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AT    ATLANTA. 


SEPTEMBER  TERM,  1883. 


Pbesbni^-JAMES  JACKSON CuiKr  Jubticb. 

SAMUEL  HALL, Associate    " 

M.  H.  BLANDFORU Associate  " 


CuMER    &    COMPAMY    VS.    AlLRN. 

1.  The  charge  fully  and  fairly  sabmitted  the  case,  and  the  verdict 
was  supported  by  the  evidence. 

2.  As  to  her  separate  property,  a  wife  is  a  feme  loU.  If  her  busband 
has  become  indebted  to  her  in  connection  therewith,  she  may  take 
a.  mortgage  to  secure  her  claim,  and  she  will  have  the  same  rights 
as  against  other  creditors  of  the  husband  as  if  she  were  not  his 
wife;  provided  the  debt  so  secured  is  a  bona  fide,  subsisting  debt, 
and  the  transaction  is  without  fraud.  Whether  such  is  the  case 
is  for  the  jury. 

S.  Where  a  marriage  took  place  prior  to  the  passage  of  the  act  of 
1866,  the  husband  had  the  right  to  reduce  his  wife's  property  to 
possession  as  hie  own,  and  he  could  still  do  so  after  the  passage  of 
the  act;  but  it  thereafter  he  reduced  it  to  poHaesaion  tor  her,  as 
her  eflale,  and  in  consideration  of  having  made  use  of  it  for  his 
own  purposes,  j^ve  her  a  mortgage  bona  fide  to  secure  the  debt  so 
created,  Ihe  lien  wasgood,  and  took  precedence  of  the  subsequently 
■cquire'l  lienn  (>f  other  creditors,  although  he  may  have  been  in 
[allini;  cin.'nms  lances. 

4.  Although  a  debt  from  a  hnsband  to  bis  wife  may  have  been  barred 
by  the  slatnte  of  limitalions,  it  conld  be  revived  by  written  ac- 
-knowledgment.  The  statnte  does  not  extjnguish  the  debt;  it 
mly  bars  the  remedy.    The  making  of  a  new  promise  by  the  bus- 
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Comer  &  Comitaiiy  rx.  Allen. 

band  to  the  wife  is  not  per  Be  fraudnlent,  but  is  a  circumstance 
be  considered  in  investigating  the  fairness  of  the  transaction. 

(a.)  It  appears  that  the  holders  of  the  junior  mortgage  in  this 
had  notice  of  the  mortgage  of  the  wife,  and  it  was  included  in  the 
face  of  their  own  mortgage.  Were  they  estopped  from  denying 
the  validity  of  her  mortgage  ?    Qusere, 

5.  If  a  request  to  charge  was  not  proper  as  a  whole,  it  might  have 
been  refused ;  but  it  did  no  harm  in  this  case  that  the  x>ortions 
which  were  proper  were  given  by  the  court,  who  stated  that  they 
were  given  at  the  request  of  counsel. 

November  20,  1883. 

Debtor  and  Creditor.  Husband  and  Wife.  Fraad. 
Statute  of  Limitations.  Mortgage.  Notice.  Practice  in 
Superior  Court.  Before  Judge  Stewakt.  Monroe  Supe- 
rior Court.     February  Term,  1883. 

Reported  in  the  decision. 

Denmark  &  Adams;  *Bernkr  &  Turner,  for  plaintiffs  in 
error. 

John  I.  Hall;  A.  D.  Hammond;  T.  B.  Cabaniss,  for 
defendant. 

Hall,  Justice. 

On  the  11th  day  of  November,  1881,  Mrs.  Martha  EL 
Allen  took  from  her  husband,  G.  D.  Allen,  a  mortgage  on 
the  land  and  property  therein  mentioned,  to  secure  a  note 
of  even  date  with  the  same,  given  for  a  past  indebtedness 
from  the  husband  to  her,  amounting  to  $2,715.  This  mort- 
gage was  duly  recorded,  and  was  foreclosed.  On  the  22d 
day  of  November,  1881,  Q.  D.  Allen  executed  and  de- 
livered to  H.  M.  Comer  &  Co.  a  mortgage  on  the  same 
property,  to  secure  a  large  debt  due  H.  M.  Comer  &  Co., 
from  Dumas  &  Allen,  of  which  latter  firm  Allen  was  a 
partner.  Prior  to  and  at  the  time  of  the  execution  of  this 
mortgage,  notice  was  given  to  Comer  &  Co.,  through  the 
agent  and  attorney  conducting  the  business  for  them,  not 
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only  of  Mrs.  Allen's  mortfiage  l)iit  of  others  of  older  date, 
ti])on  the  same  premises.  Tliis  last  mortgafie  was  recorded, 
sinil  likewise  foreclosed.  When  the  mortjrafied  land  waa 
le%-ii'tl  on  and  about  to  bo  sold,  Mrs.  Allen  placed  in  the 
Iiaiiils  of  the  sheriff  the 7?  /«.  isKtiins  upon  thejndgment 
«r»r  foreclosnre  of  the  morlga-;?  in  her  favor,  for  the  pnrpose 
<^f  rliiiniing  the.  proceeds  of  the  sale.  Comer  &  Co.  filed 
snn  afRdavit  of,ille<;ality  to  her  j?.  fa.,  contesting  its  validity, 
sind  set  forth  in  said  affidavit  the  folktwinc  grounds: 

(1.)  That  said  George  D.  Allen,  at  the  lime  of  giving  to 
)iis  said  wife,  Mrs.  Martha  E.  Allen,  the  said  mortgage, 
"H'as  not  hoiia  fide  indebted  to  his  said  wife  in  anyway 
■whatever. 

(2.)  That  said  George  D.  Allen  signed  and  executed 
said  mortgage  in  favor  of  his  wife  (if  the  same  was  ever 
executed  at  all)  for  the  sole  purpose  of  defrauding  liis 
creditors,  and  not  for  the  purpose  of  securing  to  his  wife 
any  just  or  honafii/e  debt. 

(3.)  That  said  mortgage  was  signed  and  placed  on 
record  after  the  failure  in  bnsiness  of  the  said  Dnmas  & 
Allen,  for  the  sole  purpose,  on  the  part  of  said  Allen,  to 
defeat  the  payment  of  the  just  debts  of  his  creditors  and 
the  creditors  of  his  firm. 

(4.)  That  said  mortgage  in  favac  of  the  ea'td  Mrs. 
Martha  E,  Allen  is  without  any  consideration  to  support  it. 
(.1.)  That,  as  deponent  is  informed  and  believes,  while 
aaid  mortgage  purports  to  have  been  signed,  sealed  and 
delivered  by  said  G.  D.  Allen  to  his  said  wile  on  the  llth 
day  of  November,  A.D.  ISSl.  the  same  was  not.  in  fact, 
delivered  on  said  day,  and  was  not  delivered  at  the  time 
eaid  G.  D.  Allen  gave  to  deponent's  firm  his  said  mortgage 
besringdate  the  22d  day  of  November,  A.  D.  ISSl. 

(6.)  That  said  G.  D.  Allen,  at  the  time  of  executing  the 
.  mortgnge  to  H.  M.  Comer  &  Co.  (as  deponent  believes),  had 
Uie  said  mortgage  in  favor  of  his  said  wile  in  his  own  pos- 
Hinon  and  control,  and  had  not  then  delivered  the  same 
to  Kia  Mid  wife. 
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(7th.)  That  on  or  aboat  the  time  that  said  Allea  ^^ 
coted  his  said  mortgage  to  deponent's  said  firm,  he  st^^^ 
that  the  consideration  of  the  mortgage  to  his  said  wife  "^^ 
for  money  which  he,  the  said  G.  D.  Allen,  had  borro\^ 
or  otherwise  obtained  from  the  father  of  his  said  wi^ 
which  money  he  had  used  in  his  business. as  his  own^  a^ 
without  the  knowledge  of  these  contestants  or  his  otir^ 
creditors. 

(8.)  That  if  in  equity  the  said  G.  D.  Allen  ever  ow^ 
to  his  wife  the  said  gum  of  money,  or  any  part  thereof,  b. 
reason  of  the  fact  of  obtaining  the  same  from  his  wife^ 
father,  said  claim  was,  at  the  time  of  giving  her  the  saic 
mortgage,  barred  by  the  statute  of  limitations ;  and  that,  i 
the  said  Mrs.  Martha  E.  Allen  ever  had  any  legal  claim  oi 
the  same  against  her  husband,  she  had  allowed  said  Allen 
to  use  the  same  in  his  business  as  his  own,  and  not  as  the 
debtor  of  his  said  wife ;  and  that  it  is  a  fraud  on  his  cred- 
itors now  to  permit  her  to  take  the  same  from  his  credit- 
ors, particularly  after  his  failure  in  business,  and  when  his 
said  wife  had  never  before  made  any  claim  on  her  said 
husband  for  the  same. 

'*And  deponent  further  says  that  the  property,  on  which 
his  said  firm  holds  said  mortgage,  is  insufficient  to  pay  off 
the  debt  of  said  H.  M.  Comer  &  Co.,  and  that  said  George 
D.  Allen  is  insolvent.  And  the  said  II.  M.  Comer  &  Co. 
herewith  tender  bond  with  good  security,  in  terms  of  the 
law,  and  pray  that  the  issue  here  made  may  be  returned 
and  determined  as  the  law  provides. 

"And  for  further  grounds  of  contest,  deponent  says  that, 
on  the  IStli  day  of  April,  1881,  the  said  G.  D.  Allen  bor- 
rowed of  H.  M.  Comer  <fe  Co.  the  sum  of  three  thousand 
dollars,  for  which  he  gave  the  firm  note  of  Dumas  &  Allen, 
due  tlie  15th  day  of  October  after  the  date  thereof;  and 
afterwards  a  further  sum  of  three  thousand  dollars,  .J2:iving 
the  firm  note  of  Dumas  &  Allen,  dated  xVpril  30th,  1881, 
and  due  the  15th  November  thereafter,  with  S  per  cent 
interest ;  and  the  said  Dumas  &  Allen  also  borrowed  oa 
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^poi:i  account  the  sum  of  six  thousand  dollars  ;  and  at  the 
tiiQ  <3  Haid  loans  were  made,  the  said  mortgagors  stated  to 
the  fsaid  H.  M.  Comer  &  Co.  that  there  was  no  encum- 
"^^rx<'eoa  said  property,  an4  said  loans  were  made  on  said 
staf- anient,  and  that  said  mortgage,  given  by  said  G.  D.  Al- 
^^     "to  his  wife  is,  in  law,  a  fraud  upon  the  rights  of  these 

^I><:Dnents,  they  having  given  said  credit  upon  the  state- 
^"^Xt  of  the  said  G.  D.  Allen  that  said  property  was  un- 

*^c??  timbered,  and  that  his  said  firm  was  solvent,  when,  in 
*^^t.h,  it  was  insolvent." 
^    T^hese  several  grounds  of  illegality  were  traversed  and 
^^^ied  by  Mrs.  Allen;  and  upon   the  trial  of  the  issue 

^V^s  formed,  much  testimony  was  taken;  and  the  testi- 
^^Ony  being  closed,  the  presiding  judge  delivered  the  fol- 

^-^^ing  charge  to  the  jury  : 

*'  If  Mi-s.  Alien  had  a  valid,  legale  subsisiiiig  debt  against  her  hus- 

"Qnd,  and  if  she,  in  a  traiisuctiou  Tree  from  fraud,  took  a  mortgage 

^^tun  her  husband  to  secure  the  same,  then  you  would  be  authorized 

to  find  that  said  mortgage /./a.  proceed.    But  I  charge  you,  if  the 

Baid  plaintiff.  I^Irs.  Allen,  did  not  have  a  valid,  legal,  subsisting  debt, 

Or  if  she  did  hold  a  debt  against  her  husband,  if  she  took  a  mortgage 

to  secure  the  same,  which  was  not  free  from  fraud  in  a  transaction 

between  her  and  her  husband,  then  you  would  not  be  authorized  to 

find  that  the  J?. /a.  proceed,  but  would  find  in  favor  of  the  defendant, 

Comer. 

"The  defendant,  Comer,  by  his  illegality  insists  that  the  said  G. 
D.  Allen  was  not  due  his  said  wife  any  sum  of  money  whatsoever,. 
If  this  be  true,  then,  although  a  mortgage  may  have  been  given, 
the  sanve  would  be  without  consideration,  and  would  be  void,  and 
you  would  so  find. 

"  Again,  the  defendant,  Comer,  insists  that  the  said  transaction  of 
giving  the  mortgage  by  the  said  G.  D.  Allen,  to  the  said  plaintiff, 
was  fraudulent  and  void,  as  to  the  creditors  of  the  said  G.  D  Allen. 
Fraud  will  not  be  presumed,  but  being  subtle  in  its  nature,  flight 
ctrcurostances  will  carry  conviction  of  ito  existence ;  and  transsurtiDiis 
between  husband  and  wife  should  be  m  anned  with  care,  and  should 
be  free  from  fraud,  and  fair  in  every  particular;  and  in  order  to  de- 
termine whether  the  transaction  w  free  from  fraud  or  not,  y<ju  would 
•be  aiithorize<l  to<;onsider  all  the  circum8tan(H)8  provo<l  in  tlx*  case. 
'  "  You  might  consider  whether  the  di^bt  <;lainied  by  Mrs*.  Allen  was 

-     .^raot  barred  by  tlie  statute  of  limitations  at  the  time  of  ^^iviiig  the 
'••;  '       ^Mrtgige.     You  might  consider  whether  the  debt  was  evidenced  by 
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note,  account,  or  other  writing.    You  might  consider  whether 
mortgage  was  given  as  the  result  of  an  agreement  between  Mrs. 
ien  and  her  husband,  or  whether  the  same  was  given  freely,  vol 
tarily. 

•  'You  might  consider  whether  or  not  said  mortgage  included  all  t 
defendant's  property  or  not.  You  might  consider  whether  said  mo: 
gage  was  given  to  hinder  or  delay  creditors,  or  whether  the  same  w 
given  fairly  and  in  good  faith ;  and  from  all  those  considerations 
facts  together,  and  from  all  the  facts  and  circumstances  proved  in 
case,  and  find  and  determine  whether  or  not  the  mortgage  as  give 
was  a  fraud  upon  Comer  <&  Co.,  as  a  creditor,  by  G.  D.  Allen,  and 
so,  you  would  find  in  favor  of  Comer  &  Co.  But  I  charge  you,  if  yoi 
ilnd  that  G.  D.  Allen  was  indebted  to  his  wife,  the  plaintiff,  a  vali< 
and  subsisting  debt,  the  fact  that  he  was  insolvent  at  the  time  o; 
making  the  mortgage,  would  not  invalidate  the  same  if  the  transac- 
tion was  free  from  fraud ;  as  Allen  (although  insolvent)  under  the 
law^  had  the  right  to  prefer  his  creditors ;  and  if  you  therefore  find 
that  Allen  was  insolvent,  yet  if  the  transaction  was  free  from  fraad^ 
you  would  be  authorized  to  find  in  favor  of  Mrs.  Allen. 

**  I  have  been  requested  to  charge  you  as  follows,  by  the  counsel 
for  plaintiff,  Mrs.  Allen : 

"The  first  question  for  you  to  determine  is,  was  G.  D.  Allen  indebted 
to  his  wife  ?  If  you  find  that  Allen  was  indebted  to  Ids  wife,  then  your 
next  question  is,  was  this  mortgage  made  in  good  faith  ?  It  Allen 
made  the  mortgage  to  his  wife  with  the  intention  to  hinder  and  delay 
his  creditors,  and  if  his  wife  knew  of  such  intention,  or  had  grounds 
for  reasonable  suspicion  that  such  was  the  intention  of  Allen,  then 
the  mortgage  would  be  void  as  to  creditors.  But,  although  it  may 
have  been  the  intention  of  Allen  to  hinder  and  delay  his  creditors, 
yet  if  his  wife  did  not  know,  or  have  reasonable  grounds  to  suspect, 
that  the  intention  of  Allen  was  to  delay  or  defraud  creditors,  then 
the  mortgage  would  be  good.  A  debtor  may  prefer  any  creditor, 
whether  such  l>e  his  wife  or  another  person.  The  rule  is,  that  trans- 
actions between  husband  and  wife  will  be  scanned  closely,  but  fraud 
will  not  be  presumed  in  any  case,  but  being  in  its  nature  subtle, 
slight  circumstances  may  be  sulficiont  to  establish  its  existence. 
There  is  a  moral  obligation  on  the  part  of  a  debtor  to  pay  a  debt  that 
is  barred  by  the  statute  of  limitations,  and  if  a  contract  such  as  a 
note  and  mortgage  are  given  to  pay  such  a  debt,  it  is  as  binding  as  if 
the  debt  had  never  been  barred.  If  you  believe  from  the  evidence 
that  the  money  received  by  Allen  arose  from  the  sale  or  use  of  Mrs. 
Allen's  property  by  her  father  after  18G6,  then  the  father  of  Mrs.  Al- 
len could  not  give  the  money  to  Mr.  Allen. 

**  As  requested  by  counsel  for  Comer  &  Co  ,  I  charge  you,  that 
transactions  between  husband  and  wife  by  which  the  rights  of  cred- 
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i.'loTS  are  affectuil,  should  be  Bcanned  by  the  jury  closely,  ami  theio/m 
^9di^«  of  the  transaction  should  bu  ulcarly  establisbed.    The  law  looks 
'^arith  stricter  (iuruilny  on  Buuh  trBUBOcIions  tlian  it  docs  on  triiiiaac- 
■*ions  between  other  persons.    In  considering  the  bona  Ji'ka  of  the 
'Kransactloii,  the  jury  mny  conaidi-T  nil  the  facts  proved  in  the  cuiie. 
"Again,  I  charge  you  that  an  open  account  becomes  barred  within 
.Sour  years  after  the  same  hecontca  due ;  and  if  the  debt  lield  by  Sirs. 
-Alien  against  U.  D.  Allen  was  an  open  acuouat,  the  same  would  be- 
come barred  ntter  the  lapse  of  tour  years,  and  Allen  would  be  under 
so  legoJ  liability  to  pay  the  claim,  and  if  the  same  was  sued  for  col- 
lection, and  the  statute  of  limitations  vaa  pleaded,  the  Hiime  could 
not  l)e  collected.    But  as  I  have  already  charj^ed  you,  if  a  debt  in  oni:c 
barred  by  the  statute  of  limitations,  and  afterwards  renewed  by  j,'iv' 
ing  a  note  or  mortgage,  the  sumo  may  Ije  enforced  in  law,  if  the 
transaction  was  free  from  fraud,  as  I  have  already  charged  you." 

Tlie  jurj'  found  in  favor  of  Mrs.  Allea,  tiiat  the  morfgagi> 
was  valid,  anil  the  execution  should  proceed ;  aud  there- 
upon ComerA  Co.  moved  for  a  new  trial,  upon  thii  follow- 
ing ground^:,  contained  in  the  original  motion : 
(1.)  The  verdict  is  contrary  to  law. 
(2.)  Tlie  verdirt  is  contrary  to  tlie  evidence. 
The  motion  was  amended,  and  tlie  foUnwing  grounds 
approved  as  correct,  taken  in  tlie  amendment: 

(1.)  Because  the  court  erred  in  this:  The  court,  in  enu- 
merating the  circumstances  which  Iho  jury  might  consider 
in  determining  the  honajiiles  of  the  transaction  hetwcen 
Eaid  Mrs.  Allen  aud  her  husband,  G.  I>.  Allen,  omitted  to 
state  the  failing  condition  of  Buid  Alien  at  the  time 
oi  the  giving  of  Baid  mortgage,  said  fact  being,  us 
movants  insist,  a  very  important  fact.  The  charge  oi'  the 
court  on  this  point  was  as  follows  :  "  Yuu  might  consider 
whether  the  debt  claimed  by  Mrs,  Allen  was  or  was  not 
barred  by  tho  statute  of  limitations  at  the  lime  of  givins; 
the  mortgage;  you  might  considiT  whether  the  debt  was 
evidenced  by  note,  account  nr  otiier  writing;  you  might 
consider  whether  the  mortgage  was  givi-n  a-;  the  ri'snlt  ot 
an  agreement  between  Mrs.  Alien  and  her  husband,  or 
whether  the  same  w:is  given  freely  and  voUintarily;  you 
Qlisli^  consider  whether  or  not  the  said  mortgage  included 
lU  the  defendant's  property  or  not;  vou  might  cousider 


8      SUPREME  COURT  OF  GEORGIA. 

Comer  &  Comr'any  r«.  Allen. 

whether  said  mortgage  was  given  to  hinder  or  delay 
itors,  or  whether  the  samo  was  given  fairly  atid  in  go 
faith;  and  from  all  these  considerations  and  facts,  a 
from  all  the  facts  and  circumstances  proved  in  the  cas 
and  find  and  determine  whether  or  not  the  mortgage 
given  was  a  fraud  upon  Comer  &  Co.,  as  a  creditor  of 
D.  Allen,  and  if  so,  you  would  find  in  favor  of  Comer 
Co." — And  movants  show  tliat  the  court  omitted  to  stat^^ 
the  failing  condition  of  Allen  as  a  suspicions  fact  for  them. 
to  consi'^ler,  after  he  had  been  so  requested  to  do,  ac  will 
appear  hereafter. 

(2.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows, when  so  requested  by  counsel  for  Mrs.  Allen :  "  If 
you  believe  from  the  evidence  that  the  money  received 
by  Allen  arose  from  the  sale  or  use  of  Mrs.  Allen's  prop- 
ertv  l)v  her  father  after  ISGO,  then  the  father  of  Mrs.  Allen 
could  not  give  the  money  to  Mrj*.  Allen ;" — said  charge 
not  being  sustained  by  the  evidence. 

(8.)  Because  the  court  erred  in  this:  Being  requested 
by  counsel  for  (^omer  &  Co.  to  charge  the  jury  as  follows* 
*-  We  request  the  court  to  charge  the  jury  that  transactions 
between  husband  and  wife,  by  which  the  rights  of  creditors 
are  affected,  should  be  scanned  by  the  jury  closely,  and  the 
lona  fides  of  the  transa(^tion  clearly  established.  The  law 
looks  with  stricter  scrutiny  on  such  transactions  than  it 
does  on  transactions  between  other  persons.  In  consider- 
ing the  bona  f  tics  of  the  transaction,  the  jury  may  consider 
the  facts,  if  such  are  the  facts,  tliat  the  debt  was  barred  by 
the  statute  of  limitations  r  the  fengtli  of  time  the  debt  had 
been  due ;  the  fact  as  to  whether  a  note  or  other  evidence 
was  given  by  the  husband  to  the  wit*e;  that  nothing  was 
ever  Jtgreed  to  between  the  wife  and  husband  as  to  the 
debt  or  the  payment ;  that  at  the  time  of  the  giving  of  the 
note  and  nu)rt{i:n;ro,  the  wife  was  not  present;  that  the 
terms  of  the  note — when  it  should  be  due,  how  nmch  it  was 
for,  how  it  was  t,~)  bo  se<!ure(l,  were  stated  by  hor  husband| 
wlio  directed  !iow  the  transact  ion  should  be  consummated; 
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at  no  note  wan  giveti  the  wife  until  the  hitsbaiid  was  in 
failing  (ronditton,  of  wliich  fact  the  wife  wan  informed  at 
le  time;  also  the  fact  that,  at  the  time  of  givin*; the  note, 
ne  husband  executed  a  mortga<;e  on  his  property,  which 
cjvpretl  all  his  properly,  and  h*ft  nothing  for  hia  ereditora ; 
ou  may  consider  all  these  facts,  if  such  are  facts,  in  de- 
vmiininj:  the  hona  Jiflea  of  the   transaction." — The   court 
stated  to  thejuiy  that  he  had  been  requeHted  to  charge na 
f~onoW8  by  the  counsel  for  JI.  M.  Oomer  &  Co.:  "The  law 
1  ooks  with  stricter  scrutiny  on  such  trnnsactiouH  than  it 
•does  on  such  transactions  between  other  persons.     In  oon- 
ssidorinsthe  iiona  fitfcn  of  the  transaction,  the  jury  may 
consider  all  the  facts  proved  in  llie  case," — Movants  say 
that  the  court  erred  in  stating  that  he  had  been  ro  re- 
quested by  the  cnunsel  for  (Jomer  &  Co,  to  charge;  and 
fnrther,  that  lie  erred  in  rhanging,  amending  and  reducing 
the  request,  and  then  givingittothe  jury  as  he  did,  stating 
that  it  was  the  request  of  counsel  for  II.  M.  Oomer  6c  Co. 
(4.)  Because  the  court  erred  in  n'tt  giving  the  request 
of  counsel  for  H.  M,  Comer  &  Co.,  as  set  out  in  the  third 
ground  of  this  motion,  entire  and  full  as  it  was  presented 
by  said  counsel. 

(5.)  Because  the  court,  erred  in  this :  He  was  requested 
by  counsel  for  H.  M.  Comer  &  Co.  to  charge  us  follows: 
"  I  charge  you  that  an  open  account  Incomes  barred  with- 
in four  years  after  the  same  becomes  duo ;  and  if  the  debt 
held  by  Mrs.  Allen  against  G.  D.  Allen  vrnn  an  o|)en  ac- 
coant,  the  same  would  become  barred  after  the  lapse  of 
four  years,  and  Allen  would  be  under  no  legal  liability  to 
pay  the  claim,  and  if  the  same  was  sued  for  collection  and 
the  statnte  of  limitations  was  pleaded,  the  same  could  not 
be  collected."  'ITi©  court  stated  that  he  had  been  request- 
ed so  to  charge  by  the  counsi'l  for  II.  M.  ( 'omer  Ar  Co., 
and  to  the  charge  added  the  following  qualiliwil ion;  "  But, 
Im  j  have  already  charged  you,  if  a  debt  is  barred  by  the 
Matote  of  limitations,  and  afterwards  renewed  by  giving  a 
mte  or  mortgage,  the  same  niiy  be  enforced  in  luw,  if  Ihe 
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transaction  was  free  from  fraud,  as  I  have  already  charg"'^^ 
you.'' — Tlie  court  erred  in  adding  this  qualification  to 
request,  after  stating  that  it  was  the  request  of  H.  M.  O* 
mer  <fe  Co. 

(6.)  Because  the  court  erred  in  not  giving  the  reqaei 
of  the  counsel  for  H.  M.  Comer  <k  Co.,  as  set  forth  in  th 
fifth  ground  of  this  motion,  without  the  qualification 
set  forth  in  said  ground. 

(7.)  Because  the  court  erred  in  refusing  to  charge  th^ 
jury  as  follows,  being  so  requested  by  the  counsel  for  BL^ 
M.  Comer  6c  Ca:  **  That  the  giving  of  a  note  and  mort- 
gage by  a  husband  to  the  wife  in  settlement  of  a  barred 
debt,  when  the  husband  was  in  a  failing  condition,  of  which 
fact  the  wife  was  cognizant,  and  when  said  mortage  left 
nothing  to  the  creditors,  such  a  transaction  is  prima  facie 
fraudulent  as  to  creditors,  though  it  may  be  good  as  be- 
tween husband  and  wife,  and  the  facts  should  be  such  as 
to  rebut  the  presumption  of  fraud  clearly,  and  show  the 
bona  fides  of  the  transaction  clearly." 

(8.)  Because  the  court  erred  in  refusing  to  charge  the 
jury  as  follows,  when  so  requested  by  the  counsel  for  H. 
M.  Comer  &  Co :  'That  the  giving  of  a  mortgage  by  a 
husband  to  his  wife  to  secure  a  barred  debt  while  the  hus- 
band is  in  a  failing  condition,  of  which  his  wife  is  cogni- 
zant, when  the  mortgage  thus  given,  if  any  such  was  given> 
left  nothing  for  the  creditors,  is  a  fraud  in  law  as  to  cred- 
itors, and  will  be  set  aside  as  to  them,  though  good  as  to 
his  wife." 

(9.)  Because  the  court  erred  in  refusing  to  charge  the 
jury,  when  so  requested  by  the  counsel  for  H.  M.  Comer 
&  Co.,  as  follows  :  'That  an  insolvent  debtor  cannot  vol- 
untarily, to  the  prejudice  of  his  creditors,  execute  a  mort- 
gage on  his  property,  to  secure  a  debt  to  his  wife  barred 
by  the  statute  of  limitations." 

This  motion  was  refused,  and  this  writ  of  error  was  filed 
to  the  refusal. 
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X'Viere  was  little  conflict  as  to  the  main  facta  in  evidence ; 
tlie  ;f  rincipal  dispute  was  as  to  tho  aoDclusions  to  bo  drawn 
i'rorr*  the  facts. 

1  .  We  think  the  case  was  fully  and  fairly  submitted  to 
*h^  jury,  under  the  view  entertained  by  the  court  of  the 
'*'^''  applicable  to  the  several  issues  made,  and  that  the 
'*'eK"<3ict  of  the  jury,  though  not  absolutely  required,  is  sus- 
^*'*^«d  by  the  evidence.  We  are  further  of  opinion  that 
"^  charge,  iu  the  main,  stated  the  law  correctly,  and  in 
^**-^«t  covered  and  fully  met  so  much  of  the  written  re- 
^*^  ^sts  of  the  plaintiff  in  error  as  should  have  been  given 
^  the  jury. 

^.  As  to  her  separate  property,  the  wife  is  d.feme  sole. 
^Ikfl  may  make  her  husband,  like  any  other  person,  her 
*^teditor.  Code,  §1783.  Every  restriction  the  law  places 
^poD  the  disposition  and  use  of  her  separate  estate  is  im- 
posed for  Iier  protection  and  benefit, — as,  her  inability  to 
bind  her  property  by  a  contract  of  suretyship,  or  to  part 
with  it  to  pay  her  husband's  debts,  or  to  sell  and  convey 
it  to  him  or  her  trustee  without  the  sanction  and  support 
of  the  superior  court.     Code,  ggl783, 1785,  2337. 

Prior  to  the  passage  of  the  act  of  18C6,  whereby  all  the 
property  at  the  time  of  the  marriage,  and  all  such  as  is 
given  to,  inherited  and  acquired  by  the  wife  during  the 
covertnre,  is  declared  to  be  her  separate  property,  to  vest 
in  and  belong  to  her,  and  not  to  be  liable  for  the  payment 
_  of  -xarj  d1^bt,  default,  or  contract  of  the  husband,  she  had 

■  the  power  of  disposing  of  her  separate  estate,  as  a  neces- 

■  aary  incident  of  the  ownership  of  the  property,  and  slie 

■  "light,  by  the  terms  of  her  ante-nuptial  marriage  settle* 
H  ment,entered  into  fairly  and  without  fraud,  make  lier  hus- 
H  hand  her  iebtor.  In  the  leading  case  of  Magniai-  vs. 
I  Thompson,  decided  by  the  Supreme  Court  of  tiie  United 
I  States,  7  I'uters,  348,  it  was  declared  "  Upon  principle  and 
B  authority,  to  make  an  ante-nuptial  settlement  void  as  a 

■  fraud  uponoreditor8,itisnecessary  that  both  parties  should 
B  concur  in,  or  have  cognizance  of  the  intended  fraud.    If 
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J  •     Comer  &  Comiwny  vs.  Allen. 

I  the  settler  alone  intend  a  fraud,  and  the  other  party  h^  ^ 

j  no  notice  of  it,  but  is  ihnocent  of  it,  she  is  not  and  cantM^  " 

.  be  affected  by  it.    Marriage,  in  contemplation  of  the  la  ^^^ 
!  is  not  only  a  valuable  consideration  to  support  such  a  s^ 

tlement,  but  is  a  consideration  of  the  highest  value,  an 
from  motives  of  the  soundest  policy,  is  upheld  with  ^ 
strong  resolution.  The  husband  and  wife,  parties  to  sucf^ 
a  contract,  are  therefore  deemed,  in  the  highest  sense,  pur- 
chasers for  a  valuable  consideration ;  and  so  that  it  is  hoTUi0 
fide^  and  without  notice  of  fraud,  brought  home  to  botix. 
sides,  it  becomes  unimpeachable  by  creditors. 

"  Fraud  may  be  imputed  to  parties,  either  by  direct  co- 

operation  in  the  original  design,  at  the  time  of  its  concoc- 

■  tion,  or  by  constructive  co-operation  from  notice  of  it,  and 

carrying  the  design,  upon  notice,  into  operation. 
1  "Among  creditors  equally  meritorious,  a  debtor  may  con- 

scientiously prefer  one  to  another ;  and  it  can  make  no 
difference  that  the  preferred  creditor  is  his  own  wife." 
I  The  marriage  settlement  was  executed  in  this  instance  in 

I  1825.  Four  years  thereafter,  on  the  eve  of  the  husband^s  in- 

I  solvency,  and  when  judgmentsfor  large  amounts  were  about 

to  be  entered  against  him,  he  transferred  a  large  amount 
I  in  notes  to  the  trustee  of  his  wife,  as  was  alleged,  in  satis- 

faction  of  the  obligation  incurred  by  this  settlement.  The 
husband's  creditors  sought  to  reach  these  notes,  and  subject 
them  to  the  payment  of  their  debts,  charging  that  the 
transfer  was  covinous  and  desis^ned  to  benefit  the  husband 
and  his  familv  to  their  detriment.  The  circuit  court  di- 
rected  the  jury,  that  if  it  was  done  in  order  to  comply, 
in  part,  with  the  agreement,  it  was  not  fraudulent.  If  it 
was  colorable,  made  with  the  intention  of  covering  and 
concealing  so  much  under  pretence  of  the  marriage  arti- 
cles, for  the  husband's  use,  and  so  received  by  the  trustee, 
it  was  legally  fraudulent  as  to  creditors;  but  if  delivered 
with  such  int<?ntion  and  not  so  accepted,  then  the  trustee 
might  not  only  fairly  apply  i^  to  the  trust  fund,  but  was 
bound  so  to  do.     Tliougii  it  may  have  beeu  Clow^  ou  Wift 
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eve  of  the  jadgment  confessed,  that  would  make  no  difTer- 
ei»c^  ;  it  being  to  cany  into  effect  the  marriage  agreement 
ftf  X>eceraber,  1825. 

Tije  Supreme  Court  say  of  this  part  of  the  charge,  "  We 
'^®**  ■"»ot  perceive  any  error  "  therein.  "  The  wife  became  a 
P*^^«shaser  and  a  creditor  of  her  husband  in  virtue  of  the 
^^■^"aiage  articles;  and  if  the  delivery  of  the  notes  was 
^*3.e  in  part  performance  of  these  articles,  bona  fide,  and 
^'^*^^Tont  fraad,  it  was  a  discharge  of  a  moral  as  well  as  of 
*■  ^^gal  duty."  7  Pet.,  348,  396.  Substantially  the  same 
^Y*  ^iciples  were  apbeld  by  this  court  in  Marshall  vs.  Mor- 
*^'*,  Iff  Ga.,  868. 

^Pith  the  exception  of  the  restrictions  above  mentioned, 
■*«  wife  sustaina  the  same  relation  to  property  acquired 
^i^der  the  act  of  18fl6  as  she  does  where  the  entire  interest 
"^«8ts  in  her  under  a  marriage  settlement,  and  has  over  it 
^Ke  same  powers  and  rights,  and  can  subject  it  to  the  same 
^abilities.  In  the  case  at  bar,  the  marriage  took  place  prior 
to  the  act  of  1866,  but  the  property  was  not  i-educed  into 
posseftfiion  of  the  wife  until  afterward,  and  then,  it  is  said, 
the  husband  did  not  take  possession  of  it  as  liis  own  estate, 
bat  as  his  wife's.  This  question,  with  all  the  others  bear- 
ing upon  the  case,  was  submitted  to  the  jury,  and  they 
were  iustructed  to  scrutinize  closely  every  circumstance 
connected  with  tliese  dealings  between  husband  and  wife, 
from  their  commencement  to  their  termination.  This  was 
in  exact  ace  )rdance  with  the  law  as  laid  down  by  this 
coQit.  In  Booker  vs.  Worrtllt  55  6a.,  332,  it  was  decided 
th(A  flk  husband  may  become  indebted  to  the  wife  for  the 
rents  of  her  separate  estate,  and  if  such  indebtedness  is 
honafi'ihi,  it  is  a  valuable  consideration  to  support  a  deed 
ftrom  him  to  her;  that,  in  a  contest  between  her,  as  claim- 
ant of  the  property  thus  conveyed,  and  the  creditors  of 
the  husband,  the  questions  aS  to  the  bona  fides  of  the  in- 
debtedness, and  fraud  in  (he  transactions,  are  for  the  jury, 
who  should  closely  scan  the  same,  and  if  found,  upon  swcU 
aeratiny,  to  he  fraadaleut,  it  shoald  be  eet  aside  as  ag^URt 
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Comer  &  Co.  tw.  Allen. 

the  creditors ;  but  if  the  debt  should  appear  to  be  a  real  bona 
^«  subsisting  debt,  and  the  conveyance  was  made  to  pay 
the  same,  then  the  transaction  should  be  upheld. 

"The  husband's  right  to  reduce  the  wife-s  property  into 
possession,  before  the  act  of  1866,"  was  held  by  this  court 
in  Sperry  cfe  Nilea  vs.  Hadem^  67  (?«.,  412,  to  be  a  vested 
right,  and  that  after  the  act,  if  he  reduced  the  same  to 
possession  as  his  own  estate,  it  thereby  became  his  prop- 
erty, and  was  subject  tohis  debts  ;  but  if  he  reduced  it  to 
possession  for  her,  and  as  her  estate,  after  the  passage  of 
that  act,  and  in  consideration  of  having  made  use  of  it  Itk 
his  awn  purposes,  conveyed  to  her  a  tract  of  land  in  lieu 
thereof,  the  title  to  the  land  vested  in  her,  and  his  creditors 
could  not  subject  the  same  to  the  payment  of  his  debts. 
Archer  et  ah  vs.  Ouill^  67  (?a.,  196,  is  as  much  in  point  as 
the  foregoing  cases. 

,The  only  difference  between  those  cases  and  this  is,  that 
the  debt  to  the  wife's  claim  here,  at  the  time  of  executing 
the  mortgage,  was  barred  by  the  statute  of  limitations. 
Tliis,  it  was  contended,  made  the  transaction  per  se  fraudu- 
lent, but  the  court  did  not  so  think,  and  refused  so  to 
charge  the  jury.  He  did,  however,  instruct  them  that  it 
was  a  circumstance  to  be  considered  in  investigating  the 
fairness  of  the  transaction.  This  instruction  was  doubtless 
correct,  unless,  as  contended  by  affiant's  counsel,  the  debt 
was  not  a  subsisting  debt,  and  that  the  new  promise  rested 
upon  nothing  more  than  a  moral  consideration.  Neither 
of  these  positions  is,  in  our  opinion,  tenable.  The  statute 
of  limitations  does  not  extinguish  the  debt,  it  only  bars 
the  remedy.  This  the  promisor  may  revive  by  written  ac- 
knowledgment and  promise  to  pay  the  same,  either  before 
or  after  the  bar  of  the  statute  attaches.  The  statute  in 
either  case  commences  to  run  from  the  acknowledgment. 
Code,  §1950,  sub-sec.  6,  §2934.  That  the  consideration  for 
this  new  promise  is  not  merely  a  good  consideration  in 
contradistinction  to  one  of  value,  is  evident  from  the  Oode^ 
§2930,  which  in  express  terms  declares  that ''a  new  promise 
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revives  or  extends  the  original  liability  it  does  not  create 
anewoqe."  It  is  doubtless  upon  this  principle  that  an 
admioistrator  is  justified,  by  a  like  express  enactment,  in 
relieving  a  debt  of  his  intestate,  barred  after  his  death,  from 
the  operation  of  the  statute,  and  unless  it  is  made  to  ap- 
pear that  the  claim  was  in  reality  unjust,  he  is  discharged 
from  liability  to  the  distributees.    Code,  §2541. 

The  fact  that  the  debtor  was  in  failing  circumstances  did 
not,  as  we  have  seen,  prevent  his  honestly  preferrin^^  one 
of  his  creditor^.  (Code,  §1953) ;  and  it  can  make  no  differ- 
once,  as  we  have  likewise  seen,  that  the  preferred  creditor 
is  the  debtor's  own  wife.  At  the  time  this  mortgage 
to  the  wife  was  executed,  it  was  denied  that  the  debtor 
was  insolvent,  and  this,  among  other  issues,  was  submitted 
to,  and  found  by,  the  jury.  It  is  also  evident,  from  the  tes- 
timony of  Cabaniss  and  Allen,  that  when  Comer  &  Co.  took 
the  mortgage  on  which  they  rely  in  this  suit,  they  had  no- 
tice of  Mrs.  Allen's  mortgage ;  in  fact,  the  mortgage  itself 
recites  prior  incumbrances  upon  the  property,  amounting 
to  $5,200,  and  these  witnesses  swear  that  Mrs.  Allen's  mort- 
gage went  into  that  thus  recited,  to  make  up  the  amount, 
and  that  Comer  &  Company's  agent  had  notice  thereof. 
While  we  are  inclined  to  think  that  these  facts  may  pre- 
clude Comer  &  Co.  from  denying  the  validity  of  Mrs.  Al- 
len's mortgage,  ( Long  et  w-o.  vs.  Ballard,  59  Ga.,  355),  yet 
as  the  decision  of  the  question  is  not  indispensable  to  the 
final  disposition  of  this  case,  we  do  not  determine  it.  It 
vas,  however,  cogent  evidence,  in  connection  with  other 
circumstances,  of  the  openness  and  fairness  of  these  deal- 
ings between  husband  and  wife,  and  was  doubtless  so 
treated  by  the  jury. 

l%erB  was  no  error  in  refusing  such  portion  of  affiants' 

uests  to  charge  as  were  rejected  by  the  court;  they 

immed  up  only  such  facts  in  evidence  as  were  favorable 

EUHants'  view,  while  they  omitted  all  mention  or  allu- 
I  such  us  tended  to  elucidate  and  sustain  the  view 
oppOBite  party. 
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We  do  not  perceive  how  the  affiants  were  iigured  by  the 
statement  of  the  court  that  the  portions  of  these  requests 
submitted  were  given  at  their  request.  If  the  entire 
charge  requested  was  not  proper,  it  might  have  1;>eeii  de- 
clined altogether,  and  in  view  of  the  objection  h^re  urged[, 
this  would  perhaps  have  been  the  better  course. 

Judgment  affirmed^ 


FaBHKH  V8.  WORDu 

8.  contracted  to  sell  to  McF.  a  tract  of  land,  gave  him  a  bond  for  title, 
and  took  his  notes.  McF.  contracted  to  sell  the  land  to  F.,  and 
in  turn,  gave  him  a  bond  for  title,  and  took  bis  notes.  One  of  these 
notes  was  transferred  to  W*  Sabsequently,  McF.  having  only  paid 
8.  a  small  part  of  the  interest  that  had  accrued  on  the  notes  given 
by  him,  canceled  the  contract  mode  with  S.,  delivered  up  the 
bond  for  titles,  and  received  his  notes.  It  does  not  appear  that  F. 
had  any  connection  with  thi»  cancellation,  or  knew  that  his  note 
had  been  translerr^.  Subsequently  to  this,  8.  contraoted  to  sell 
the  land  to  F.,  made  a  bond  for  title  to  him,  and  received  notes 
from  him.  Having  paid  to  8.  a  part  of  the  purchase  money,  F. 
took  a  homestead  on  his  interest  in  the  land.  W.  sued  on  the 
note  of  F.  held  by  him,  obtained  a  judgment,  and  levied  op,  the 
land: 

^eUi,  that  such  debt  was  not  for  purchase  money,  so  as  to  subject  the 
land.  When  McF.  sold  to  F.,  he  had  no  title,  but  only  an  imper- 
fect equity ;  this  ceased  upon  the  cancellation  of  the  trade  with 
8.,  and  the  subsequent  sale  by  8.  to  F.  did  not  make  the.  note  of 
F.  to  McF.  a  debt  lor  purchase  money. 

September  U,  18881 

Homestead.    Title.    Contracts.    Before  Judge  HinoH- 
ms.    Franklin  Superior  Court    April  Term,  1888, 

Reported  in  the  decision. 

J.  B.  Pares  ;  A,  S.  Ebwin,  for  plaintiflf  in  error. 

W.  R.  LiTTLB ;  W.  I.  Pike,  for  defendant 
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Farmer  m.  Word. 

■C3all,  Justice.        j 

Sewell  contracted  with  McFariand  to  soli  liim  a  certain 
tract  of  land,  taking  Iiis  notes  ttierefor,  and  making  liira 
the  nsual  bond  to  convey  upon  payment  of  tlie  notes. 
Thereafter,  McFariand  oontractoil  to  yoll  tiio  Siinie  land  to 
!!Farmer,  and  took  from  him  his  notes,  and  wade  to  liim 
a  bond  to  mako  title  upon  payment  of  his  notes.  One  of 
these  notes  lor  $500.00  was  transferred,  before  due,  for 
value,  and  without  notice  of  any  defence,  to  Word.  ^Vord 
brought  sait  on  this  note,  and  obtained  judgment  against 
Farmer,  who  made  no  defence  to  the  suit,  McFariand 
did  not  assign  Sewell's  bond  to  Farmer,  but  kept  posses- 
sion of  the  same ;  and  atl«r  the  transfer  of  Farmer's  note 
to  Word,  he  canceled  the  contract  for  tho  sale  of  the  land 
with  Sewell,  received  Iiis  notes  to  SfwcU,  and  delivered 
him  his  bond  to  make  title  to  the  land,  never  having  paid 
Sewell  anything  except  a  small  part  of  the  interest  that 
had  accrued  on  the  notes  given  for  the  purchase  money. 
It  does  not  appear  that  Farmer  had  anything  to  do  with 
the  canceling  of  this  trade ;  but  after  its  cancellation,  he 
contracted  with  Sewell  for  the  punrhase  of  the  same  land, 
giving  him  his  notes  for  tho  purchase  money,  and  taking 
his  bond  for  the  conveyance  of  tho  same,  when  the  notes 
were  paid.  From  the  agreed  statement  of  facts  in  the 
case,  it  does  not  appear  that  Farmer,  at  liie  time  of  this 
contract  with  Sewell,  knew  anything  of  the  transfer  of  the 
notes,  given  by  him  to  McFariand,  to  Word.  Having  paid 
Sewell  a  part  of  tho  purchase  money,  he  laid  a  homestead 
upon  his  interest  ii:  the  land  so  purchased,  as  last  aforesaid, 
for  the  benafit  of  his  wife  and  minor  children,  under  the 
cmistitaboa  and  laws  of  the  state.  Word  levied  llioj?.yJ/. 
issuing  upon  the  judgment  in  his  favor  upon  the  land  so 
set  apart  as  a  homestead  ;  and  to  this  ;?./^(.  Farmer  inter 
pc-iod  hia  affidavit  of  illegality,  among  others,  uptm  the 
EPound  that  the  land  levied  upon  had  been  set  apart  as  a 
gi.  _    ibQiwHlftailtini^  was  not  subject  to  sale  under  the  levy. 
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The  lower  court,  who  tried  this  issue,  by  consent  of  coua- 
sel,  without  a  jury,  held  the  laud  subject,  notwithstanding 
the  houiestead,  solely  upon  the  ground  that  the  note,  th^^ 
foundation  of  Word's  judgment,  was  given  for  the  purchase 
money  of  the  land,  overruled  the  affidavit  of  illegality,  and 
ordered  the  levy  to  proceed.  To  this  decision  Farmer  ex- 
cepted ;  arid  the  point  presented  for  our  decision  is  whether 
the  note  given  by  Farmer  to  McFarland  was  any  part  o€ 
the  purchase  money  of  the  land. 

By  Art.  ix.,  §2,  paragraph  1,  of  the  constitution  of  1877, 
Code  §5211,  the  homestead  set  apart  thereunder  is,  among 
otlier  things,  subject  to  levy  and  sale  for  the  purchase 
monev  of  the  same ;  as  it  is  likewise  "for  the  removal  of 
incumbrances  thereon." 

In  our  view  of  this  case,  Farmer  purchased  from  l^pFar- 
land  nothing  but  the  right  of  the  latter  to  have  a  convey- 
ance to  the  land  in  question,  when  McFarland  should  en- 
title himself  to  such  conveyance  by  complying  with  the 
conditions  of  the  contract  with  Sewell,  which  he  never  did. 
Farmer's  contract  with  him  could  have  been  only  for  a 
bare  right  or  imperfect  equity.  McFarland  had  no  title 
to  the  land ;  he  had  nothing  but  the  naked  possession, 
coupled  with  this  right  or  equity.  The  possession  was 
all  he  could  transfer,  which  was  subject  to  be  terminated, 
whenever  the  condition  upon  which  it  was  held  was 
broken.  McFarland  never  had  any  lien  upon  this  land 
for  the  amount  of  this  note;  it  was  not  encumbered  with 
the  payment  of  the  purchase  money.  Sewell  held  this 
lien  and  incumbrance ;  his  title  to  the  land  was  his  secu- 
rity for  the  purchase  money,  and  Word  was  not  the  as- 
signee of  Sewell,  but  of  the  man  who  owed  him  this  obli- 
gation. Neither  McFarland  nor  Farmer  could  have 
claimed  this  exemption  against  Sewell,  and  certainly 
Word,  who  was  the  mere  transferee  of  whatever  right 
McFarland  had,  could  not  do  so. 

When  McFarland  failed  to  comply  with  his  contract, 
Sewell  had  the  right  either  to  enforce  it  by  law,  or  to  can- 
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vf\  it  by  an  armngenu'nt  with  tlic  ojiposite  party ;  and  when 
it  had  been  tlius  canceled,  lie  held  his  title  nnfetten?d 
from  any  obligation  to  convey  to  McFarland,  or  uTiy  one 
claiming  under  him,  either  directlj-  or  indirectly.  lie  had 
the  perfect  right  then  to  sell  to  whomsoever  he  pleasi-d,  and 
why  not  sell  to  Farmer  as  well  as  a  jjcrson  wlio  liad  never 
had  any  i-onnenljon  with  the  properly  ?  The  question  here 
is  not  whether  Farmer's  property  oiilside  of  this  homestead 
in  subject  to  this  jiidirment,  hut  whetlier  this  homestead, 
based  upon  an  eqiiity  to  have  a.  title  upon  compliance  with 
his  contract  with  Sewell,  from  and  through  whom  he  de- 
rives this  right,  is  so  sul^ect.  If  ho  had  purclmsed  the  right 
from  any  tliird  person,  it  certain[y  would  not  be  contended 
Ihiit  it  would  he  subject.  How,  then,  could  the  fact  that 
McFarland.  to  whom  this  note  was  given,  on  account  of 
his  casual  (connection  with  (he  property,  be  said  to  havo 
an  incumbrance  or  lien  for  the  purciiase  money?  We 
think  it  is  only  the  legal  owner  of  tJic  pi'C)perty,  or  one 
wiio  has  a  perfect  equity  to  it,  or  his  asisignec,  that  can 
levy  on  or  sell  a  homestead  upon  it  for  tlie  unpaid  pur- 
chase money.  Were  it  otherwise,  any  numl>cr  of  assignees 
of  bonds  for  titles,  together  with  the  transferees  of  the 
securities  taken  upon  a  sale  of  the  bare  light  to  have  it 
conveyed,  might  with  equal  propriety  insist  upon  such  a 
claim. 

It  follows,  from  these  views,  that  the  decision  of  the 
court  below  Wiis  erroneous;  that  tlK'eseculion  in  question 
was  not  founded  on  a  jiidgnicnl  fiiven  for  the  pundiaso 
money  of  the  homestead  ;  that  the  riglit  to  the  laud  ujKin 
which  the  homestead  was  taken  was  never  in  McFarlaiid, 
and  that  Farmer  does  not  hold  under  liim,  but  under 
Sewell. 

Judgment  reversed. 
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Miller,  trustee,  vs.  McDonald  et  al. 

1 .  However  just  or  proper  it  may  otherwise  have  been  to  grant  an 
injunction,  if  done  without  having  necessary  parties  before  the 
court,  it  was  error.  Therefore,  where  one  of  two  defendants  to  a 
bill  in  equity  prayed  an  injunction  against  complainant,  and  sub- 
sequently died,  and  his  death  was  stated,  and  an  amendment  made 
alleging  its  consequences,  it  was  error  for  the  court  to  grant  an 
injunction  without  making  his  representative  a  party. 

(a.)  The  death  of  a  mortgagor  revokes  a  power  in  the  mortgage  au- 
thorizing a  sale  to  reimburse  the  mortgagee. 

(6.)  If  dower  and  year's  support  be  claimed  by  the  widow  and  family 
of  the  decedent,  they  will  be  preferred  to  the  mortgas:e  of  the 
creditor  in  this  case ;  and  if  tht  complainant's  deed  was  procured 
by  false  and  fraudulent  representations  about  his  book,  its  value, 
and  his  having  a  copyright,  and  the  decedent  was  cheated  and  de- 
frauded, complainant  has  no  title  at  all. 

(c.)  The  judgment  is  reversed,  and  the  case  remanded,  with  direc- 
tions that  parties  be  made  and  the  rights  of  all  bo  determined. 

September  lil,  18SS. 

Parties.  Injunction.  Dower.  Year's  Support.  Equity. 
Mortgage.  Practice  in  Supreme  Court.  Before  Judge 
Bower.     Calhoun  County.     At  Chambers.     May  2, 1883. 

J.  H.  Miller,  as  trustee  for  his  wife  and  her  children, 
filed  his  bill  against  D.  W.  IJolloway  and  James  J.  McDon- 
ald, alleging,  in  brief,  as  follows:  In  18^0,  Holloway  sold 
to  complainant  a  tract  of  land  containing  one  hundred 
acres.  Holloway  was  to  give  him  possession  on  January 
1,  1881,  but  when  that  time  arrived,  refused  to  do  so.  Com- 
plainant proceeded  against  him  as  a  tenant  holding  over, 
but  was  met  by  a  counter- affidavit,  and  the  proceeding  is 
still  pending  in  court.  After  his  purchase,  he  learned 
that  McDonald  had  a  mortgage  on  the  entire  tract,  con- 
taining two  hundred  and  three  acres,  of  which  that  sold 
to  complainant  formed  a  part.  The  mortgage  is  nominally 
for  $532.00,  but  after  eliminating  usurious  interest  and 
entering  proper  credits  for  payments  which  had  been 
made,  there  remains  due  $281.00.     The  land  other  than 
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that  claimed  by  complainant  is  tMnply  EUfUcieiit  to  pay  the 
mortgage ;  but  McDonald,  under  a  power  of  sale  in  said 
mortgage,  is  proceeding  to  sell  the  entiro  tract. 

The  mortgage  covere<l  the  tract  of  land  and  certaii.  per- 
Boaalty,  and  contained  the  following  power  ol  sale: 

"  I  do  hereby  appoint  and  constitute  J.J.  McDonald  aad  liia  assigns, 
of  said  county,  my  true  and  lawful  attorney  in  fact,  lormeandinmy 
name  (in  the  event  of  failore  on  my  part  to  promptly  meet  and  pny 
off  Biid  notes),  to  receive  and  takeiKtssospinu  of  saidabovo  described 
property,  and  after  advertising  the  same  for  the  Bpace  of  thirty  days 
in  some  public  gazette,  to  dispose  of  the  same  at  the  court-house  iu 
fhe  town  of  Morgan,  Calhoun  county,  to  make  good  and  sufficient 
titles  andcinveyancetoeaid  property,  andwith  the  proceeds  of  sale  ' 
tofnllj  pay  off  and  discliar};e  eaid  note  vith  all  expenses,  and  to  ri>- 
turn  the  remainder  to  me  or  my  assigns ;  and  I  hereby  fully  author- 
ize my  attorney  to  do  and  perform  all  acts  tliat  may  bu  neccMsary  to 
fnlly  accomplish  the  object  herein  intended;  thereby  ratifying  and 
agreeing  to  the  same  in  as  full  and  free  a  manner  as  if  I  myself  hud 
been  present  doing  tho  same." 

A  combination  between  tho  two  defendants  for  the  pur- 
pose of  defeating  the  recovery  of  the  land  by  complain- 
ant is  charged,  Tiie  prayer  was  for  discovery,  injunction 
lo  restrain  McDonald  from  selling  the  land  under  the 
mortgage,  and  botli  of  defendants  from  combining  to  com- 
pHca'e  the  same,  and  for  general  relief. 

Holloway  answered  the  bill,  admitting  the  sale  to  com- 
plainant and  tlio  making  of  the  deed  to  liini ;  but  asserted, 
by  way  of  cross-bill,  that  the  deed  was  obtained  by  fraud, 
the  consideration  being  a  one-half  interest  in  a  certain 
■  arithmel  ic,  of  which  complainant  claimed  to  be  the  author, 

H  and  concerning  which  he  made  various  reprosentatioris, 

H  including  the  statement  that   he  owned  the   copyright, 

^B  These  representations  were  false;  complainant  did  not 
^M  havea  copyright  for  the  book,  butit  was  a:i  infringement 
H  of  tho  copyright  of  another  person.     He  prayed  a  caiicel- 

H  lation  of  thi-  deed,  and  in,junction  against  the  complainant 

B  to  restrain  the  prosecution  of  his  suit,  and  for  general 

I  relier. 

^^^^_  JBcDonald  answered,  denying  usury  or  the  eitiatence  ot 
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payments  which  had  not  been  credited.  He  insisted  that 
it  would  take  all,  or  about  all,  of  the  land  to  pay  the  mort- 
gage, and  that  he  had  a  right  to  sell  under  the  power  con- 
tained therein. 

Before  the  hearing  of  the  application  for  injunction, 
Holloway  died.  Complainant  thereupon  amended  the  bill, 
alleging  his  death,  and  insisting  that  this  worked  a  revoca- 
tion of  the  power  of  sale  contained  in  the  mortgage  to 
McDonald. 

On  the  hearing,  the  bill,  answers  and  various  affidavits 
were  introduced.  The  chancellor  refused  the  iiyunction 
prayed  for  by  complainant,  but  granted  an  injunction 
against  him,  restraining  him  from  selling,  disposing  of  or 
encumbering  the  property.     He  excepted, 

C.  IJ.  WooTEN,  for  plaintiff  in  error. 

J.  J.  Beck,  by  A.  Hood,  Jr.,  for  defendants. 

Jacksun,  Ohief  Justice. 

The  plaintiff  in  error  filed  a  bill  to  enjoin  McDonald, 
one  of  the  defendants,  from  selling  under  his  mortgage  on 
the  property  of  Holloway,  the  other  defendant,  on  the 
ground  that  the  complainant  held  title  to  a  portion  of  the 
property  mortgaged,  and  on  the  further  ground,  by  amend- 
ment, that  Holloway  was  dead,  and  thereby  the  power  to 
sell  under  the  mortgage  was  revoked.  Holloway,  before 
his  death,  set  up  in  his  answer  certain  allegations  of  fraud 
in  the  procurement  of  his  deed  against  complainant,  and 
prayed  an  injunction  against  him  from  interference  with 
his,  HolJoway's,  property. 

The  record  nowhere  discloses  the  fact  that  any  party 
had  been  made,  either  executor  or  administrator,  to  repre  • 
sent  Holloway,  though  by  order  of  court  the  amendment 
was  made  alleging  his  death  and  the  legal  consequence 
thereof — the  revocation  of  the  power  to  sell.  Yet  the 
chancellor  granted  the  prayer  of  Holloway  to  restrain 
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omplainant  from  all  interference  with  the  property,  when 
le  was  dead,  'and  no  parties  made. 

1.  Of  course  this  wap  error,  for  the  reason  of  want  of 
parties,  however  little  merit  there  was  in  complainant's 
<ase,  and  however  just  the  judgment  of  the  chancellor 
may  otherwise  have  been. 

3.  The  chancellor  also  denied  the  prayer  of  the  com- 
plainant to  restrain  McDonald  from  selling  under  the 
power  in  the  mortgage  after  the  amendment  suggesting 
Holloway's  death.  That  death  revoked  the  pijwer  to  sell 
under  the  ruling  by  this  court  in  the  case  of  Lathrop  <& 
Co.  vs.  Broan,  executor,  6!>  Ga.,  312. 

But  that  rulin<;  goes  further,  and  expressly  denies  that 
a  year's  support  of  the  family  of  the  decedent  would  be 
preferred  to  the  mortgage  creditor,  as  also  would  the  wid- 
ow's right  to  dower.  Hence  the  necessity  of  making  the 
representative  of  Holloway's  estate  a  parly,  as  well  as  the 
widow  of  Holloway. 

The  judgment  is  therefore  reversed,  and  it  is  ordered 
that  the  case  be  remanded,  with  directions  that  Holloway's 
representative  and  his  widow  be  made  parties,  and  that 
Mi-Donald,  having  been  drawn  into  equity,  may  prowfd  by 
decree  to  foreclose  his  mortgage,  unless  the  represent iitivo 
of  Holloway  and  his  widow  set  up  adverse  claims  which 
absorb  the  entire  estate,  and  unless  the  complainant  be 
able  to  show  clear  title,  unaffected  with  fraudulent  pro- 
curement thereof,  to  a  portion  of  tli©  land ;  that  all  parties 
litigate  inter  segs  their  respective  claims,  and  bo  enjoine( 
from  altering  the  present  status  of  the  property  and  estat 
of  the  decedent,  Holloway,  until  the  final  decree  tliereoi 

Aod  in  order  to  facilitate  the  final  settlement  of  tl 
imeB  which  may  be  made,  this  court  holds  and  express 
iti  opiaion  that,  if  dower  and  a  year's  support  be  claim 
by  the  widow  and  family,  they  will  be  preferred  to  ' 
mortgage  creditor,  and  if  the  complainant's  deed  was  ] 
flond  by  false  and  fraudulent  representations  about 
bopk  md  its  value,  and  the  statement  that  he  had  a  C' 
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right  thereto  when  he  has  none,  and  thus  cheated  and  de- 
frauded  the  decedent,  then  he  had  no  title  st  all,  and  can 
interfere  neither  with  McDonald  nor  the  representative  of 
HoUoway,  his  widow  and  the  family. 
Judgment  reversed. 


The  Roswell  Manupacturinq  Company  v&.  Hudson, 

Watson  &  Company. 

1.  Where  no  time  was  specified  for  payment  in  a  draft,  it  was  not  due 
until  presented. 

(a.)  Such  a  draft  being  payable  to  order,  and  therefore  negotiable, 
one  who  bought  it  before  presentation,  took  it  before  due ;  and  the 
presumption  is  that  he  is  a  bona  fide  holder. 

(b,)  Where  a  single  draft  payable  to  order  was  issued,  with  no  men- 
tion of  duplicate  or  second  draft  contained  in  it,  one  who  purchased 
before  due  was  an  innocent  holder,  so  far  as  the  face  of  the  paper 
is  concerned,  and  will  be  protected,  although  another  draft  for  the 
same  consideration  and  to  the  same  effect  was  afterwards  issued 
by  the  drawer  and  paid,  by  the  fraud  of  the  payee.  The  second 
draft  was  not  a  duplicate  or  second  of  the  other,  in  the  sense  of  the 
commercial  law  touching  fore'gn  bills  of  exchange. 

2.  Any  circumstances  which  would  put  a  prudent  man  upon  his 
guard  in  purchasing  negotiable  paper,  will  be  sufficient  to  consti- 
tute notice  to  a  purchaser  of  such  paper  before  due. 

(a.)  No  fixed  time  for  diligence  in  such  cases  can  be  laid  down,  but 
each  must  depend  on  its  own  facts,  to  be  ascertained  by  the  jury, 
under  the  charge  of  the  court. 

September  11,  18S3. 

Negotiable  Instruments.  Promissory  Notes.  Drafts. 
Contracts.  Notice.  Before  Judge  Fain.  Cobb  Superior 
Court.    November  Term,  1882. 

• 

Reported  in  the  decision. 

Candler  &  Thomson,  for  plaintiff  in  error. 
Jackson  &  King,  for  defendants. 
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Tbe  BmwcU  MuiabCturlDg  Uoropanj  ft.  Budsoa,  WaUou  A  Companf. 

J^CKBON,  Chief  Justice. 

The  defendants  in  error,  as  holders  of  a  negotiable  paper, 
sued  the  plaintiff  in  error,  as  drawer  thereof,  and  the  case 
l>eing  tried  by  consent  before  the  judge  without  a  jury, 
vecovered  a  judgment  thereon.  That  judgment  is  assigned 
Icr  error  here, 

"Hie  paper  sued  on  is  as  follows : 

'  'tSOO.OO.  Office  of  Roswell  MANnFAcrrrBiNo  Co., 

RoBWELi.,  Ga.,  21ih  November,  1880. 
Pay  to  the  order  of  A.  A.  I'orter  three  hundred  dollare,  value  re- 
cdred,  ani1  charge  the  siune  to  accoant  of 

^Lanied,  IIhos  &  llandv,      -  I     Bositbll  Manufacturiko  Co., 
232  CheBHmt  street,  Phila-  \  Jas.  W.  Robertaqu,  Pres." 
delphia.  Pa.  J 

It  was  indorsed  by  A.  A.  Porter. 

1.  No  time  is  specified  for  the  payment.  Therefore  it 
was  not  due  until  presented;  by  our  Code,  section  2791- 
It  had  not  been  presented  when  the  holder  bought  it; 
therefore,  he  bought  it  before  due.  Therefore,  the  presump- 
tion  is  that  he  is  a  bona  fide  holder.     Code,  §a7S7. 

But  the  plaintiff  in  error  says  that  the  payee  induced  it 
to  issue  another  puper  like  this  to  him  for  the  same  con- 
sideration, which  was  presented  and  paid  by  the  drawee 
before  the  paper  sued  on  was  presented,  and  thereby  it 
as  maker  or  drawer,  was  discharged  from  paying  this  paper, 
'The  evidence  is  that  the  duplicate,  as  it  is  termed,  was 
drawn  on  the  24th  of  December,  ISSO,  and  was  paid  by 
the  drawees  on  the  7th  of  January,  1881.  On  the  1st  of 
January,  1881,  the  holders  were  informed  by  the  payee 
t  such  a  draft  or  order  as  the  first,  that  of  November 
a4th,  ISSO,  had  been  sent  him,  and  he  was  expecting  it, 
I  it  being  on  the  way.  On  the  18th  of  February,  1881,  they 
I  informed  by  the  payee  that  he  had  heard  of  the  draft, 
pltlcb  had  gone  to  Bennett,  Texas,  instead  of  Burnett 
IS,  irhere  the  holders  and  payee  resided,  and  had  l>een 
\  thare  by  another  man  of  his  surname,  and  showed 
1  aletter  from  him  to  that  effect.     Whereupon  they 
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Tho  Roswell  Manufacturing  Com  taiiy  r^i.  Hadsoa,  WataiHi  &  CoupAoy. 

V)aned  him  fifteen  dollars  on  the  faith  of  the  paper,  and 
on  the  3d  of  March,  1881,  when  the  paper  came  from. 
Bennett  to  Burnett,  they  cashed  it  in  full,  and  on  presenting 
it  in  Philadelphia,  it  was  not  paid,  because  that  drawn  on 
the  24th  of  December  had  been  paid. 

In  the  sense  of  tho  commercial  law  touching  foreign 
bills  of  exchange,  the  paper  which  was  paid  was  not  a  du- 
plicate or  second  of  the  other.  It  was  not  drawn  and  issued 
at  the  same  time,  nor  was  there  any  mention  of  the  fact  of 
any  second  or  third  duplicate  being  then  issued  on  the 
face  of  the  paper  sued  on,  so  as  to  notify  the  commercial 
world  of  such  others  being  in  existence,  and  thus  to  put 
a  purchaser  on  notice.  1  Daniel  on  Neg.  Inst,  pp.  88, 89, 
90;  1  Parsons  Notes  and  Bills,  pp.  53-9,  etc. 

Therefore,  these  holders  had  no  notice  of  the  existence 
of  a  second  or  third,  the  payment  of  which  would  dis- 
charge this  order  they  were  buying.  None  isuch  was  in 
existence  according  to  commercial  U8a«c ;  and  none  such 
was  alluded  to  on  the  face  of  the  paper  they  bought.  So 
that,  in  law,  and  so  far  as  the  face  of  this  paper  disclosed 
anytliing  to  them,  they  are  still  innocent  holders,  though 
another  paper  for  the  same  consideration  and  to  the  same 
effect  was  afterwards  issued  to  the  drawer,  and  paid,  and 
all  by  the  fraud  of  the  payee. 

2.  Did  any  facts  outside  of  the  paper  they  bought  put 
them  upon  inquiry,  so  as  to  change  their  character  of  bona 
fide  holders  ? 

Our  Code  declares  that  "any  circumstances  which  would 
place  a  prudent  man  upon  his  guard,  in  purchasing  nego- 
tiable paper,  shall  ba  sufficient  to  constitute  notice  to  a 
purchaser  of  such  paper  before  it  is  due."    Code,  §2790. 

But  two  circumstances  are  disclosed  in  this  record  and 
insisted  on  here,  when  the  facts  and  positions  of  the  plain- 
tiffs in  error  are  analyzed.  The  first  is  that  they  would  not 
credit  the  payee  without  security,  and  the  second,  that  the 
time  which  elapsed  from  the  making  of  the  paper  to  their 
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puroHase  of  it  wae  so  loiig  as  to  put  them  on  inquiry,  as 
prudent  men. 

Xh«ir  not  crediting  the  payee,  and  doling  out  to  him  only 

♦1  J>.O0  on  a  paper  on  its  way  to  him,  and  which  by  mistake 

If  as   delayed,  we  think,  shows  prudence  and  caution.  When 

iney  pjij  c^h  for  all  on  its  face  afterwards,  it  had  come, 

****!   looked  right  on  its  face,  and  they  had  knowledge  from 

''^^    letter  which  the  payee  received  from  Bennett,  as  well 

*^  ^»'oin  what  he  said,  that  a  misdirection  had  sent  it  to  the 

^  *"<^ng  post-oHice,  and  all  the  delay  was  explained.    So  the 

^*^*i  ge  below,  sitting  as  jury  and  judge  both,  adjudged  and 

.^***id;  and  as  the  law  is  that  no  fixed  time  for  diligence 

."^    Such  cases  can  be  laid  down,  but  each  must  depend  on 

^  «DWn  facts,  to  be  ascertained  by  thejury  under  the  charge 

*^     the  court,  we  cannot  say  that  the  judge  erred,  as  jury 

'^^X  the  facts,oras  jadgein  instructing  himself  in  his  other 

^iQracter  as  to  the  law  thereon.    1  Parsons  on  Notes  and 

*^lls,  pp.  263,  268^9,  and  notes. 

The  presumption  being  that  the  holder  is  innocent,  the 
^JXct  being  that  the  drawer  issued  the  second  paper,  and 
thus  put  it  in  the  power  of  ihi  payee  to  defraud  the  public 
in  its  own  negotiable  paper,  and  therefore,  though  innocent 
of  intention  to  do  wrong,  enabled  another  to  do  it  by  its 
sheer  carelessness,  and  thus  to  put  the  paper  on  the  hold- 
ers, we  are  quite  clear  that  the  judgment  is  right,  and  that 
the  drawer  must  pay  the  draft. 

If  the  holders  had  been  put  on  notice,  or  if  such  facts 
had  beenproved  as  would  have  put  them,  as  prudent  men 
of  business,  on  notice,  then  they  would  stand  in  the  shoes 
of  the  fraudulent  payee,  and  could  not  recover ;  but  as  the 
facts  do  not  rebut,  but  confirm,  the  presumption  that  they 
are  innocent  holders  of  the  paper  before  due  and  for  value, 
we  affirm  the  judgment. 
Judgment  affirmed. 
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Jackson,  alias  Lyles,  vs.  Tile  State  of  Georgia. 

1.  All  immaterial  alteration  in  a  paper,  whereby  no  damage  would  ac- 
crue to  any  person,  would  not  constitute  the  crime  of  forgery.  The 
alteration  would  be  entirely  harmlesSi  and  the  law  presumes,  un- 
der such  circumstances,  that  the  act  was  not  done  with  intent  to 
harm  any  one. 

(a.)  Therefore,  where  an  order  requested  the  drawee  to  pay  for  fifty- 
four  pounds  of  lint  cotton  at  eight  and  one-half  cents  per  pound, 
and  oa  the  margin  of  the  order  were  written  the  figures  **54  lbs.," 
and  tho  only  charge  in  tho  indictment  was  that  the  figure  3  had 
been  inserted  before  this  marginal  number,  so  that  it  should  read 
"354  lbs.,"  such  alteration  did  not  change  the  value  of  the  order, 
and  could  not  injure  anyone ;  and  this  indictment  was  demurrable. 

2.  Tliis  court  will  take  judicial  notice  of  the  names  of  all  companies 
chartered  by  tlie  legislature.  Where  an  indictment  charged  thai 
an  order,  directed  to  the  treasurer  of  the  "Eagle  and  Phoenix  Man- 
ufacturing Columbus,"  was  in  the  county  of  Muscogee  altered, 
etc. ;  it  was  fatally  defective,  because  there  is  no  such  company. 

October  9,  1883. 

Criminal   Law.      Indictment.     Before  Judge   Willis. 
Muscogee  Superior  Court.    November  Adjourned  Term, 

1S82. 

Reported  in  the  decision. 

C.  J.  Thornton,  lor  plaintiff  in  error. 

T.  W.  Grimes,  solicitor  general,  by  J.  M.  McNeill,  for 
the  state. 

Blandford,  Justice. 

The  following  bill  of  indictment  was  preferred  against 
the  plaintiff  in  error: 

'* The  grand  jurors  ♦  ♦  ♦  charge  and  accuse  Peter  Lyles,  ah'o*  John 
lackson,  *  *  with  the  oflence  of  forgery,  for  that  the  said  Peter. 
Lyles,  alias  John  Jackson,  on  the  23d  day  of  November,  1882,  in  the 
county  aforesaid,  then  and  there  unlawfully,  and  \vith  force  and  arms, 
falsely  and  fraudulently  did  alter  and  change  and  raise  the  following 
genuine  order  for  money,  to-wit : 
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"•Mlba. 
'*  "G.Gnnby  Jordan,  treaa.; 

'  Vif  John  Jackson  for  flf ty-fonr  Iba.  of  lint  cotton  at  S}^  per  lb. 

C^lambna,  Ga.,  Not.  23, 1SS2. 

Oinned  remntmt  eamples.  E.  L,  Davidson, 

For  the  Company.' 
"The  same  being  then  and  there  an  order  on  the  Eagle  &  Pheoiz 
*^-»(rafa«uring  Colanibna,  and  G.  Gunby  Jordan  being  the  treasurer 
^-^^«i«of,Bnd  the  Btud  B.L.Davidson  being  in  the  employ  of  eaidcom- 
l^^j,  M  u  to  read, 

"  'SM  lbs. 
■  'G.  Gunby  Jordan,  trenn., 

'Pay  John  Jackson  for  ftfty-fonr  lbs.  of  lint  cotton,  at  8J^  per  lb. 
"X'all, 

Colnmbus,  Ga.,  Nov.  23,  1882. 

Ginned  remnant  samples.  E.  L.  Dayidso:<, 

For  the  Company.' 
"With  inl«nt  to  defraud  the  said  Ea^le  and  Phenis  Manufacturing 
CoTnpany,  tontrary,"  etc. 

To  this  bill  of  indictment  the  defendant  demurred,  and 
mored  to  quash  tHe  same  before  arraignment,  which  de- 
murrer and  motion  the  court  overruled,  and  defendant  ex- 
cepted, and  this  is  assigned  as  error. 

1.  The  only  alteration  of  the  paper  or  raising  of  the 

same  shown  in  the  indictment  is  that  the  number  64  in 

the  margin  was  altered  or  raised  to  354,  by  placing  the 

%ure  3  before  the  number  54,    The  body  of  the  order 

remained  the  same,  and  was  not  altered  in  any  particular. 

The  placing  the  figure  3  before  the  number  54,  so  as  to 

make  ihp  same  read  354  lbs.,  in  nowise  altered  the  value  of 

the  order;  it  could  not  possibly  have  damaged  the  com- 

■any  :  and  it  is  well  settled  that  an  immaterial  alteration 

J  of  a  paper  such  as  this,  whereby  no  damage  would  accrne 

fto  any  person,  would  not  constitute  the  crime  of  forgery. 

ETbe  alteration  was  entirely  harmless,  and  the  law  presumes, 

^nder  soclt  ciroumstances,  that  the  act  was  done  with  no 

Dtent  to  harm  any  one.     Wharton's  Am.  Orim.  Liiw,  2 

>ol.,  308;  S  Bishop  Orim.  Proc.  1G9,  and  coses  tlicrefn 
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2.  Again,  the  indictment  is  defective,  because  it  charges 
that  the  order  altered  was  directed  to  G.  Gunby  Jordan, 
treasurer  of  the  Eagle  and  Phenix  Manufacturing  Colum- 
bus. There  is  no  such  company,  and  this  court  will  take 
judicial  notice  of  t!ie  names  of  all  companies  chartered  by 
the  legislature, — ^this  being  the  Eagle  and  Phenix  Manu- 
facturing Company.  So  the  court  should  have  sustained 
the  demurrer  and  quashed  said  indictment.  The  judg- 
ment is  therefore,  and  on  that  account,  reversed. 

Judgment  reversed. 


Head  vs.  Bridges  et  al. 

1.  A  sheriff  may  serve  copies  of  a  bill  of  exceptions  on  the  defend&nts 
in  error,  and  his  official  entry  on  the  bill  of  exceptions  is  sufficient 
evidence  of  service.  Nor  does  it  make  any  difference  whether  such 
service  and  entry  be  made  before  or  after  filing.  Official  service 
by  the  sheriff  stands  on  a  different  plane  from  that  by  counsel  or 
a  party. 

(a.)  As  to  service  in  other  counties,  it  is  unnecessary  to  decide,  as  it 
does  not  arise  in  this  case. 

2.  If  the  chancellor  puts  his  refusal  of  an  injunction  on  the  facts 
which  were  controverted,  or  refuses  an  injunction  generally,  this 
court  will  not  reverse  the  judgment,  unless  it  be  made  to  appear 
that  tlio  discretion  of  the  chancellor  has  been  abused ;  but  where 
the  chancellor  rested  his  judgment  on  the  existence  of  a  common 
law  remedy  in  another  county,  and  the  want  of  jurisdiction  in  the 
superior  court  of  the  county  where  the  bill  was  filed,  and  such 
grounds  were  erroneous,  a  reversal  will  be  granted. 

(a.)  The  bill  charged,  and  the  facts,  from  complainant's  side,  were,  in 
brief,  as  follows :  Complainant  was  called  to  account  as  executor 
by  tlie  legatees  of  the  estate  before  the  court  of  ordinary  of  Jasper 
county ;  the  case  was  transferred  by  appeal  to  the  superior  court, 
was  brought  by  exception  to  the  Supreme  Court,  and  a  new  trial 
was  granted  -,  pending  the  case  so  returned,  this  bill  was  filed.  It 
rested  upon  the  equity,  that  complainant  had  in  good  faith  applied 
for  his  discharge  as  co-executor  with  the  mother  of  the  legatees ; 
that  he  obtained,  as  he  thought,  a  valid  discharge ;  that  though 
this  discharge  was  held  to  be  invalid  because  this  citation  appeared 
not  to  be  in  time,  yet  to  show  good  faith  on  his  part,  he  alle^ies 
that  it  has  been  found  that  service  of  the  citation  was  actually 
made  in  time ;  that  when  thus  discharged,  as  he  honafidt  thought, 
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the  sdministration  was  turned  over  to  bis  co-exec  iitriz,  who  was 
Blixlty  of  all,  or  mOBt,  of  the  mal-ndminiatration  after  his  retire- 
''^^nt;  that  he  is  entitled  to  contribution  from  her,  and  to  subject 
■>^w  ghareolthe  eBtat«i  that  she  has  colluded  with  her  children 
^o  I>iit  the  whole  burden  on  him ;  that  all  parties  reside  in  Monroe 

'*'>    that  there  ia  eqnitj  in  the  bill,  ami  tlie  superior  court  of  Mon. 
'^^^S  county  baa  jurisdiction  to  grant  relief. 
'   "  '    'X-'be  judgment  i:i  reveraed,  with  direcliona  that  the  injunction 
¥>*^yed  for  bo  granted,  the  hill  be  reinstated  (if  dismiaaed),  and 
K^fooeed  to  trial  on  the  merits,  provided  that  complainant  shall  give 
^KUple  bond  and  security  to  respond  to  tho  legatees  for  such  decree 
Ba  they  may  eventually  recover  against  him,  if  any. 
-  )    rrhe  bill  may  bo  amended  as  may  be  necessary  to  a  full  adjudica- 
tion of  the  rightaot  all  parties,  and  in  such  manner  as  not  to  collide 
^witb  the  other  bill  ponding  in  tho  court. 

October  10. 1883. 

X*ractice  in  Supreme  Court.  Injunction.  Equity.  Ad- 
*>^ini8trator3  and  Executors,  Jurisdiction.  Before  Jiidjte 
Stkw.\rt,  Monroe  County.  At  (Jhambers.  November 
29, 1882. 

The  facts  are  set  out   in  the  second  head-note  and  the 
decision. 

A.  D.  Hammokd;  W-  a  .  LoFTOx;  John  I.  Hall,  for  plain- 
tiil'in  error. 

Bekxku  &  Turner  ;  J.  H.  Lumpkin,  for  defendants. 

Jaceson.  Chief  Justice. 

1.  A  motion  was  made  to  dismiss  this  writ  of  error,  on  the 
ground  that  the  bill  of  exceptions  was  not  served  until 
after  it  had  been  filed  in  the  clerk's  office.  It  was  served 
by  the  sheriff,  the  regular  officer  of  the  superior  court  to 
serve  copies  of  such  papers  as  are  entrusted  to  him  for  ser- 
vice by  courts  of  record  of  this  state.  Code,  g30l.  His 
service  of  copies  of  bills  of  exception  has  been  recognized 
Hs  valid  by  thia  court,  and  his  return  of  such  service,  en- 
tered on  the  original  bill  of  exceptions,  need  not  be  under 
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oath,  thereby  recognizing  his  official  oath  to  bind  him.     4r  '^ 
Ga.,eS2;  50/6.,  369. 

These  decisions  recognize  the  superiority  of  the  servic^^ 
of  the  sheriff  over  that  of  the  party  or  his  counsel,  becaus^^ 
it  is  official.    The  party  must  verify  his  service  of  a  copy^ 
by  his  oath ;  the  counsel  his  in  the  same  way  by  oath  5 
because  they  have  never  taken  an  official  oath  which  covers 
the  service  of  either,  and  because  they  are  interested. 
Thus  the  official  oath  of  the  sheriff  is  that  under  which  he 
makes  the  return,  and  what  is  that  oath  ?    It  is  to  execute 
all  writs,  etc.,  "and  in  all  things  well  and  truly,  without 
malice  or  partiality,  perform  the  duties  of  the  office  of 
sheriff,''  et«.    Code,  §348.    Therefore,  one  of  those  duties 
is  to  serve  copies  of  bills  of  exceptions,  when  placed  in  his 
hands  therefor.  Does  it  make  any  difference,  if  it  be  served 
within  the  time  fixed  by  law,  whether  the  sheriff,  whose 
official  duty  under  oath  is  to  serve  it,  as  held  by  this  court, 
serve  before  or  after  filing?    None  that  we  can  see. 

The  reason  on  which  the  decisions  tlxat  the  counsel  can- 
not serve  after  filing,orthe  party  either,  is  that  neither  c^n 
be  safely  entrusted  with  the  original  after  filing,  lest  they 
might  alter  it ,  but  the  sheriff  is  no  more  likely  to  alter 
tlie  bill  of  exceptions  than  any  other  writ  or  process  which 
he  is  required  to  serve ;  and  as  the  cases  cited  make  it  his 
duty  to  serve  these  copies  under  his  official  oath,  we  do 
not  see  anv  reason  whv  he  should  not  be  entrusted  with 
the  original  to  make  the  entry  thereon,  there  being  no 
more  danger  of  his  altering  this  original  than  another. 

Tlie  argument  ab  inconvementi  in  regard  to  service  in 
other  counties,  the  lack  of  any  law  for  second  originals, 
the  necessary  use,  therefore,  of  the  original  bill  to  make 
the  return  upon,  does  not  apply  to  tliis  case,  all  the  de- 
fendants being  residents  of  the  county  of  Monroe.  In  such 
a  case,  however,  the  plaintiff  in  error  would  be  compelled 
to  start  in  time  with  his  copies  for  the  different  counties, 
and  even  then  would  find  much  trouble  and  delay,  if  there 
were  many  counties  in  which  to  have  the  copies  served; 
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****3-  therefore,  he  would  probably  serve,  himself,  or  by  liis 
^****W5e],  and  upon  the  counsel  of  the  other  side.  But  suf- 
*^*-^nt  unto  the  day  is  the  evil  thereof.     No  second  origi- 
-    ^  *    is  needed  here  ;  no  neceeaity  exists  to  take  the  original 
-*■  «.  of  esf«ptions  out  of  the  county,  or  olthecoiirt-liouse, 
*-*■  *3  the  evils  and  troublec  suggested  do  not  exist  here. 
^I'ho  motion  to  dismiss  the  writ  of  error  in  denied, 
■.         ^.  Is  there  equity  in  the  bill,  and  should  the  injunction 
^^-'Te  been  granted  ? 

"The  bill  charges,  and  the  facts,  from  complainaufs  side, 
._  *^«w  that  tho  complainant  was  called  to  account  by  the 
^^gatees,  before  tho  ordinary  of  Jasper  county  ;  that  the 
^^k-se  was  transferred,  by  appeal,  to  the  superior  court;  thence 
^*T)nght  to  this  court  by  him,  and  a  new  trial  awarded. 
*^ending  this  case,  so  returned  for  a  new  trial,  tlie  bill  be- 
fore us  was  filed,  and  was  predicated  upon  the  broad 
Equity  that  complainant  had,  in  good  faith,  applied  for 
His  discharge  as  cu  executor  with  the  mother  of  defendants ; 
Uiat  ho  obtained,  as  he  thought,  a  valid  discharge  ;  and 
though  held  invalid  by  this  court,  when  the  case  was  here 
from  the  Jasper  appeal  trial,  because  it  appeared  on  the 
face  of  the  record  of  that  discharge  that  tho  citation  was 
not  in  time,  yet  to  show  the  Jcrto^^/es  of  his  contract, he 
alleges  that  the  parties  were  served  in  time,  and  proves 
the  fact  by  depositions  thereof  by  the  ordinary,  and  otliers ; 
that  when  thus  discharged,  as  ho  honestly  thought,  the  ad- 
ministration was  turned  over  by  him  to  tho  co-executrix ; 
that  lihe  was  guilty  of  all  the  mal -administration,  or  most 
of  it,  at  least,  after  his  retirement  therefrom,  and  that, 
therefore,  he  is  entitled  to  a  decree  against  her,  and  to  sub- 
ject her  share  of  the  estato  »<f  testator  to  such  just  cnn- 
tributioD  as   equity  will  cause  her  to  make  to  him  ;  that 
she  ha^^  colluded  with  her  children  to  put  the  whole  bunlen 
on  hiin,  notwithstanding  she  is  really  tho  guilty  party,  and 
the  mismanagement  occurred  after  his  virtual  resignation 
of  the  trust ;  and  several  circumstances,  such  as  her  fail- 
ure to  issUt  in  the  defence,  though  both  were  cited,  the 
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attempt  to  sell  the  lands  of  the  estate,  her  failure  to  con- 
sult, her  refusal  to  participate  in  counsel,  or  talk  with  hif5 
counsel,  and  other  circumstances  are  adduced  to  show  this 
collusion  ;  that  he  can  get  no  decree  against  her  for  con- 
tribution in  Jasper,  but  only  in  Monroe,  as  she  resides  in 
Monroe,  and  therefore  Monroe  county  has  jurisdiction  of 
the  case,  so  far  as  relief  to  him  is  concerned,  against  her, 
and  her  children  also  are  in  that  county,  and  none  resident 
in  Jasper. 

The  cliancellor  refused  the  injunction.  Had  he  put  the 
refusal  on  the  facts  which  were  controverted  by  the  other 
side,  or  had  he  put  it  generally,  this  court,  under  the  long 
current  of  its  decisions,  would  not  have  reversed  the  judg 
ment,  unless,  on  a  close  and  critical  examination  of  the  bill 
and  answers  and  depositions  pro  and  con^  it  were  made 
to  appear  that  the  di!:cretion  vested  in  the  chancellor  had 
been  abused.  But  the  chancellor  rests  his  judgment  on 
the  common  law  remedy  in  Jasper,  and  the  want  of  juris- 
diction in  the  superior  court  of  Monroe  county.  That  is 
the  only  county  which  has  jurisdiction,  if  substantial  relief 
be  prayed  for  against  the  co-executrix,  for  that  is  the  county 
of  her  residence,  and  no  defendant  to  the  bill  resides  m 
Jasper.  Neither  the  common  law  case  in  Jasper,  nor 
equity  proceedings  in  connection  with,  or  ancillary  to,  the 
cause  pending  there,  would  avail  complainant,  for  want  of 
jurisdiction  there  for  that  purpose.  We  are  clear,  there- 
fore, that  the  chancellor  erred  in  refusing  the  injunction 
on  that  ground. 

And  inasmuch  as  there  is  equity  in  the  bill,  and  the 
facts  of  record  here,  however  stubbornly  contested,  appear 
to  luj  to  require  a  trial  before  tho  jury  to  settle  all  the 
equities  between  these  parties,  where  all  the  facts  can  be 
more  thofoughly  sifted  and  the  truth  elicited,  the  judg- 
ment is  reversed,  and  the  chancellor  is  directed  to  grant 
the  injunction,  to  reinstate  the  bill  if  dismissed,  and  pro- 
ceed to  the  trial  thereof  on  the  merits,  provided  that  com- 
plainant shall  give  ample  bond  and  security  to  respond  to 
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^h  ^  1  egatees  for  such  decree  as  they  may  eventually  recover, 
^^  a.xDy,  against  him.  54  Oa,,  378-9;  63  7J.,  438;  67  lb., 
-IS^  ;  20  7J.,34. 

Then  the  bill  shall  thus  be  before  the  court  for  trial,  it 
be  so  amended  as  may  be  necessary  to  a  full  adjudi- 
on  of  the  rights  of  all  paiiies,  and  in*  such  manner  as 
to  collide  with  the  other  bill  pending  in  court.  Equity 
ver  liberal  in  allowing  amendments,  in  order  to  reach 
real  justice  due  to  parties. 
Judgment  reversed,  with  directions  indicated  above. 


xs 


Scott,  Horton  &  Co3ipany  vs.  Russell. 

^  «*  Immatare  crops  cannot  bo  levied  on  separately  from  the  land  on 
which  they  are  growing,  except  where  the  debtor  absconds  or  re- 
moves from  tbe  county  or  state.  Such  grounds  for  levying  on 
growing  crops,  if  they  exist,  should  appear  in  the  process  or  the 
levy;  otherwise,  the  levy  will  bo  void. 

^.  Where  a  distress  warrant  alleged  that  the  debt  was  past  due,  and 
the  defendant  was  removing  the  rents  and  crops  from  the  rented 
premises,  but  the  plaintifTs  evidence  showed  that  Ihe  debt  m  as 
not  due,  the  proceedings  should  have  been  dismissed.  Such  pro 
cess  is  in  derogation  of  common  law  Tvud  common  right,  and  the 
statute  giving  it  must  be  strictly  construed  and  literally  pursued. 
Errors  or  omissions  cannot  be  corrected  by  amendment  or  supplied 
by  evidence, 
(a.)  'Whether  the  warrant  was  void.     Qmere? 

3.  Property  distrained  for  rent  may  be  claimed  as  in  other  cases,  and 
the  claimant  may  avail  himself  of  any  objection  to  the  process 
that  the  defendant  could  have  urged. 

November  IS,  1888. 

Distress  Warrant.  Landlord  and  Tenant.  Crops.  Levy 
and  Sale.  Claim.  Before  Judge  Stewart.  Floyd  Supe- 
rior Court.     September  Adjourned  Term,  1882. 

Reported  in  the  decision. 

E.  J.  KiKEK  &  Son,  for  plaintiffs  in  error. 

?T*  W.  JMxtuVjsTi;  Dab^bt  it  FoucHE.  for  defendant. 
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Scott,  Harton  A  Company  ns.  Rnnsell. 

Hall,  Justice. 

The  plaintifT  sued  out  a  distress  warrant  to  collect 
seventy-five  dollars  for  rent,  claimed  to  be  "  past  doe," 
charging  that  the  defendant  was  seeking  *•  to  remove  the 
rents  and  crops  of  the  land  rented  to  him  from  the  prem- 
ises/' This  warrant,  which  issued  on  the  6  th  day  of  Sep- 
tember, 1881,  was,  on  the  same  day,  levied  on  "the  entire 
com,  cotton  and  sorghum  crop  growing"  on  the  land  in  ques- 
tion. After  the  levy  was  made,  the  property  was  claimed 
by  Scott,  Horton  &  Co.,  and  the  claim  was  returned  to  the 
justice's  court,  where,  on  the  trial,  the  levy  was  dis- 
missed, and  an  appeal  was  taken  to  the  superior  court. 
Upon  the  trial  in  that  court,  the  plaintiff  moved  to  dismiss 
the  levy,  because  it  appeared  that  the  same  was  made 
without  authority  of  law,  it  being  alleged  in  the  affidavit 
to  obtain  the  warrant  that  the  rent  was  past  due,  and  the 
defendant  was  seeking  to  remove  the  rents  and  crops  from 
the  premises ;  and  further,  that  the  levy  was  upon  a  grow- 
ing crop,  and  there  were  no  facts  set  forth  which  would 
authorize  such  a  levy.  This  motion  was  overruled,  and 
the  property  found  subject.  The  evidence  in  the  case 
established  the  fact  that  the  rent  for  which  tb3  process 
issued  was  not  due  until  the  15th  day  of  November  there- 
after ;  and  that  the  claimants  purchased  the  growing  crop 
on  the  land  without  any  notice  that  there  was  a  claim  on 
it  for  rent,  in  July,  before  the  warrant  was  sued  out  j  it 
also  appeared  that  the  plaintiff  was  the  father-in-law  of 
the  defendant.  Upon  tlie  return  of  this  verdict,  a  motion 
was  made  for  a  new  trial  upon  various  grounds,  which  was 
refused.  We  are  satisfied  that  the  new  trial  should  have 
been  granted,  upon  several  of  the  grounds  taken  in  the 
motion. 

1 .  The  levy  should  have  been  dismissed,  because  it  was 
made,  as  appears  from  the  entry  of  the  levying  officer, 
upon  a  growing  crop ;  it  was  not  made  on  the  land  on  which 
the  crop  was  growing,  and  did  not  purpose  to  bring  that  U) 
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Sontt,  Honon  &  Companir  n.  Kmell, 


Bale.  It  was  not  ^liDW^n,  at  least  at  this  stage  of  the  trial, 
^though  it  vas  afterwards  attempted,  that  tlie  crop  was 
xnatured  and  fit  to  be  gathered,  or  that  the  defendant  ab- 
sconded, or  had  removed  from  the  county  or  state.  In 
either  one  of  these  events,  the  immature  crop  could  have 
been  levied  upon  and  brought  to  sale.  Code,  g3'>42.  By 
»  general  rule,  there  must  be  an  actual  or  constructive 
seizure  of  the  personal  proi>erty  levied  on  (Ih.,  g252fi); 
oence  a  future  interest  in  such  properly  cannot  be  seized 
and  sold ;  but  the  liens  of  judgmints  attach  thereto,  so  far 
as  to  prevent  alienation,  before  the  right  of  present  pos- 
Besaion  accrues.  lb.  Immature  crops,  which  cannot  bs 
ramoved  from  the  land  on  whicli  they  are  growing,  are 
incapable  of  seizure ;  the  party  in  possession  of  the  land 
rannot  be  remov^ed  therefrom,  unless  it  is  sold.  If  he  ab- 
sconds, or  has  removed  from  the  county  or  state,  he  has,  In 
either  case,  voluntarily  abandoned  the  possession,  njid  in 
each  case  the  officer  may  eater  and  take  the  custody  of  th&. 
crop.  These  facts  must  appaar,  however,  either  in  the  pro- 
cess itself  or  in  the  levy;  otherwise,  in  their  absence,  it 
would  bo  void,  and  in  this  caso  should  have  been  dismissed. 
2.  Under  the  facis  of  this  case,  it  is  unnecessary  to  de- 
termine whether  the  warrant  itself  was  void,  bacauae  it 
asserted  on  its  face  that  the  debt  was  past  due,  and  that 
the  defendant  was  removing  the  rents  and  crops  of  the 
land  r?n(ed  from  the  premises  (Code,  gp977,  23S5),  or 
whether  a  demand  for  tlio  diibt  or  an  excuse  for  not  mak- 
ing tho  demand  should  have  been  set  forth  in  tlic  pro- 
»diug.  Cade,  §1991.  When  the  plaintiff  showed  by 
!  lestiraon/,  in  contradiction  of  the  statement  in  the 
'I  the  affidavit  on  which  it  issued,  that  thcdcbl, 
Btead  of  being  past  due,  was  in  become  duo  at  a  fufure 
ly,  the  whale  proceeding  should  have  been  set  asiJe. 
pach  proctpss  is  in  derogation  bolh  of  common  right  and 
^mmon  law,  and  tho  statute  giving  it  must  be  strictly 
mstnied  and  literally  pursued.  If  there  is  error  in  it, 
i  error  cannot  be  corrected,  either  by  ameadnkeut  oi 
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Thurman,  administrator,  vs.  Pettitt. 

testimony,  nor  can  any  omission  be  supplied  by  evidence, 
as  was  done  in  this  case. 

3.  It  only  remains  to  add  that  property  distrained  may 
be  claimed  by  a  third  parson,  upon  making  oath  and  |j;i  vin^ 
bond,  as  in  other  cases  of  claims, — which  claim,  when, 
made,  is  to  be  returned  and  tried,  as  provided  by  law  for 
the  trial  of  the  right  of  property  levied  on  by  execution. 
Code,  §1084. 

That  the  claimant  may  avail  himself  of  any  objection  to 
the  process  that  the  defendant  could  have  urged,  is  too 
well  settled  to  admit  of  question.  The  levy,  in  this  in- 
stance, upon  its  face  was  voiJ;  and  if  the  process  upon 
which  it  was  entered  was  not  also  void  on  its  face,  it  was 
rendered  so  by  the  plaintifTs  proof  in  the  case,  and  should, 
on  motion  of  the  defendant,  have  been  quashed.  This  dis- 
poses of  the  case,  and  renders  unnecessary  the  considera- 
tion of  any  of  the  other  questions  which        record  makes 

Judgment  reversed. 


Thurman,  administrator,  vs.  Pettitt. 

Where  a  carpenter  built  a  store-house  under  a  contract  with  the  owner 
of  real  estate,  he  occupied  the  position  both  of  a  contractor  and  of 
a  mechanic y  and  in  either  capacity,  or  in  both,  he  had  a  right  to  a 
lien,  under  ^1979  of  the  C^de. 

(o.)  This  case  diflfers  from  56  Ga,,  68. 

November  2),  1883. 

Contractor.    Mechanic.     Liens.     Before    Judge    Fain. 
Dade  Superior  Court.     March  Term,  1883. 

Reported  in  the  decision. 

Graham  &  Graham,  for  plaintiff  in  error. 

W.  N.  Jacoway  ;  T.  J.  Lumpkin  ;  R.  J.  McCamy,  for  de- 
fendant. 
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Kennedit  n.  Lee. 


ff-Ai-x^  Justice. 

Tiaa  plaiDtiff,  who  is  a  carpenter,  built  a  store-house  for 

J*^*Viiidant'9  intestate,  ill  pursuance  of  a  coiiliMcl  entered 

'^to   between  them.    Within  thirty  days  after  tlio  coinple- 

"^^"^  of  his  work,  he  recorded  a  lien,  as  contractor,  upon  the 

P*"*3  *:iiise8  thus  improved.     This  snit  was  brought  to  recover 

^^  ^^^lanoe  due  for  the  work,  and  to  eiifuix-e  the  lien  thus 

r^*^<:^nled.     O:)  the  trial,  it  was  objected  that  the  plaintiff, 

7*^^  «3g  a  mechanic,  could  not  insist  upon  his  lien  as  a  con- 

*'**-^ilor.  but  this  objection  was  not  sustained  i>y  iho  court, 

**-^ judgment  was  given  setting  up  and  enforcinf;  tlio  lien  as 

^^'^^orded.     The  exception  to  this  ruling  makes  the  only 

^^«8tion  for  our  determination.    Tlio  plaiiitifT  sustained 

^*    the  contract  a  double  relation ;  he  was  not  only  a  ine- 

^anic,  but  H  contractor,  and  had,  in  both  or  eillier  one  of 

^■>ese  capacities,  a  good  right  to  t  lie  lien  set  up.  Code,  §1979, 

This  is  'Hstinguished  from  the  case  of  the  S^ivannah, 

^rifin  (£■  North  Alahami  R.  H.  Co-  vs.  Orant,  Alexander 

«fe(7o.,5C  Ga.,GS,hyihe  factthat,  at  the  completion  of  the 

^ork  in  that  instance,  no  law  existed  giving  contractors  a 

lien  upon  the  real  estate  improved  by  them.     Although  the 

declaration  was  for  a  contractor's  lien,  this  court  permitted 

them  to  amend  it,  and  show,  if  they  could,  that  the  contract 

Was  made  with  them  as  mechanics,  and  that  they  did  the 

work  in  thai  capacity. 

There  is  no  error  in  the  decision  of  the  court  below  on 
this  point. 
Judgment  affirmed. 


Kennedy  vs.  Lee. 

ilthongh  a  .viFs'a  money  may  have  paiil  for  land,  jet  if  the  deed  waa 
token  in  tin'  name  of  her  husband,  and  by  lier  direction  hu  return- 
ed the  land  for  taxation  as  his  own,  and  iE  he  bo  represented  it  to 
one  Iroin  whom  hu  Bought  credit,  bd<I  obtained  it  on  tlie  faith  of 

k  the  ptui>i:rty  l>eing  his,  the  creditor  liavinj;  no  notice  of  the  wife's 
'  ^t,  the  land  woaldbe  subject  for  the  debt,  notwithattiading  tttd 
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Kennedy  m.  Lee. 
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wife's  equity,  and  notwithstanding  that,  alter  the  credit  was  gives 
she  procureil  the  first  deed  to  be  canceled,  and  a  deed  to  be  mad 
to  her  by  tlie  vendor. 

(a.)  The  facts  in  the  case  warranted  the  charge. 

(&.)  If  one  of  two  innocent  i)erBons  enables  a  thira  party  to  chei 
the  other  innocent  person,  he  who  put  it  in  the  power  of  th 
wrong-doer  to  do  the  wrong  must  suffer,  rather  than  he  who  in  o 
woy  empowere<l  the  wrong-doer  or  contributed  to  the  injury. 

(c.)  Dealings  between  husband  and  wife  are  to  be  scanned  closely,  fl 
the  relation  of  the  parties  facilitates  the  commission  of  fraod,  whic 
is  always  private  and  subtle. 

October  2. 18S8. 

Husband  and  Wife.  Fraud.  Debtor  and  Creditoi 
Before  Judge  Clarke.  Terrell  Superior  Court.  MayTera 
1883. 


ul: 


Lee  obtained  judgment  on  a  note  made  by  Kennedy  t 
Stevens,  or  bearer,  and  levied  on  certain  property,  whicl 
was  claimed  by  Mrs.  Kennedy,  the  wife  of  defendant.  Oi 
the  trial,  the  evidence  showed  the  following  facts:  Ken 
nedy  bought  for  his  wife,  with  her  money,  a  lot  from  on( 
Morrow,  who  was  acting  as  agent  for  his  mother,  in  1875 
When  the  last  payment  was  made,  the  deed  was  made  bj 
Morrow  to  Kenned}',  without  mentioning  his  wife,  h 
1S7D  and  ISSO,  at  her  request,  Kennedy  returned  the  lan< 
for  tax  as  his  own.  This  wai?  done,  as  she  testified,  be 
cause  she  ^^  thought  it  would  look  better."  On  April  10 
1880,  Kennedy  gave  the  note  which  formed  the  basis  o 
the  judgment.  When  the  deed  to  Kennedy  was  delivere( 
to  him,  his  wife  was  dissatisfied,  and  they  wanted  it  coi 
rected;  but  the  vendor  lived  in  Florida,  and  it  could  no 
be  done  at  once.  The  deed  to  Kennedy  was  held,  and  no 
recorded  Tor  about  two  years,  and  was  tlien  delivered  uj 
and  a  deed  was  made  to  his  wife;  this  was  done  about  th 
time  the  judgment  was  rendered  (May,  1881),  but  it  wa 
dated  July  1 9,  ISSO.  Stevens,  to  whom  the  note  was  giver 
and  who  traded  it  to  the  plaintifi*,  testified  that  Kenned; 
Btated  that  the  title  to  the  property  was  in  him,  and  credi 
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'  -^^^  giren  on  the  faith  of  such  etatement.    This  was  denied 
"y  iiennedy. 

t'liejary  found  the  land  levied  on  subject,  and  certain 
P®**«.onalty,  which  had  been  levied  on,  not  eubject.  CUim- 
*'^*-  moved  for  a  new  trial,  because  the  verdict  was  con- 
^"*^>~7  to  law  and  evidence,  and  because  the  court  charged 
'*^    *=itated  in  the  decision. 

^X^he  motion  was  overruled,  and  claimant  excepted. 

Xj.  0.  HovL,  for  plaintiff  in  error. 

I'lCEfiTT  &  Parks  ;  J.  H.  QoiiRBT,  for  defendant. 

«  AcESON,  Chief  Justice. 

This  was  a  levy  on  property  as  the  husband's,  and  claim 
made  to  it  by  the  wife.  The  judge  charged  the  jury  that 
"if  Mrs.  Kennedy's  money  paid  for  the  land,  but  the  deed 
Was  made  lo  Mv.  Kennedy,  and  while  it  remained  so,  Ken- 
nedy gave  out  that  the  land  was  his ;  by  her  direction  re- 
turned it  for  taxes  as  his  own;  so  represented  it  to  SI  evens 
at  the  time  of  obtaining  tlie  credit  for  which  the  note  to 
Stevens  was  given:  find  Stevens  gave  him  that  credit  on 
tlie  faith  of  that  property  being  his,  wiliiout  notice  of  her 
tigh',  then  the  land  i»  subject,  notwithstanding  Mrs.  Ken- 
,  nedy  had  an  equitable  right  to  tlie  land',  and  notwithstand- 
ing siie  aflerwards  procured  the  first  deed  to  be  canceled- 
and  a  deed  tu  be  made  to  her  by  the  vendor." 

Ill  view  of  the  facts  disclosed  by  the  record,  we  see  no 
error  in  th?  diarge.  Tliose  facts  are  BufficienL  to  author- 
ize such  a  ciiirgc,  if  otherwise  the  law.  It  is  the  law,  if 
the  fiictri  authorize  it.  Tlie  principle  is  universal,  that  if 
ooeof  two  innocent  persons  enable  a  third  person  to  cheat 
the  olher  innocent  person,  he  who  put  it  in  the  power  of 
Uie  wrong  doer  to  do  the  wrong,  though  innocent  of 
iolention  to  tlo  wmn-  himself,  must  suffer,  rather  than  he 
lAo  Kceived  the  wrong,  without  directly  or  indirectly  em- 
xmtribating  to  it. 
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P.iniiel«'o  rs.  WilliKxns. 

It  is  another  principle  well  known  tx)  our  reports,  that 
dealings  between  husband  and  wife  are  to  be  scanned 
closely,  as  the  relation  facilitates  the  commission  of  that 
fraud  which  is  always  private  and  subtle.  The  case  at 
bar  presents  these  as  its  prominent  features.  Husband 
and  wife  in  the  possession  of  land — no  deed  on  record — 
first  deed  made  by  agent  or  vendor  to  husband — some  two 
years  after,  deed  to  wife — that  deed  antedated — by  direc- 
tion of  wife,  taxes  returned  by  husband  on  the  property 
as  his  own,  "  because  it  would  look  better" — property 
represented  as  his  own,  when  credit  was  given  him  by  tbe 
plaintiff;  and  that  credit  given  him  on  the  strength  of  thw 
representation,  and  before  any  deed  to  wife,  and  without 
any  notice  of  any  right,  legal  or  equitable,  in  the  wife,  to 
the  creditor.  These  features,  under  the  rulings  of  this 
court,  exhibit  a  countenance  with  whicli  plain  and  open 
dealing  does  not  fall  in  love,  and  not  t'^it  honest  front 
which  the  law  admires.  Certainly  the  wife  put  it  in  the 
power  of  hor  husband  to  get  credit  on  the  strength  of  this 
land,  and  to  cheat  this  creditor,  if  the  jury  believed  him; 
and  having  d:)no  so,  his  equity  is  superior  to  hers,  kept 
secret  and  hidden  from  him  and  the  world  at  the  time  he 
gave  the  credit. 

Urown  vs.  West  et  aU  70  Oa,^  201 ;  G8(?a.,  524;  60  /J., 
82 ;  5D  7i.,  69 ;  57  Ih.,  235 ;  56  /i.,  79 ;  61  76.,  171,  345 ; 
63  Ih.,  307. 

Judgment  affirmed. 


Parmelee  vs.  Williams. 

I.  Where  a  negotiable  draft,  with  a  security  thereon,  was  drawn,  and 
accepted  by  the  drawees,  who  held  a  mortgage  to  secure  advances, 
and  wiio  received  property  of  thedrawer  sufficient  to  pay  the  draft, 
after  negotiation,  the  acceptors  were  primarily  and  absolutely 
'bound  ther  jfor  to  the  holder ;  the  drawer  was  bound  to  pay  if  the 
acceptors  did  not,  and  his  security  was  equally  liable  with  him. 
As  to  the  holder,  the  acceptors  may  be  regarded  as  makers,  and 
the  drawer  as  a  first  indorser. 
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^-    VVtterQ  iadul^iice  wiui  granted  to  tb»  acceptors  ia  cODsideratian 
of   "the  payment  of  feight«en  per  feat  iutemst,  aiid  the  acceptors 
b^tcaiue  insolvent,  the  security  Was  thereby  released. 
(<*->     Ltwuutdbe  Jmiuatcrial  ii  the  agreement  to  pay  eighteen  per  cent 
UX threat  were  illegal  OBil  void,  amt  if  the  holder  were  not  bound  by 
't.h^  same,  but  mi.t^bt,  Votgritbetanding,  have  proceeded  to  enforce 
t-^cpaymCDtoi  liiiTilruf^  the  iudulgcnoi^  being  in  fact  granted. 
'"-  y     If  tbe  drawer  liad  placed  iu  the  liands  qf  tlie  ncceptore  cotton  of 
KVk.ueh  gre.itnr  value  than  the  amount  of  ths  draft,  they  vere  not 
^Lomnmodation  acceptors. 
^      In  civil  ca^cs  founded  on  unconditional  contrai^ts  in  writJDg,  a 
voart  will  render  judgment  without  a  jur}',  where  no  issuable  de> 
^encc  is  filed  under  oaih  or  affirmation.    If  there  be  a  single  issu- 
.   alble  defence  fifed  onder  oath,  judgment  by  defnult  cannot  be  ren- 
dered ;  and  other  pleas  are  not  required  to  be  sworn  to,  except 
<iilalory  pleas  and  the  plea  of  no»  eit  factum.  , 

Siplcmbcr  IS.  UBS. 

Promissory  Notes.  Drafts.  Acceptance.  Indorser. 
Security.  Before  Judge  Bower.  Baker  Superior  Court, 
May  Term,  1883. 

Rsport*;^  w  the  decision. 

R,  HoBB.s ;  SiiiTU  »S:  Vasos,  for  plaintiff  in  error. 

A.  L.  Hawks;  Josbs  &  Walters,  for  defendant. 


Blajudpoed,  Justice. 

The  defendant  in  error  brought  her  action  against  Wil- 
liam H.  Whitehead,  R3  drawer  and  indorser,  and  Charles 
[.  Parmelee,  security,  upon  the  following  paper : 

"Albany,  Ga.,  January  13, 1880. 
"On  the  15tli  ilay  of  October  next,  pay  to  myself  or  order,  six  bun- 
dled dollars  for  supplies  furnished  mo  to  make  my  crop.     This  to  be 
midvanceuudcE  mymortgagetoyou,  midertbelStbUay  of  Januaryi 
BOj  homesiead  and  other  eicemplioiis  and  protest  waived.    Interest 

^percent,  iroia  —  dayof 187— 

(Signed'  William  H.  WniTinEAD, 

n&  Bscox,  I     C.  H.  Parmklhb,  Security." 

ITS,  Warehonse  and        i  Endorse*!. 

fCpmmissloiiSIerchante.         \  "W.  H.  Wiiitbhead." 

ly,  Georgi;  J   "Accepted,  Welcu  &Ba.co»." 
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Charles  H.  Parmeleo  filed  several  pleas :   First,  general  J 
issue;  and  a  special  plea  that  he  was  security  on  the  draft, 
and  that  the  draft  was  secured  by  a  mortgage  made  by 
Whitehead  to  Welch  &  Bacon,  on  his  crops  of  cotton  and 
corn  grown  on  his  plantation  in  Baker  county,  in  the  year 
18S0;  and  the  crops  were  first  to  be  applied  to  the  payment 
of  the  draft;  that  the  crop  of  cotton  was  delivered  to  Welch 
&  Bacon,  to  pay  the  draft  by  Whitehead,  to  the  number  of 
50  bales  of  cotton,  equal  in  value  to  $1,50D ;  that,  although 
the  plaintiff  was  the  holder  of  said  draft  before  matunty, 
she  did  not  present  the  same  to  Welch  &  Bacon  or  White- 
head or  to  defendant,  but  at  the  instance  of  Edwin  L 
Wight,  their  general  managerand  agent,  and  in  consider- 
ation of  a  sum  in  interest  at  the  rate  of  one  and  one-half 
per  cent  per  month  to  be  paid  to  her  by  Welch  &  Bacon, 
to  grant  indulgence  to  them  beyond  the  maturity  of  the 
draft ;  and  without  the  knowledge  and  consent  of  him,  said 
Parmelee,  the  indulgence  was  given  by  her  to  Welch  & 
Bacon  for  the  consideration  of  18  per  cent  per  annum,  from 
the  15th   of  October,  1880,  to  22d  of  December.  1880; 
that  she  did  not  present  the  draft  for  payment  or  ask  any 
one  to  pay  it  to  her,  which  would  have  been  done  if  the 
s:r.nG  had  been  presented  at  maturity,  and  by  reason  of  the 
non-nresentation  and  of  the  extension  of  time  given  to 
Welch  &  Bacon,  defendant  has  been  damaged  to  the  ex- 
tent of  the  amount  of  the  draft.     And  defendant  further 
pleads  that  he  ought  not  to  be  held  bound  because  of  the 
lacucs  of  the  plaintiff,  who  held  the  draft,  at  and  since 
the  maturity  thereof;  that  the  draft  was  secured  by  the 
mortgage   aforesaid ;  that  the  same,  covered   more  than 
enough  i)roperty  to  i^wy  the  draft;  that  if  the  draft  had 
been  presented,  it  would  have  been  paid,  and  if  he  had 
had  notice  of  the  non-payment  of  the  same,  he  could  have 
forced  Welch  ct  Bacon  to  foreclose  their  mortgage  and  pay 
the  draft ;  that  Welch  &  Bacon,  confederating  with  plaintiff, 
kept  the  fact  of  non-payment  hid  from  defendant,  and  used 
the  cotton  carried  to  tnem  by  Wliitehead  for  other  pur- 
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J>osee.  and  have  become  entirely  insoIve:4t  and  unable  to 
piiy  the  draft ;  wliicb  pleas  were  duly  verified  by  the  oath 
ol'  defendant.* 

3.  .    These  pleas  being  demurred  to  generally,  the  court 

^'^st  ained  the  demurrer  and  dismissed  the  game,  except  the 

plesi».ofthe  general  issue.     And  the  question  is,  are  the 

^I><^<?ial  pleas,  taken  together,  a  good  del'ence  to  the  plain- 

'■■'^l^s  action  i    The  defendant  in  error  insists  here  that  the 

^'^*^^ptnrBof  this  draft  or  bill  of  exchange  are  securities  for 

*  la-itehead,  the  drawer  and  indorser,  and  Parmelee,  his 

^^*^  «irily,  and  therefore  any  indulgence,  whether  upon  con- 

'*^ oration  or  not,  granted  by  plnintilT  to  the  acceptors,  who- 

^*e  mere  sccnrities,  as  she  states,  constituted  no  legal 

T'*''^UDd  of  complaint  on  the  part  of  dei'ondant,  Parmelee, 

*-^  pluntitr  in  error. 

^Vhile  the  drawer  or  signer  of  a  bill  of  exchange,  such  as 
*-is,  may  be  under  an  obligation  to  pay  it,  it  ia  only  an 
Vjligaiion  to  pny  if  Welch  &  Bacon,  the  drawees,  whom 
^^^onlers  to  pay  the  money,  fail  to  pay  it  When  Welch 
"^  Bacon  accepted  this  draft  or  hill,  they  were  at  once 
^tiller  an  absolute  obligation  to  pay  the  bill,  according  to 
*t8  tenor,  to  any  one  who  might  come  by  it  hoiiaju/e  and 
iu  a  due  course  of  trade,  but  the  drawer,  Wliiiehead,  and 
I'armelee,  his  securily,  became  bound  to  pay  it  if  the  ac- 
ceptors did  not;  and  as  to  the  holder  of  this  bill,  Welch  & 
Biicon,  the  acceptors,  are  to  be  regarded  as  the  makers, 
and  Whitehead,  the  drawer,  as  the  first  indorser.  The 
respective  duties  and  obligations  of  these  parties  stand 
thus'  The  acceptors  are  bound  absolutely  to  pay  the  bill; 
the  drawer  is  bound  to  pay  it  if  the  acceptors  do  not,  and 
Fmndee,  being  the  security  of  Whitehead,  is  equally 
boand  vith  him.  1  Paraoris  on  Notet  and  Bills,  section 
9,page64;  69  Ga.,  840,  776;  Code,  g§2773,  2151.    It  is 

*4ilatlh»fl«BappnroMNoatt<rriyla  (hmoord.tnil  illh-dotcUaniOId»]t 
lh)(*^^l**(**M>(nthlBiIufaregoliigpbiisra  tni*,"  daiod  Ap>]13n.  1>81.    0|.po. 
'  tMooasf  ItoplMi  bHi  •bOtoi  the  muglo.  ol  "■maudmuul  awain  lo  Hay  10, 

M*)*  •^MA.*'S.Bobla,d«IOudaDla'auotuer."   (B«p.) 
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seen  that  Welch '&  Bacon,  the  acceptors,  are  not  securities 
for  Whitehead,  the  drawer,  or  Parmelee,  his  security, 
but  stand  as  the  makers,  and  are  primarily  liable  on  this 
bill. 

2.  The  next  inquiry  is  as  to  the  effect  of  the  indulgence 
gianted  by  the  holder  of  this  bill,  as  set  forth  in  the  de- 
fendant's pleas  (and  waiving  for  the  present  the  question 
whether  the  failure  of  the  holder  to  demand  payment  of 
this  bill  at  maturity,  but  waiting  until  the  acceptors  had 
failed  and  become  insolvent,  does  not  of  itself  discharge 
the  drawer  and  his  security.)     It  is  alleged  in  defendant's 
pleas  that  lime  was  given  the  acceptors  from  15th  October, 
18S0,  to  22d  Deceml)er,  1880,  by  the  holder,  in  considera- 
tion that  the  acceptors  would  pay  the  holder  interest  at 
the  rate  of  18  per  centum  jyer  annum  upon  the  amount  oi 
this  bill.     Defendant  in  eiTor  contends  that  the  agreement 
to  pay  18  per  centum  per  annum  being  illegal,  and  con- 
trary to  our  usury  laws  of  force  atthat  time,  was  Yoi<ij  and 
the  holder  was  not  bound  by  the  same,  but  might,  notw^ith- 
standing  this  agreement,  have  proceeded  to  enforce  pay- 
ment of  this  draft ;  but  the  indulgence  to  tlie  acceptors 
was  granted  on  this  agreement,  and  the  same  was  fully 
executed  by  her,  and  the  plea  shows  that  the  drawers  had 
sufiicient  funds  in  the  hands  of  the  acceptors  at  that  time 
to  pay  this  draft,  and  that,  by  reason  of  tliis  indulgence  on 
tlie  part  of  the  liolder,  the  acceptors  failed  and  became  in- 
solvent ;  that  if  no  sucli  indulgence  had  been  granted,  the 
bill  would  liave  been  paid  at  mjiturity,  and  that  the  drawer 
and  his  security  are  hurt  by  this  act  of  tlie  holder.     Code, 
§2154 :  ''  Any  act  of  the  creditor  which  injures  the  security, 
or  increases  his  risk,  or  exposes  him  to  greater  liability, 
will  discharge  him  ;  a  mere  failure  of  the  creditor  to  sue 
as  soon  as  tlie  law  allows,  or  negligence  to  prosecute  with 
vigor  his  legal  remedies,  unless  for  a  consideration,  will 
not  release  the  surety."     In  the  case  of  SfalUngs  vs.  John- 
son. 27  Ga.,  561,  this  court  held  that  a  contract  between 
the  holder  of  a  note  and  the  maker,  similar  to  the  contract 
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set  forth  in  defendant's  plena,  was  binding,  and  indulgence 
granted  by  tlie  holder  to  the  maker  npon  such  an  agree- 
laent^operated  to  discharge  the  indorser.  Thisdec-imon  is 
on  tlie  point,  and  m^e  by  a  full  bench,  and  this  court  ad- 
heres thereto. 

Xt  was  further  insisted  by  the  defendant  in  error  that 
Welch.  &  Bacon  were  accommodation  acceptors,  but  the 
plea,  avers  tliat  the  drawer  had  placed  in  their  hands, 
to  meet  this  draft,  cotton  of  the  value  of  fifteen  hundred 
dollars.  They  were  not  accommodation  acceptors,  if  the 
allegations  in  the  pleas  be  true,  but  were  liable  as  accept- 
ors -who  had  funds  in  their  bands  belonging  to  the  dniwer, 
and  -were  primarily  liable  on  this  draft. 

It  is  further  insisted  that  the  court  should  have  dismissed 
one  of  defendant's  pleas,  because  the  same  was  not  veri- 
fied by  the  oath  of  the  defendant.  While  it  was  true  as 
tasome  of  the  pleas,  the  plea  of  the  general  issue  had 
been  so  yerified.  This  position  U  equally  untenable.  The 
constitution  of  this  state  declares:  "The  court  shall 
tender  judgment,  without  the  verdict  of  a  juryjin  all  civil 
cases  founded  on  unconditional  contracts  in  writing,  wliere 
sn  issiinble  defence  is  not  filed  under  oath  or  afiirmation.'' 
Code,  gg5l.15,  3448.  There  was  an  issuable  defence  file<l 
HDuer  oath  in  tliis  case,  the  general  issue,  which  is  such  de- 
i^nce.  The  court  could  not  in  such  a  case  render  jndg- 
"^^/^t,  and  there  was  no  authority  nnthorizing  him  to 
™'lco  other  pleas  of  defendant,  although  not  sworn  to. 
*he  only  pleas  that  must  be  sworn  to  .ire  dilatory  pleas, 
■•*«■  7a<7n  esi  factum..  The  law  requires  iio:ic  other  to  be 
to,  yel  there  must  be  an  issuable  defense  filed  nn- 
'^fh,  or  the  court  will  render  judgment.  Only  one 
J,  UUired  to  be  sworn  to.  This  court  is  of  the  opinion 
ft,  *  court  below  erred  in  striking  defendant's  picas 
. *f»y  reason,  and  the  judgment  is  reversed  for  these 

*^*  **  e  men  t  reversed. 
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Cook  vs.  The  Western  and  Atlantic  Railroad. 

[jACKflOH,  Chief  Jostlce,  being  diiqiiallfied,  did  not  preaide  lu  this  om*.] 


1.  When  this  case  was  before  the  Supreme  Court  before,  it  was  held 
that  tlio  grant  of  a  non-suit  was  error,  and  that  the  case  should  be 
submitted  to  the  jury.  This  point  is  ra  adjudiccUa,  and  the  jury 
having  found  for  the  plaintiff,  a  new  trial  will  not  be  granted  on 
that  ground.* 

2.  An  employe  of  a  railroad  company  may  by  coxitract  waive  his  right 
to  sue  for  injuries  not  arising  from  criminal  negligence  on  the  part 
of  the  company,  or  its  other  employes ;  but  any  negligence,  either 
of  omission  or  commission,  on  the  part  of  other  employes  of  the 
road,  in  connection  with  their  business,  from  which  serious  injury 
results,  constitutes  criminal  negligence,  and  a  contract  waiving 
the  right  to  sue  for  injuries  resulting  therefrom  is  contrary  to  pub- 
lic policy,  and  void. 

(a.)  The  discretion  of  the  presiding;  judge  in  granting  a  first  new 
trial  had  been  exhausted  in  th<»  case,  and  the  grant  o!  another 
was  error. 
November  80, 18M. 

Railroads.    Damages.    Negligence.    Before  Judge  Fain- 
Whitfield  Superior  Court.    April  Term,  1883. 

Reported  in  the  decision. 

W.  K.  MooRE,  for  plaintiff  in  error, 

R.  J.  McCamy,  for  defendant. 

Rlandford,  Justice. 

The  plaintiff  brought  her  action  against  defendant  for 
the  homicide  of  her  husband  from  the  running  of  its  cars, 
by  reason  of  the  negligence  of  its  servants  and  agents.  A 
verdict  having  been  rendered  for  plaintiff,  defendant 
moved  for  a  new  trial  upon  several  grounds ;  the  court 
below  granted  the  new  trial,  and  plaintiff  excepted,  and 
assigns  as  error  the  granting  of  said  new  trial ;  and  the 
matter  is  thus  brought  before  this  court  for  review. 

*See  Cook  i«.  W.  <&  A.  R.  R .  69  Ga.,  619. 
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1.  In  looking  al  the  facts  set  forth  in  the  record,  it  is 
not  apparent  that  this  accident,  which  caused  the  death 
of  plaintiff's  husband,  was  by  the  fault  or  negligence  al' 
deceased,  or  the  negligence  and  carelessness  of  defendant's 
servants  or  agents,  but- it  appears  to  have  been  one  of  those 
unavoidable  accidents  which  sometimes  occur  in  human 
affairs,  when  neither  party  was  at  fault;  but  as  this  case 
■was  before  this  court  at  September  term,  1882,  upon  a 
non  suit  granted  by  the  court  below,  upon  precisely  the 
same  state  of  facts  as  are  dow  presented  in  this  record, 
and  as  this  court  then  held  that  the  non-suit  was  improp- 
erly granted,  and  that  the  facts  were  sufficient  to  carry  the 
case  to  the  jury,  and  it  was  a  question  alone  for  the  jury 
to  determine  whether  the  injury  occurred  by  the  fault  of 
plaintiff's  husband  or  by  the  negligence  of  defendant  and 
its  agents  or  eervauts,    this   question  in  this  case  is  ms 
adjudicata,  and  we  are  not  at  liberty  to  say,  under  the 
facts,  that  plaintiff  could  not  recover. 

2.  The  defendant  insists  that  plaintiff  cannot  recover,  by 
rea^ion  of  a  certain  contract  made  by  plaintiff  and  her  hus- 
band with  defendant,  by  which  it  was  agreed 

"That  tho  said  John  II.  Cook,  in  coimiileration  thnt  the  WcBtern 
ft  Atlantic  RaiIroa<l  Company  will  liiru  and  p.iy  him  (defendant' a 
hnsboad)  the  wages  stipulated,  which  is  more  than  ho  can  get  elae- 
whcrc,  will  take  upon  Jiimaoll  all  risk  connected  with,  and  incident 
to,  hiB  position  on  the  road,  and  will  in  no  cnso  hi.ld  th-i  company 
liable  lor  any  injury  or  damage  he  may  sustain  while  bo  employed, 
in  his  person  or  otherwise,  by  whnt  are  called  accidiints  or  coUiBiona 
on  trains  or  road,  or  which  may  result  from  negligence,  careleBBnesa 
or  misconduct  of  himself  or  any  othur  employ^  or  person  connerled 
with  said  road,  or  in  the  service  of  said  company,  or  from  any  other 

This  contract  was  signed  by  the  plaintiff  and  her  hus- 
taod.  It  W88  decided  by  this  court,  at  the  July  term, 
1878,  in  the  case  of  Western  <i'  Attaniia  Jiailroad  Compa- 
ny vs.  Siakop,  60  Oa.,  465,  "that  a  contract,  so  far  aH  it 
does  not  waive  any  criminal  neglect  of  the  company  or 
Si  principal  officers,  is  a  legal  contract,  and  binding  on 
A*  •mploy^;"  and  this  ruling  was  had  upon  a  contract 
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similar  to  the  one  in  this  case.    The  same  principle  wj 
ruled  at  the  July  term,  1874,  of  this  court,  in  the  case 
Western  <&  Atlantic  Railroad  Company  vs.  Mary  Strong^^ 
52  Ga.,  461. 

In  1876,  the  legislature  thought  proper  to  enact  an( 
made  it  penal  for  any  person  employed  in  any  capacity  by" 
any  railroad  company  doing  business  in  this  state,  who 
should  be  guilty  of  negligence,  either  by  omission  of  duty 
or  by  any  act  of  commission  in  relation  to  the  matter  en- 
trusted to  him,  about  which  he  is  employed,  etc.,  by  which 
any  person  is  injured,  etc.,  such  person  shall  be  guilty  of 
the  offence  of  criminal  negligence,  and  shall  be  punished, 
etc.     Code,  §4586  (b). 

The  contract  in  this  case,  above  se^  forth,  does,  in  direct 
terms,  waive  and  release  the  defendant  from  all  liability 
for  any  injury  or  damage,  which  plaintiff's  husband  may 
sustain,  '•which  may  result  from  the  carelessness,  negligence 
or  misconduct  of  himself  or  any  other  person  or  employ^, 
connected  with  the  road,  or  in  the  service  of  said  company, 
or  from  any  other  cause,"  although  such  neglect,  careless- 
ness or  misconduct  of  defendant's  servants  or  agents  is  made 
a  crime,  and  punishable  by  the  terms  of  the  act  of  1876,  as 
above  cited.  Such  a  contract  is  void,  as  was  decided  by  this 
court  in  the  case  cited  in  60  G^a.,  465.  No  stipulation  to 
waive  any  criminal  neglect  of  the  company  is  valid.  The 
same  is  contrary  to  public  policy,  as  declared  by  the  statute. 
Every  neglect  which  causes  serious  injury  to  any  person 
by  an  agent,  servant  or  employ^  of  a  railroad  company  in 
this  state  is  a  crime  by  the  laws  of  this  state.  And  no  re- 
lease or  waiver,  by  any  employ^,  or  other  person,  of  a  rail- 
road company,  on  account  of  such  neglect  of  its  servants 
or  agents,  is  binding  upon  the  party  making  the  same,  but 
it  is  utterly  null  and  void  since  the  passage  of  the  act  of  1876. 

A  new  trial  having  been  granted  prior  to  the  last  grant  of 
a  new  trial  in  this  case,  the  discretion  of  the  court  below 
to  make  this  last  grant  of  a  new  trial  had  been  exhausted,  on 
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that    ground.     The  judgment  of  the  court  below  granting 
*  new  trial  in  this  case  is  reversed. 
Judgment  reversed. 


Sterlihs,  administrator,  V8.  Sihb. 

•  -A.  cliose  in  possession  is  wliere  a  person  has  not  only  ttio  right  to 
^njoy,  Imtnlao  tlia  actual  enjoyment  of  the  thing;  achoae  ia  actio  j 
■■ncludes  nil  rights  to  personal  property  not  in  possession,  which 
■*»ay  be  enforced  by  action, — demands  arising  out  of  torts  as  well 

^s  contracts.    It  is  somethnes  osed  as  the  right  of  bringing  on  nc- 
*ion. 

*  lixe  right  of  an  heir  to  have  her  interest  la  the  estat«  of  her  de- 
ceased ancestor,  in  the  liands  of  his  administrator,  is  a  chose  in 
BctioD,  and  not  a  chose  in  possession;  and  wliere  such  right  was  in 
Utc  wife  prior  to  1SQ6,  it  her  husband  died  before  reducing  it  to 
possession,  the  right  survived  to  the  wife. 

'**■-)  Th(.T«fore,  where  prior  to  ISGG  an  intestate  died,  leaving  amor- 
'led  daughter  na  ono  of  liis  heirs,  and  dower  was  assi;;ned  to  liis 
widow,  the  reversion  of  the  land  set  apart  to  her  w.is  in  the  estate, 
sml  after  the  widow  died,  and  the  land  was  sold  by  the  adminis- 
trator and  converted  into  money,  the  rijj'Iit  to  have  this  money  was 
t  chose  in  action;  and  the  husband  of  the  married  dang]  iter  having 
fiileil  to  rednce  it  to  possession  before  his  death,  the  right  sur- 
vived to  her  to  the  ejcclosion  of  hid  creditors  or  huira-at-law. 

(J.j  It  made  nodifforencethat  the  wife's  interest  in  herdeceased  an- 
cestor's estate  was  in  land.  The  act  of  IZ'^O  places  realty  and 
7/ETSTina^t7  upon  the  same  footing,  as  to  the  marital  rights  ot  the 
hu*band ,  nnd  as  to  the  distribution  of  the  estates  of  intestates, 

'f.)  This  tase  differs  froin  those  in  29  Oa.,  68;  62  Id.,  321 ;  46  Id., 
503;  SI  /d.,40. 

Kovembcr  e.  ISSS. 

Husband  and  Wife.  Survivorship.  Administratora  and 
Executors.  Title.  Choses  in  Action.  Before  Judge  Hab- 
UB.    Troup  Superior  Court.     April  Term,  1883. 

Reported  in  the  decision. 

.  H.  Cox,  for  plaintiff  in  error. 

^Jlt.  JjOMhKJ,  for  defendant. 
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the  same  to  possession,  and  if  he  fails  to  do  so  during  the 
coverture,  the  right  survives  to  the  wife;  if  she  survives  her 
husband,  she  is  entitled  to  them,  and  not  the  representative 
of  the  husband.  2  Bl.  Com.,  351.  This  is  the  rule  at 
law.  Clancy  Hus.  and  Wife,  109.  Chief  Justice  Marshall, 
in  Gallego  vs.  Gallego's  Exrs.,  2  Brock.,  287,  says  :  *'The 
property  does  not  become  the  husband's,  nor  is  it  subject 
to  the  liabilities  which  attach  to  that  which  is  his  until  it 
shall  be  reduced  to  possession.  Till  then  his  creditors 
have  no  claim  to  it."  The  case  in  3  Ga.  fully  sustains  the 
judgment  of  the  court  below.  It  can  make  no  difference 
that  the  wife's  interest  in  her  deceased  father's  estate  may 
consist  in  lands,  real  or  personal  property.  The  act  of 
1789  places  real  upon  the  same  footing  as  personal  prop- 
erty, as  to  the  marital  rights  of  the  husband,  and  as  to  the 
distribution  cf  intestates'  estates.     Prince's  Digest,  226. 

It  is  insisted  that  the  case  of  Prescott  <&  Pace  vs.  Janes 
cfc  Peavf/^  29l  Ga.^  58,  conflicts  with  the  case  of  Sayre  vs. 
FlouDwy^  3  Kelly^  above  referred  to.  It  will  be  seen  that 
the  case  in  29  Ga.  was  an  action  of  ejectment  brought 
by  the  surviving  husband  to  recover  a  wild  lot  of  land  to 
which  the  wife  had  full  title  during  her  life.  The  court,  in 
this  case,  held  that  tlie  title  to  this  land  passed  to  the  hus- 
band, under  the  act  of  1789,  and  he  was  entitled  to  the 
same.  The  wife  acquired  title  as  heir-at-law  of  a  former 
husband,  deceased,  who  had  died,  leaving  her  alone  as  his 
heir-at-law;  it  was,  in  law,  in  her  possession,  and  conse- 
quently passed  to  the  second  husband,  upon  his  marriage, 
as  fully  as  it  was  in  the  wife  before  marriage; it  did  not 
consist  of  an  undistributed  estate,  as  in  the  case  at  bar. 
So  this  case  is  not  in  conflict  with  the  case  in  3  Kelly. 
And  in  the  case  of  Hooper  vs.  Howell^  52  Ga..,  321,  the 
wife  claimed  certain  lands  as  having  survived  to  her  upon 
the  death  of  her  husband,  and  it  appeared  that  tho  lands 
of  the  claimant's  father  had  been  divided,  under  his  will, 
between  his  children,  claimant  being  one  before  her  mar- 
riage.   It  was  held  by  the  court  that,  as  the  land  was  wild 
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land,  the  hnsband  had  reduced  it  to  possession,  so  far  aa 
tite  same  was  capable  of  being  done ;  that  the  same 
■vested  io  the  husband,  and  descended  to  his  heirs-at-law, 
and  that  the  wife  did  not  take  by  survivorship.  It  is 
quite  manifest  that  the  decision  last  quoted  in  nowise 
affects  the  present  case.  And  so  of  the  cases  of  Shipp  vn. 
Win^fieldi  46  Oa.,  593;  Rogers  va.  Cuniiingham,  51  75., 
40 

We  are  quite  clear  that  the  marital  rights  of  Sims,  the 
husband,  never  attached  to  the  property  sued  for  in  this 
case,  so  as  to  prevent  the  same  from  passing  to  Mrs.  Sims, 
the  widow,  by  survivorship ;  and  no  judgment  obtained 
against  Sims  in  his  lifetime  has  a  lien  upon  this  property 
in  the  hands  of  the  administrator  of  Mrs.  Sims's  father  for 
distribution  among  his  heirs;  that  she  will  take  her  one- 
eighth  interest,  free  from  any  debts  or  liens  against  her 
deceased  husband ;  that  tliis  is  her  property,  and  does 
not  go  to  the  representative  of  her  deceased  husband ;  and 
that  this  14  80  because,  it  being  a  chose  in  action  and  not 
a  chose  in  possession,  and  never  having  been  reduced  into 
possession  by  the  husband,  while  in  life,  it  passes  to,  and 
becomes  the  property  of,  the  wife  by  survivorship. 
Judgment  affirmed. 


McDonald  vs.  The  State  uf  Georgia. 

1.  Aa  n  genpral  rule,  when  the  court  has  admitted  illegal  evidence 
which  i.i  aubaequeatly  ruled  out,  this  eubsequent  action  of  the 
wmrt  will  cure  the  error ;  but  this  rule  is  subject  to  the  exception 
tlint,  wlierethe  illegal  evidence,  wronglully  admitted,  upon  the 
(acta  of  the  given  case,  may  have  worked  such  horm  or  injury  to 
the  accused  as  to  render  it  probable  that  itB  subsequent  withdrawal 
did  not  heal  the  wounds  bo  inflicted,  a  new  trial  will  be  granted. 
The  fact.iof  this  case  are  such  as  to  render  it  probable  tliat  the 
error  oi  tlie  court  in  admitting  the  illegal  testimony  was  not  cured 

ibseqaeut  withdrawal  thereof. 
.  J.,C0DcurrinK-    Jackson.  C.  J.,  dissenting. 
AffliUvits  OBed  on  the  hearing  of  a  motion  for  new  trial  must  ba 

mtfaentJcated  and  brought  to  this  court.    A.  mere  oid«i 
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tha^  all  affidavits  so  used  be  filed  in  the  clerk's  office,  and  the  a] 
pearance  in  the  record  of  what  purport  to  be  copies  of  the  affidavits^  ^ 
with  the  entries  of  filing  thereon,  is  not  sufficient;  and  a  groonc 
of  the  motion  dependent  on  them  will  not  be  considered. 

February  9,  1881. 

« 

Criminal  I^aw.  Confessions.  Evidence.  Practice  in 
Superior  Court.  Practice  in  Supreme  Court.  Before  Judge 
Pate.    Dooly  Superior  Court.    March  Term,  1883. 

Perry  G.  McDonald  was  indicted  for  assault  and  battery, 
alleged  to  have  been  committed  on  Stephen  Woodward. 
The  fact  that  he  caught  Woodward  by  the  beard,  pulled 
him  out  of  a  buggy,  and  committed  a  battery  upon  him, 
was  scarcely  contested,  but  it  was  insisted  by  the  defend- 
ant that  Woodward  grossly  and  repeatedly  insulted  him, 
and  gave  him  such  provocation  as  to  justify  the  battery. 
The  defendant  was  about  twenty -five  years  of  age,  while 
Woodward  was  about  seventy-six.  The  jury  found  the 
defendant  guilty.  He  moved  for  a  new  trial  on  various 
grounds,  the  only  material  one  of  which  is  stated  in  the 
opinions  of  the  justices.  The  motion  was  overruled,  and 
defendant  excepted. 

One  ground  of  the  motion  for  new  trial  was  newly  dis- 
covered evidence.  In  support  of  this  ground,  several  aiB- 
davits  appear  in  the  record  marked  filed  in  office.  Tliere 
also  appears  in  the  recorci  an  order  that  the  affidavits,  to 
be  used  on  the  motion  for  new  trial,  should  be  submitted 
to  counsel  for  the  other  side  at  least  ten  davs  before  the 
hearing,  and  should  be  filed  in  the  clerk's  office  before  the 
hearing.  When  the  case  was  called  in  the  Supreme  Court^ 
a  motion  was  made  to  dismiss  the  writ  of  error,  under  the 
ruling  in  Wa?'nock  vs»  Kilpatrick^  administrator^  70  <?«., 
730.  The  court  refused  to  dismiss  the  case,  but  declined 
to  consider  the  ground  to  which  these  affidavits  applied. 

G.  W.  BusBEE ;  GusTiN  &  Hall,  for  plaintiff  in  error. 


SEPTEMBER  TERM,  1888. 


WcDonild  M.  Tbe  St 


O  .  C.  Surra,  solicitor  general ;  Harrison  &  Feeples,  for 
the<    Etate. 

Blajidpord,  Justice. 

Tie  plaintiff  in  error  was  indicted  for  an  assanlt  and 
battery.  The  state,  on  the  trial,  offered  to  prove  tliat  a  few 
'lays  after  the  battery,  accused  said  he  wished  be  had 
^'"'^len  every  bone  in  prosecutor,  on  account  of  the  manner 
*i»^  "Vhich  he  had  been  treated  afterwards  by  prosecutor. 
*^«*i3  testimony  was  objected  to  by  the  accused  as  illegal. 
~  *».«  objection  was  overruled  by  the  court,  and   the  evi- 


^iiee  was  allowed  to  go  to  the  jury.  Subsequently  the 
^^Xirt  withdrew  the  evidence  from  the  jury,  upon  motion 
*  defendant's  counsel.  The  general  rule  is  that,  when  the 
'^urthaB  admitted  illegal  evidence  to  tbe  jury,  which  is 
^bsequently  ruled  out,  this  subsequent  action  of  the 
'^^urt  will  cure  the  error  in  tbe  admission  of  the  illegal 
^"vidence  ;  but  this  rule  is  subject  to  this  exception :  where 
tie  illegal  evidence,  wrongfully  admitted,  upon  the  facts 
^f  the  given  case,  may  have  w.orked  such  harm  or  injury  to 
the  accused  as  to  render  it  probable  that  the  subsequent 
withdrawal  of  such  evidence  from  the  jury  did  not  heal 
the  wounds  so  inflicted,  then  a  new  trial  will  bo  granted. 
This  court,  in  Mall  vs.  State,  65  Ga.,  36,  intended  to  go 
to  this  extent  only,  although  the  language  employed  by 

I th«  lamented  judge  in  that  case  is  susceptible  of  a  con- 
struction tiiat  would  carry  that  case  much  further. 
By  applying  the  minor  rule  thus  laid  down  to  the  case 
now  before  us,  we  think  it  is  probable  that  the  error  of 
the  court,  ii  admitting  the  illegal  testimony  complained  of, 
caused  such  injury  to  plaintiff  in  error  as  the  subsequent 
withdrawal  of  the  same  did  not  cure,  and  for  this  we  re- 
jferse  the  judgment,  and  grant  a  new  trial. 
I    Judgment  reversed. 
|Hall,  Justice,  concurring. 
^I  concur  in  the  judgment  of  reversal  in  tliis  case,  not 
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only  for  the  reasons  given  by  my  colleague,  but  because  1 
do  not  understand  that  it  is  one  of  the  privileges  of  age 
to  use,  without  provocation,  opprobrious  language  to  and 
of,  and  in  the  presence  of  another,  which  tends  to  a  breach 
of  the  public  p^ce,  without  legal  responsibility  for  so 
doing.  Code,  §4372.  On  the  trial  of  an  indictment  for 
assault  and  battery,  the  defendant  may  give  in  evidence 
opprobrious  words  and  abusive  language  used  by  the  pros- 
ecutor or  person  beaten,  which  .may  or  may  not  amount 
to  a  jus:ification,  according  to  the  nature  and  extent  of  the 
battery,  all  of  which  is  to  be  determined  by  the  jury. 
Code,  §4694. 

In  this  case,  opprobrious  and  insulting  words  seem  to 
have  been  used  by  the  prosecutor  to  the  defendant,  and 
notwithstanding  his  remonstrance  and  request  that  it  be 
not  persisted  in,  they  were  several  times  repeated,  and,  as 
it  might  be  reasonably  inferred,  with  the  purpose  of  draw- 
ing him  into  a  difficulty.  It  seems  to  me  that  the  only 
question  about  which  there  could  be  any  dispute  was, 
whether  the  battery  was  so  excessive  as  to  degenerate  into 
aggression,  and  to  show  that  the  alleged  provocation  was 
seized  upon  as  a  pretext  by  the  defendant  to  gratify  a  re- 
vengeful feeling,  and  afford  him  an  opportunity  of  inflicting 
upon  his  opponent  unwarranted  injury.  Upon  this  ques- 
tion the  testimony  was  pretty  evenly  balanced,  if  its  weight 
was  not  in  favor  of  the  cfefendant's  version  of  the  affair. 
This  was  a  question  exclusively  for  the  determination  of 
the  jury,  and  if  it  had  been  submitted  to  them  upon  the 
testimony  alone,  which  was  legally  and  properly  before 
them,  and  the  presiding  judge  had  been  satisfied  to  let 
their  liiuling  stand,  I  would  not  interpose  to  arrest  or  mod- 
ify it.  But  such  was  not  the  case  on  this  trial;  there  was 
confessedly  before  this  jury  a  fact  which  might  have  had  a 
most  material  effect  upon  the  conclusion  they  reached,  and 
which  had  gotten  before  them  improperly  and  illegally ;  it 
was  the  confession  of  the  defendant  that  he  was  sorry  that 
he  had  not  broken  every  bone  in  prosecutor's  body,  be- 
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c»Q8e  prosecatoF  had  treated  him  badljr  sioce  the  difficalty. 
This  last  part  of  the  confessioii  was  drawn  from  the  wit- 
ness upon  cross-exsminatioii,  when,  upon  motion  of  defend- 
ant's  counsel,  it  was  ruled  out,  and  the  jury  were  iastmcted 
not  to  consider  it-.    The  first  part  of  it  was  before  them 
lor  some  little  time,  and  may  have  made  an  impression  of 
W'hicli  it  was  difficult,  if  not  impossible,  for  them  wholly 
*o  divest  themselves.    Who  can  say  that  the  defendant 
^*8  Hot  thereby  pHgudiced!    It  should  be  borne  in  mind 
aftt  in  Buch  investigations  something  more  than  proba- 
**ity,  however  strong  it  may  be,  is  required  to  sustain  a 
^^dict  of  guilt.    A  reasonable  doubt  acquits,  and  iuno- 
^^**co  is  presumed,  and  the  presumption  continues  until  it 
^  Overcome  by  competent  and  sufficient  proof. 

The  cautious  and  conscientious  judge  who  tried  this  case 
**^ed  what  seemed  to  him  every  precaution  to  prevent  im- 
***oper  confessions  from  getting  before  the  jury,  but  in  spite 
^f  his  caution  and  the  vigilance  of  counsel,  the  very  thing 
**.«  Bought. to  avoid  took  place.     It  is  further  apparent  that 
"^vhen  the  wrong  was  discovered,  it  was  promptly  rectified, 
^  far  as  it  could  be  done,  though,  as  we  have  seen,  the 
attempt  to  arrest  it  was  not  probably  successful.    I  do  not 
think  this  defendant  has  had  a  fair  trial,  and  am  of  opin- 
ion that,  upon  another  hearing,  these  irregularities  preju- 
dicial to  bim  can,  as  they  should,  be  corrected.    The  prac 
tice  established  by  Hall  vs.   The    State  is  salutary  and 
promotive  of  the  ends  of  justice.    I  am  unwilling  to  de- 
part from  the  eminently  proper  rule  therein  laid  down. 
Its  requirements  were  evaded  by  the  witness  in  this  in- 
rtuce.     In  the  preliminary  examination  that  took  place^ 
I       he  withheld  from  the  court  the  only  fact  that  rendered  this 
I       confession  inadmissible ;  perhaps  he  did  so  ignorantly,  but 
I         whatever  his  motive  may  have  been,  the  failure  to  state  it 
I         in  time  was  none  the  less  hurtful  to  the  defendant.   When 
I        it  came  to  light,  there  was  no  alternative  left  to  the  defend- 
I       aat  but  to  move  to  rule  it  out.  Had  he  remained  silent  and 
^t       JQftOtive,  this  might  have  been  treated  as  an  implied  con- 
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sent  to  the  propriety  of  the  evidence,  and  a  waiver  of  the 
objection.  I  would  not  go  so  far  as  to  favor  a  new  trial  in 
a  less  doubtful  case,  on  account  of  the  impression  made 
by  improper  evidence,  promptly  rejected  by  the  court 
when  it  was  perceived,  and  accompanied  with  a  caution 
to  the  jury  not  to  consider  it  in  their  deliberations. 

Jackson,  Chief  Justice,  dissenting. 

The  point  on  which  the  majority  of  the  court  think  that 
the  court  below  should  be  reversed  and  a  new  trial  be 
granted,  is  embodied  in  the  fourth  ground  of  the  motion 
for  a  new  trial,  which  is  as  follows :  '•  Because  the  court 
erred  in  permitting  T.  J.  Folds  over  defendant's  objection 
to  testify  as  to  a  conversation  Ire  heard  between  defendant 
and  a  brother  of  witness  a  day  or  two  after  the  fight  took 
place,  the  examination  of  said  Folds  having  taken  place 
out  of  hearing  of  the  jury,  to  determine  whether  his  testi- 
mony as  to  said  confession  should  go  to  the  jury ;  when 
said  Folds  said,  '  I  am  sorry  now  that  I  did  not  break  every 
bone  in  his  body.'  The  court  permitted  this  testimony, 
over  defendant's  objection,  to  be  stated  in  hearing  of  the 
jury,  but  after  the  witness  modified  by  saying, '  defendant 
said  he  made  the  remark  because  the  prosecutor  had  ag- 
gravated him  so  since  the  difficulty,'  the  court  ruled  the 
testimony  out,  not  until  it  had  been  stated  in  presence  of 
the  j  ury."  Before  certifying  the  correctness  of  this  ground, 
the  court  modified  it  by  a  note,  which  is  as  follows : 

"The  testimony  was  ruled  out,  on  motion  of  defendant's  attorney, 
and  the  court  st  ited  at  tlie  time  to  the  jury  that  they  were  not  to  con- 
sider the  evidence  ruled  out." 

It  will  thus  be  seen  that  the  presiding  judge  followed 

the  practice  commended  in  the  case  of  Hall  vs.  The  State^ 

65  Ga.^  36,  had  the  examination  upon  the  admissibility  of 

the  evidence  in  this  case  conducted  out  of  the  hearing  of 

the  jury,  and  admitted  or  decided  to  admit  this  saying  of 

defendant*    "  I  am  sorry  now  that  I  did  not  break  every 

bone  in  his  body ;"  but  after  that  much  had  gone  to  the 


SEPTEMBER  TERM,  1883.  61 

McDonBId  I'a.  Tha  Slate  of  Georgia. 

jiirj',  and  the  witaess  added  (hat  "  defendant  said  lie  made 
the  remark  because  tlie  prosecutor  had  aggravated  liitn  so 
since  the  diiliculty,"  on  motion  of  defendanl's  t-oiinsel,  the 
whole  of  it  was  ruled  out,  and  tlie  court  told  the  jury  not  to 
consider  it  at  all.  So  that  the  question  here  is  whether, 
when  a  judge  admits  a  saying  like  tliis,  and  then  a  motion 
is  made  to  rule  it  out  by  tlie  defendant,  and  it  is  ruled  out, 
a  new  trial  should  he  granted  on  that  gi-ound.  In  my 
judgment,  the  court  below  was  right  in  overruling  the  mo- 
tion for  a  new  trial  on  tliis  ground.  The  evidence  which 
the  jury  heard  is  simply  the  expression  of  rey;ret  by  de- 
fendant that  he  had  not  broken  every  bone  in  the  prosecu- 
tor's body,  because  he  had  aggravated  him  so  since  the 
difficulty.  Even  if  the  rule  were  that  the  withdrawal  of 
evidence  illegal,  and  the  charge  not  to  consider  it,  would 
not  heal  the  error  of  its  admission,  in  ooine  exceptional 
cases,  in  my  judgment,  this  is  not  a  casw  to  be  excepted. 
The  assault  and  battery  was  not  denied.  Every  witness 
proved  it — the  defendant's  statement  admitted  it — the  only 
question  was,  did  the  opprobrious  words  used  by  the  prose- 
cutor justify  it  i  The  sayings  admitted  were,  therefore,  in 
no  conceivable  view  that  I  can  take,  so  important  as  to 
make  this  case  an  exception  to  the  general  rule  that,  where 
ajudge  admits  evidence  illegally,  but  ail,erward3  Tales  it 
out,  and  tells  the  jury  not  to  consider  it,  a  new  trial  will 
not  be  granted.  I  do  not  recall  a  single  case  where,  snch 
being  ttie  facta,  a  case  was  ever  reversed  on  that  ground  Ity 
this  court. 

In  respect  to  the  analogy  between  this  case  and  the  case 
of  Hall  v».  The  State,  in  65  Ga.,  36,  my  eyes  are  too  dull 
to  see  it 

That  is  a  case  where  the  whole  examination  touching 
tonfessioDS  of  the  defendant,  and  how  far  extorted  by  tear, 
nshad  ID  the  hearing  of  the  jury,  where  there  was  no 
erideiice  of  guilt,  except  circumstantial;  but  the  confes- 
KOIU  of  the  defendant  alone  involved  him  in  guilt: 
lAsm  tbe  issoe  was  murder,  and  who  committed  the  horn- 
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icide ;  where  a  pistol  was  fired  just  over  the  defendant's 
head  to  make  him  confess ;  where  the  scene  occurred  m 
tlie  court-house,  and  the  guard  itself  thus  illegally  extorted 
the  confessions ;  where  the  evidence  was  not  admitted, 
and  therefore  not  ruled  out  on  motion  of  defendant's  coun- 
sel, as  here  ruled ;  where  the  jury  were  not  told,  as  here,  not 
to  consider  it,  but  where  every  man  on  the  jury  knew  that 
defendant  liad  confessed  his  guilt,  just  as  well  as  if  he  had 
conifesseil  it  to  them,  and  believed  it,  though  it  was  ex- 
torted ;  and  where  the  preservation  of  the  great  rule  that 
extorted  confessions  should  not  criminate  men,  constrained 
this  court  to  rule  that,  in  that  case,  '*  impartial  justice"  to 
the  neirro  ••  demanded  a  new  trial/' 

M:irk  the  language  of  the  accurate  and  cautious  judge 
who  delivered  the  opinion  in  Jlall  vs.  The  State^  supra: 
*•  It  is  the  unanimous  judgment  of  tliis  bench  that,  where 
such  preliminary  ex:imi:iation3  as  this  are  to  be  had, 
the  better  practice  is,  and  impartial  justice  demands  it, 
that  the  jurv  should  be  retired  from  the  box  whilst  the 
admissibilitv  of  the  evidence  is  considered  bv  the  court." 
The  words,  ••  as  this,"  with  the  word  "^^  such,'*  qualify  the 
sentence,  and  control  t!i?  meaning  of  the  judge ;  and  great 
would  be  the  astonishment  of  Judge  Crawford  to  ascer- 
tain that  the  principle  thus  declared  and  qualified  had 
been  applied  to  a  case  such  as  this  now  at  bar.  Indeed, 
in  05  (?  7.,  500,  Judge  Crawford  himself  alludes  to  the 
r;:iing  in  12 iH  vs.  The  .S' ?.V,  and  again  emphasizes  the 
elalvnite  statement  made  of  the  facts  there,  and  the  diflS- 
oulty  of  df-ilo-iiring  suoh  impressions  from  the  jury. 

I  forbear  to  say  aught  about  the  facts  of  the  case — the 
age  of  the  prosecutor  and  the  vigorous  manhood  of  the 
do'.Vr.iant ;  the  provoking  language  of  the  man  of  seventy- 
six,  who  was  K^aten,  and  the  energetic  assault  of  the  man 
of  twenty  ::ve,  who  jerkovl  him  out  of  his  buggy  by  the 
beard.  »c»  the  ground,  and  purumelled  him  there,  with  de- 
man  is  that  he  take  baok  t!ie  provocation,  because  the 
jury  has  passed  on  all  that :  nor  shall  I  cite  the  nomerous 
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cases  where  thia  court  has  ruled  that  even  the  erroneous 
chai^  of  the  court,  or  the  illegal  admission  of  evidence, 
though  not  withdrawn,  would  not  suffice  to  grant  a  new* 
trial  here,  over  the  discretion  of  the  presiding  judge,  un- 
less that  discretion  has  been  abased;  nor  show  that  this 
case  falls  within  many  of  them,  even  if  the  evidence  had 
□ot  been  withdrawn  at  all. 

It  is  the  principle  ruled  from  which  I  dissent ;  and  the 
duty  which  I  owe  to  the  state,  not  to  permit  such  a  prin- 
ciple to  be  applied  to  such  a  case  without  protest,  requires 
me,  with  the  atrao3t  respect  for  my  able  ani  learned  col- 
leagues, to  dissent  from  the  judgment  of  reversal. 


,  Way  et  al.  va.  LowERT. 

1.  Where  tiie  record  of  a  deed  showed  that  it  conveyed  lands  in  differ- 
ent districts  of  a  certaiit  couaty,  the  nnmberof  each  district  being 
first  written  in  flgarea  on  the  margin,  and  then  written  in  words, 
and  followed  by  the  number  of  the  lots  conveyed  in  that  district, 
and  where  the  nnmbera  of  the  districts  ran  from  six  to  sixteen 
consecntively,  and  then  followed  "I7th"  in  figures  and  'seventh" 
In  writing,  after  which  followed  eighteenth  and  other  diptrirts  la 
consecutive  order,  a  certified  copy  of  the  record  of  sucli  deed  was 
admissible  in  evidence  to  show  title  to  certain  lots  in  the  seven- 
teenth district ;  and  where  it  appeared  that  there  was,  in  fact,  no 
seventh  district  j  that  a  portion  of  the  lands  covered  by  the  deed 
was  in  another  connty,  and  that  the  record  tliero  showed  that  the 
lots  were  in  the  seventeenth  district,  the  jury  were  warranted  m 
finding  that  the  word  "seventh"  in  the  record  in  the  county  where 
the  land  lay,  was  a  clerical  mistake. 

I^>  ftomt  rf  l.be  lots  being  in  one  connty  and  some  in  another,  and 
the  deed  being  recorded  in  both,  a  certified  copy  from  Ihe  records 
of  the  county  other  than  that  in  which  the  land  in  controversy  lay, 
L  was  admi^sble  to  show  an  error  in  the  record  of  the  same  deed 
b  Blade  in  the  county  containing  the  land. 
ITWb  bein?  shown  oot  ot  the  ancestor  of  the  pUintifTs,  a  verdict 
Flor  the  deCeadant  WM  right. 
H^aaace.    Deeds.    lyectment.     Title.     Becords.    Be- 
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Term,  1888. 

Way  et  al,  brought  ejectment  against  Lowery  for  lot  of 
land  number  10,  in  the  17th  district  of  Laurens  (formerly 
Wilkinson)  county.  Plaintiffs  claimed  under  Peter  J. 
Williams ;  defendant  sought  to  show  a  conveyance  from 
P.  J.  Williams  to  Colby,  Chase  and  Crocker  in  1834.  In 
support  of  this  defence,  ho  offered  in  evidence  a  certified 
copy  of  a  deed  from  the  records  of  Laurens  county.  This 
deed  conveyed  a  large  number  of  lots  of  land  in  different 
districts  of  Wilkinson  county  as  originally  laid  out.  It 
began  with  the  sixth  district ;  then  followed  the  seventh ; 
and  so  on  regularly  till  sixteenth;  after  this,  the  next  dis- 
trict is  stated  in  the  record  as  follows :  "17th"  (on  the  mar- 
gin). "In  the  seventh  district."  Number  10  was  included 
in  this  item.  Then  follows  the  eighteenth  district,  etc., 
up  to  twenty-first.  The  deed  was  objected  to,  as  not  cov- 
ering the  land  in  dispute.  The  objection  was  overruled. 
Defendant  then  offered  in  evidence  a  certified  copy  from 
the  records  of  Telfair  county  of  a  deed  in  all  respects  simi- 
lar to  tlie  above,  except  that  the  district  above  described 
was  called  "the  seventeenth."  This  was  admitted  over 
the  objection  of  plaintiffs'  counsel.  [It  appears  that  the 
original  Wilkinson  county  was  considerably  divided,  and  a 
part  was  embraced  in  Laurens  and  a  part  in  Telfair  county.] 
A  county  map  was  also  introduced  in  evidence,  to  show 
that  Laurens  county  did  not  contain  any  seventh  district, 
but  did  contain  a  seventeenth  district.  After  verdict  for 
defendant,  plaintiffs  moved  for  a  new  trial,  alleging  error 
in  the  above  rulings,  among  others,  and  upon  its  refusal, 
excepted. 

J.  F.  DeL.vcY,  by  J.  H.  Lumpkin,  for  plaintiffs  in  error. 

K.  A.  Stanley,  for  defendant. 

Blandfori),  Justice. 
This  was  an  action  of  oiof»f  m/^nf  V»rouffht  upon  the  de- 
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misesof  the  beirs-at-lav and  devieeeeofPeter  J.  Williams, 
deceased,  and  WiUiaiu  Pitt  Eastman,  against  Lowery,  the 
defendant,  for  the  recoveiy  of  lot  of  land  number  ten  in  the 
seventeenth  district  of  Laurens  county.  The  plaintiffs  re- 
lied on  plat  and  grant  from  the  State  of  C^eorgia  to  Peter  J. 
"Williams,  dated  9th  day  of  February,  1834,  to  the  premi- 
ses ia  dispute,  also  the  will  of  Peter  J.  Williams,  and 
closed.  Defendants  tendered,  and  read  in  evidence  to  the 
jury,  an  exemplified  copy  of  deed  from  Peter  J.  Williams 
to  Stephen  Ohase,  Abram  Colby  and  Samuel  Crocker, 
dated  28th  day  of  February,  1834,  to  lot  of  land  number 
ten  in  the  seventh  district  of  Wilkinson  county,  which  deed 
had  numbered  in  numerals  on  the  margin  from  6  to  21,  in- 
clusive, the  samebeingopposite  to  the  numbers  of  the  land 
districts  containing  the  lots  conveyed,  which  were  written 
in  the  body  of  the  deed.  Opposite  to  the  words  "seventh 
district,"  written  in  the  body  of  the  deed,  were  the  figures 
•'1 7th,"  and  in  this  district  was  lot  number  ten,  being  the 
lot  sued  for.  The  defendant  also  introduced  an  exempli- 
fied copy  of  a  deed  from  Telfair  superior  court,  containing 
all  the  lots  of  land  by  their  numbers  and  districts,  which 
was,  in  all  respects,  the  same  as  the  copy  from  the  record 
of  Laurens  superior  court,  except  opposite  to  the  figures 
■'17th"  there  were  written  the  words,  "seventeenth  district;" 
also  a  map  of  the  county  of  Laurens,  which  stiowed  that 
there  was  no  seventh  district  in  the  last  mentioned  county. 
These  deeds  were  objected  to  by  plaintiff,  because  in  the 
first  named  deed,  the  lot  number  ten  is  described  as  in  the 
seventh  district,  whereas  the  lot  in  dispute  is  in  the  seven- 
,  tecntfe  diatric^  The  court  overruled  the  objection,  and  this 
_^.»  the  main  ground  of  error  relied  on  by  plaintiffs. 

We  think  the  copy  deed  was  properly  admitted  in  evi- 
fence,  over  the  objection  made  by  plaintiffs  in  this  case. 
Tien  the  deed  itself  is  scrutinized,  it  may  be  fairly  inferred 
^t  the  word  "seventh''  opposite  to  the  figures  "l7th  " 
»  a  mistake  made  by  tlie  clerk  in  recording  the  deed. 
»,d«ed  commences  with  the  sixth  district,  and  goes  reg- 


66  SUPRE:\IE  court  of  GEORGIA. 

Morguu  et  al.  vx.  Printup  Brothers  A  Pollard,  for  uk. 

ularly  on  through  the  sixteenth  district,  and  then 
the  figures  17th,  and  the  word  seventh,  then  follows 
teenthy  and  so  on  to  the  twenty-first  district.  These 
taken  in  connection  with  the  fact  that  there  is  no  se 
district  in  Laurens  county,  and  the  further  fact  ths 
same  deed  had  been  first  recorded  by  the  clerk  of  tl 
perior  court  of  Telfair  county,  in  which  county  ma 
the  lot«  conveyed  are  situated,  and  the  copy  from  1 
contains  all  the  districts  from  six  to  twenty-one  incl 
and  consecutively,  and  includes  lot  number  ten  i 
seventeenth  district,  the  jury  were  authorized  tc 
that  the  clerk  in  Laurens  county,  when  he  recorde 
deed,  made  a  mistake  in  writing  seventh  district,  wb 
should  have  written  seventeenth  district.* 

These  deeds  being  admitted,  they  showed  title  1 
land  in  controversy  out  of  Peter  J.  Williams  in  hi 
time,  so  it  follows  that  the  lessors  of  the  plaintiff,  < 
heirs-at-law  and  devisees  of  Peter  J.  Williams,  neve 
titlo  to  this  land,  and  the  lease  of  plaintiff  fails. 

The  court  did  right  to  refuse  the  new  trial  in  this 

Judgment  affirmed. 


MoRQAN  et  al  v8,  Printup  Bbothsrs  &  Pollard,  fo 

[jAcksoo,  Chief  Jastioe,  did  not  pnside  in  this  eua.] 


1.  Suit  having  been  broaght  on  four  promissory  notes,  two  of 
expressed  tlieir  consideration  to  be  a  steam  engine  and  a 
press,  and  tho  other  two  a  cotton  gin,  a  plea  which  stated  tl 
consideration  of  the  notes  for  the  steam  engine  had  entirely 
and  that  the  consideration  of  the  notes  given  for  the  gin  had 
because  the  gin  was  represented  to  be  a  good  gin,  when, 
oiuitrar>-,  its  ril>s  were  made  of  inferior  soft  metal,  and  wore  ( 
first  season,  was  substantially  a  plea  of  partial  failure  of  cons 
tion. 

2.  A  plea  of  total  failun^  of  consideratioai  inclades  partial  fai 
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considentlon ;  and  under  the  tormer  pics,  a  defendant  may  obtain 
■n  abatement  in  the  sum  agreed  to  be  paid,  if  the  evidence  ehowa 
*  partial  ftulore  and  the  extent  tbeieof. 


'^Oruissory  Notes.  Failure  of  OoneideratioD.  Plead- 
""ES-  Before  W.  M,  Kbesb,  Esq.,  Judge  pro  hoe  vice. 
Oolumbia  Superior  Court.    March  Term,  1883. 

*n  addition  to'  the  report  contained  in  the  decision,  it  is 
'^^y  xiAcessary  tOBtatethateacbof  thefinttwo  notes  stated 
'  Consideration  to  be  "  one  6  H.  P.  engine,  2d  hand,  and  1 
"^^^^li  H.  P.  cotton  press ;"  and  the  other  two  stated  their 
******  deration  to  be  a  cotton  gin.  The  plea  of  failure  of 
"^si^Jeration,  filed  by  Morgan,  was  as  follows : 

.-r—  ^-^^tfrndant  sajra  the  consideration  for  which  the  note  tor  the  one 
pj^-  ^.  Scofleld  engine  was  given  haaentirely  (ailed,  becadse  he  aayfl 
r**^tiflB  warranted  said  engine  to  be  full  six  horse  potrer,  and  to  be 
K«Krf  condition,  in  all  which  plaintiSs  were  mistaken,  the  engine 
o^ing  (all  BIX  horse  power,  nor  waa  it  in  good  condition,  but  was 
j^"**»»»ee  of  annoyance  and  esr>ense  to  defendant  almost  from  the 
^**^  lie  Srstbonght  it  until  it  finally  broke  down  entirely,  and  is  now 
-  ***t*ileB8.  And  of  this  he  puts  liimself  upon  the  country.  -And  for 
Jr^^^erplea  in  this  behalf,  defendant  says  actio  non,  etc.,  because  he 
r?*»  the  conaideration  of  the  gin  note  has  fwled,  because  ho  says  the 
°^  ■^'WsrepreeenledMagoodgin,  when,  on  the  contrary,  the  ribaol 
^'i  gin  were  made  of  inferior  oo/t  metal,  and  wore  out  the  first  sea- 

Salkm  Dutcher,  for  plaintiffs  in  error. 

"W.  D.  ToTT,  by  W.  K.  MiLLEK  for  defendant 

K  Bl^ITDFORD,    Justice. 

Ij 


I.  The  ilefondants  in  error  sued  plaintiffs  in  error  on  fonr 
promissory  notes,  two  for  the  expressed  consideration  of  one 
MMm  engine  and  one  cotton  press,  two  for  expressed  con- 
"ideralion  of  one  cotton  gin.  Defendant  pleaded  that  the 
Mmderation  of  the  notes  for  the  steam  engine  has  en 
tiielriuled,  etc.;  and  the'coiisideratioi.  of  the  gui  notea 
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has  failed,  because  the  gin  was  represented  as  a  good  gin, 
when,  on  the  contrary,  the  ribs  of  the  gin  were  made  of  in- 
ferior soft  metal,  and  wore  out  the  first  season,  etc. 

The  court  charged  the  jury,  inter  alia:  *As  to  the 
engine,  defendant  pleads  a  total  failure  of  consideration. 
He  might  have  pleaded  a  partial  failure  of  consideration, 
but  he  has  seen  fit  to  plead  a  total  failure  of  consideration. 
I  charge  that,  to  sustain  this  plea,  he  must  establish  to  your 
satisfaction  that  the  engine  was  entirely  worthless.  If 
you  fin^l  any  evidence  before  you  as  to  a  partial  failure  of 
consideration  as  to  this  engine,  you  cannot  consider  it  under 
this  plea  of  total  failure.'  To  this  charge  the  defendants 
excepted,  and  on  this  exception  error  is  assigned. 

The  plea  in  this  case  is  suflScient,  under  the  judiciary  act 
of  1799,  which  is  embraced  in  our  Code;  it  plainly,  fully 
and  distinctly  sets  forth  tho  defendant's  defence  to  this 
action,  and  when  applied  to  the  plaintiffs'  cause  of  action, 
it  is  a  plea  of  partial  failure  of  consideration.  The  notes 
sued  on  were  given  for  a  steam  engine,  cotton  press  and 
gin,  and  no  failure  of  consideration  is  alleged  in  the  plea 
as  to  the  cotton  press;  as  to  that  plaintiffs  can  recover  for 
its  full  value. 

2.  We  are  also  of  the  opinion  that,  strictly  under  a  plea  of 
^otal  failure  of  consideration,  a  defendant  would  be  entitled 
to  an  abatement  of  the  sum  agreed  to  be  paid,  if  the-  proof 
should  show  that  there  had  been  a  partial  failure  of  con- 
sideration and  its  extent.  This  plea  of  total  failure  of  con- 
sideration includes  partial  failure.  Omne  majus  oontinet 
//J.  8e  minus.     So  this  charge  of  the  court  was  error. 

Judmiient  reversed. 


J 
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1  II  one  person  contracted  to  serve  another  for  a  ccrtaia  Bum  ot  money, 
wad  at  the  eame  time  stipulated  that,  if  hn  should  die  before  the 
expiration  of  tho  term  of  service,  he  should  receive  nothing  for  his 
setficea,  this  would  be  a  good  contract,  founde<l  upon  a  aulScient 
consideration,  and  nould  be  legally  binding  upon  both  parties ; 
and  it  tho  party  who  was  to  render  tho  services  should  die  before 
the  expiration  of  tho  term,  hia  legal  representatives  would  not  bo 
entitled  to  recover  anything.  Such  a  contract  o[  service  would 
furnish  a  good  consideration  Ibr  a  promissory  note  givea  by  the 

2.  'Where  the  consideration  expressed  in  apromissory  note  was  "tor 
valae  received,"  in  a  suit  thereon,  the  defendant  might  plead  and 

prove  by  parol  that  the  consideration  was  a  contract  ot  hiring 
which  had  tailed,  according  to  its  own  terms,  by  reason  of  the 
death  of  the  person ;  aliUr,  if  the  consideration  had  becft  stated  in 
the  note. 

(a.)  The  expression,  "value  received,"  is  apatont  ambiguity,  and  it 
may  be  explained,  and  failure  of  consideration  shown  by  parol. 

Cfc.)  Thecaae8in43(;a.,  190;  60  7d.,  158;  dS  Id..  821,  diatuaaedand 
harmonized  with  the  present  case,  and  tlio  last  case  overruled  in 
BO  far  as  it  may  conflict  with  tho  present  decision. 

3.  If  the  plainUff  hired  a  person  of  full  age  to  the  defendant,  and 
received  from  him  the  note  in  suit  for  the  services  of  the  person  so 
hired,  this  was  an  illegal  transaction,  and  tlie  note  i-o  tf'ivea  was 
void  as  being  contrary  to  public  policy  and  in  vioUitionof  the  thir- 
teenth amendment  to  the  constitution  of  tho  Uniled  States,  and  of 
par.  17  of  ttie  bill  of  rights  in  the  consUtution  of  Georgia. 


Contracts.  Evidence.  Promissory  ITotes.  Public  Policy, 
liaster  and  Servant.  Hiring.  Before  Judge  Harris.  Pike 
Snperior  Court.    April  Term,  1883. 

^^h  Pitta  brought  suit  in  the  county  court  of  Pike  county 
^^Bgainst  Alien  on  a  promissory  note  for  $5,560,  payable  to 
^^H^intiflf  or  bearer.  The  case  was  carried  by  appeal  to  the 
^^Esperior  court.  The  defendant  pleaded  the  general  issue 
^^■Bul  Taiture  of  consideration,  alleging  that  the  considera- 
^^Bfcm  of  the  note  was  the  hire  of  a  certain  negro  for  twelve 
^^■Bootbs,  and  that  it  was  agreed  at  the  time  that,  if  the  ne- 
^^■bsdiAd,  the  note  was  not  to  be  paid ;  that  defendaixt  was 
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induced  to  sign  the  note  on  that  understanding;  thath^ 
advanced  to  the  negro  clothes,  etc.,  to  the  amount  of  abou 
$17.00;  and  that  the  negro,  during  the  same  month  when 
the  contract  was  made,  died  without  performing  any  laboi 
for  defendant,  beyond  making  some  fires  and  feeding  stock, 
which  was  not  worth  his  board.  Plaintiff  moved  to  strike 
this  plea,  but  the  motion  was  overruled  by  the  court. 

It  is  unnecessary  to  set  out  the  evidence  further  than 
to  state  that  it  appeared  that  the  plaintiff  paid  a  fine  which 
had  been  imposed  upon  a  negro  man  who  was  convicted 
of  a  misdemeanor ;  that  he  subsequently  hired  the  negro 
out  to  defendant,  and  for  this  the  note  sued  on  was  given. 
The  negro  died  in  about  eighteen  days  after  the  agreement 
was  made. 

The  jury  found  for  defendant.  Plaintiff  moved  for  a 
new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  court  refused  to  strike  defendant's  plea 
alleging  failure  of  consideration,  on  the  ground  that  the 
agreement  set  up  was  made  before  the  signing  of  the  note; 
and  because  the  court  allowed  parol  evidence  to  be  intro- 
duced in  support  of  this  plea. 

(2.)  Because  the  court  charged  the  jury  that,  if  they 
jj  believed  from  the  evidence  that  the  consideration  of  the 

.\  note  sued  o:i  was  the  hire  of  the  negro,  Dnderwood,  and 

that  the  agreement  at  the  time  of  the  contract  was  that, 
if  the  Biiid  Dnderwood  died  and  did  not  render  the  service 
to  the  defendant,  then  the  note  was  not  to  be  collected, 
and  if  he  did  fo  die  without  rendering  such  service,then  tliey 
£  should  find  for  defendant;  but  if  no  such  agreement  was 

1}  made  between  defendant  and  plaintiff,  then  they  should 

{i  find  for  plaintiff. 

The  motion  was  overruled,  and  plaintiff  excepted. 


E.  WoMACK ;  N.  M.  Collins  ;  F.  D.  Dismuke,  for  plain- 
4  tiff  in  error. 

U  J.  M.  Smith  ;  John  I.  Hall  ;  J.  J.  Hunt,  for  defendant 
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fiuin>voKD,  Justice. 

This  was  an  action  upon  a.  promissory  note  made  hy  de- 
fendant, payable  to  plaintiff  or  bearer,  for  the  sumol'  fifty- 
five   tlollara  and  sixty  cents,  for  valne  received.     To  this 
action  defendant  pleaded  failure  of  consideration,  because 
he  Bays  that  said  note  was  given  for  and  in  consideration 
of  tho  services  of  a  certain  person  for  twelve  months,  and 
>t  and  before  the  making  said  note,  plaintiff  agreed  tbat,  if 
Ine  pereon  whose  services  were  to  be  rendered  to  defend- 
"f^t  <iied  before  the  expiration  of  the  year,  then  nothing 
was   t«  ho  paid  for  such  services,  and  that  the  person  did 
*"**  a-fter  the  expiration  of  sixteen  days,     Tlie  court  below 
''el<l   this  to  be  a  good  plea  in  bar  of  plaintiff's  right  to 
re<iOver. 
.  J"  -    The  only  question  is,  was  this  a  good  defence  to  plain- 
"  s  action.     One  contract  may  be  a  good  consideration  of 
*-* tier  contract.     If  one  person  contracts  to  serve  another 
^  twelve  months  for  a  certain  sum  of  money,  and  at  the 
^^fQe  Ume  stipulates  that,  if  he  should  die  before  the  ex- 
^ifation  of  the  term  of  service,  then  he  should  receive 
'"Jthing  for  his  services,  this  would  be  a   good  contract, 
fOQnded  upon  a  sufficient  consideration,  w^ould  be  legally 
binding  upon  both  parties,  and  if  the  parly   who  was  to 
render  the  services  should  die  before  the  term  of  service 
eipired,  then  his  executor  or  administrator  would  not  be 
entitled  to  recover  anything.     And  this  contract  of  service 
wonld  be  a  good  consideration  for  a  promissory  note  given 
hy  the  hirer  for  such  service. 

3.  It  is  contended  by  plaintiff  in  error  that  parol  evi- 
<bnce  cannot  be  admitted  to  show  failure  of  consideration 
of  this  note  by  showing  that  the  consideration  of  the  same 
mu  forthe  hire  of  the  person  mentioned  for  twelve  months, 
and  that  if  the  person  hired  should  dio  before  the  expira- 
tion of  the  term  of  service,  that  plaintiff  Bhould  receive 
I  nothing  for  such  service,  because  it  woaUl  add  to,  contra- 
dict and  vary  the  written  note.     The  note  only  eigtssa^a 
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the  anoiint  to  b3  paid;  it  does  not  express  the  considera- 
tion, other  than  for  value  received.  The  testimony  would 
only  show  the  consideration  of  the  note;  in  other  words, it 
would  explain  the  meaning  of  the  words  '•  value  received," 
it  would  in  no  sense  add  to,  contradict  or  vary  the  writing. 
The  contract  between  the  parties  being  a  lawful  contract; 
is  the  value  received  mentioned  in  the  note ;  this  rule  of 
the  common  law  would  not  be  violated  by  the  admission 
of  such  evidence.  It  has  ever  been  held  that  parol  evi- 
dence is  admissible  to  show  the  consideration  of  a  promis- 
sory note  such  as  this,  and  in  all  cases,  unless  the  consid- 
eration b3  stated  in  the  writing ;  and  in  such  case  of  express 
consideration  in  the  writing,  then  the  same  cannot  be 
shown  by  parol  to  b3  different  from  that  expressed. 

The  expression  "value  received,"  in  this  note,  is  a  patent 
ambiguity,  doubtless ;  it  does  not  express  what  value  has 
been  received  by  the  maker.  Parol  evidence  is  admissible 
lo  explain  all  ambiguities,  both  patent  and  latent.  Code, 
§§3S01, 2757 ;  2 1  Ga.,  52fi.  Such  evidence  is  admissible  to 
show  a  failure  of  consideration,  (30  Ga.^  •iS2),  and  this  case 
is  in  point  to  show  that  parol  evidence  is  admissible  to 
show  the  consideration  of  the  note  sued  on,  and  that  there 

was  a  failure  of  the  same,  whatever  that  consideration  may 
be ;  and  this  case  fullv  sustains  the  case  of  Smith  and  an- 

other  z's.  Brooks^  18  Ga.^  441,  in  which  it  was  decided  that 
where  a  promissory  note  like  the  one  at  bar,  expressing  as 
the  consideration  value  received,  was  given  for  the  hire 
of  a  slave,  parol  evidence  was  admissible  to  show 
that  the  plaint ilF  agreed  that  if  the  slave  died  before  the 
end  of  the  year,  he  should  only  receive  j}2iy  pro  rata  for 
the  time  lie  lived,  and  that  the  slave  died  before  the  end 
of  the  year,  to  sustain  a  i)lea  of  partial  failure  of  consid- 
eration. 

Rut  it  is  insisted  that  the  cases  of  Lester  cfc  Lester  vs. 
Fofchr  et  al.^  43  Ga..  U»0;  IlaU}/.  exr^  vi.  Ecans^  GO  Ga.^ 
15S,  ajul  Stripllntj  vs,  jrolton.  (dS  Ga.,  821,  overruled  the 
case  of  Smith  et^al.  vs.  Brooks^.  IS  Gn.^  441.     An  examina- 
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tion  of  the  records  in  those  cases  referred  to  will  show  a 
different  state  of  facts  from  the  case  of  Smith  vs.  Brooks, 
and  from  the  case  now  being  considered.  Id  the  case  of 
Lester  <&  lister  vs.  Fowler  et  al.,  43  6a.,  190,  the  defendant 
sought  to  prove,  in  defense  to  an  action  brought  upon  a 
promissory  note  given  by  defendant  to  plaintiffs  as  attor- 
neys at  law,  for  services  in  defending  defendant  against 
a  criminal  prosecution,  that  after  the  services  had  been 
rendered,  the  plaintiiTs  agreed  that,  as  they  had  failed  to 
clear  defendant,  the  paintiffs  were  to  receive  nothing  for 
their  services.  These  facts  do  not  appear  in  the  record 
of  that  case,  as  reported,  but  are  in  the  original  record.  In 
the  case  of  Ilaley  va-  Eoans,  60  Qa.,  158,  the  note  sued  on 
expressed  as  the  considera'ion  thereof  certain  lota  of 
land,  mentioned  by  numbers  and  districts.  It  was  sought 
in  that  case,  to  prove  a  different  consideration  from  that 
(stated  in  the  note.  This  court  ruled,  in  that  case,  that  this 
could  not  be  done,  which  was  obviously  correct.  Code, 
g2T40.  Thecaseof  Stripling  vs. Holton,Q^Ga.,%'i,\,c<i-a\.^% 
nearer  to  the  case  at  bar,  and  Smith  vs.  Brooks,  and  also 
the  ease  in  30  Oa.,  A%%  than  any  other  case  that  can  be 
found  in  our  reports,  and  would  seem  to  be  in  direct  con- 
flict with  the  cases  mentioned.  So  far  as  the  cai^a  of  Strip- 
ling vs.ffoltonisin  conflict  with  Lafburroio  vs.  Henderson, 
30  Ga.,  482 ;  Smithva.  Brooks,  18  Ga.,  441 ,  it  is  overruled, 
and  those  decisions  are  alHrmed.  The  case  of  Stripling 
vs.  Holton,  68  6a.,  821,  announces  a  correct  principle  of 
law,but  tho  same  is  not  applicable  to  the  facts  in  that  case, 
as  will  be  seen  by  an  examination  of  the  original  record. 
The  facts  are  similar  to  the  facts  in  this  case,  and  as  to  the 
principles  of  law  announced  in  that  case,  the  same  are 
correct,  and  are  not  in  conflict  with  the  cases  in  1?  and  30 
Oa.f  before  referred  to,  but  the  application  of  the  princi- 
|de8  to  the  facts,  in  that  case,  is  wrong.  By  looking  at  the 
.  spinion  of  the  judge  who  de'ivered  it,  which  is  on  file,  it 
IrlU  be  found  that  it  is  based  npon  the  cases  in  43  6a., 
.*..  an^flO  lb;  already  examined  above. 
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3.  This  record  discloses  a  transaction  between  the  par — 
ties  which  fails  to  meet  with  our  approbation.  It  show 
that  the  plaintiff  hired  a  person  of  full  age  to  the  defend- 
ant, and  the  defendant  gave  the  note  sued  on  in  this  case 
to  plaintiff  for  the  services  of  the  person  so  hired.  This 
was  an  illegal  transaction,  and  this  note  is  void,  as  being 
contrary  to  public  policy,  and  violative  of  the  thirteenth 
amendment  to  tho  constitution  of  the  United  States,  and 
also  of  par.  17  of  the  bill  of  rights  of  this  state. 

The  court  below  having  refused  anew  trial  in  this  case, 
and  the  verdict  of  the  jury  having  been  for  the  defendant, 
the  judgment  of  the  court  below,  refusing  the  new  trial,  is 
aflSrmed. 

Judgment  afSrmed. 


Abercrombie  et  al.  vs.  Burrs,  administrator,  et  al. 

[HaU,  Justice,  did  not  preside  intiilscese.] 


1.  An  ackncwi>dgment,  to  relieve  the  bar  of  the  statate  of  limitationB, 
must  be  oikde  known  to  some  person.  A  mere  private  memoran- 
dam,  unsigned,  and  foond  after  the  death  of  the  maker,  is  not 
sudSoient. 

v^.'  The  paper  relied  on  in  this  case  indicates  that  thesoms  were  to 
be  paid  oat  of  the  estate  of  the  writer,  and  would  thus  seem  to 
be  testamentary  in  character ;  but  aa  such,  it  is  inaufBcient  for 
want  of  pn>per  execution. 

S.  The  usee  for  life  died  m  1$57,  and  the  right  of  action  to  the  remain- 
demien  then  accrueii ;  tlie  youngest  must  have  become  of  age  by 
1S7S ;  allowing;  the  same  time  for  them  to  bring  suit  after  becoming 
of  as^^  a5  if  they  had  been  of  age  when  the  act  of  1869  was  passed, 
v:r. :  n:ne  months  and  fifteen  days,  the  suit  brou^t  by  them  in 
ISc^"^  wa?  barrvd. 

btatuTo  of  Limitations,  Written  Instruments.  Before 
R  A.  Pknmark,  Esq..  Judw  /»f\>  A<i<*  ri<v.  Upson  Snpe- 
rior  Court,    Junuary  Ternu  1SS3. 

Fniuois  J.  AWnrromMo  »•;  ji.y  the  children  3uid  grmnd- 
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efiiJdren  of  Nancy  H.  Trice  (formerly  Nancy  H.  Gibson) 

^<1   of  Jamea  Trice,  brought  their  bill  against  John  A. 

Sutte,  administrator  of  James  Trice,  deceased,  for  an  ac- 

™On. ting  for  certain  property  left  by  the  will  of  James 

GiBson,  who  died  in  1853,  to  his  daughter,  Naucy  Trice,  for 

"^^y  ■with  remainder  to  her  children.    James  Trice  was  the 

**^cutor  of  Gibson  and  bad  in  his  hands  tlie  funds  passing 

nttderthia  item  of  Gibson's  will.     He  sold  property  sore- 

ceived,  and  invested  in  his  own  name.    He  died  in  April, 

iSSo.    Nancy  Trice  died  in  1857.    The  paper  copied  in 

^uQ  deciaiOQ  was  found  among  the  papers  of  James  Trice 

*^Wr  his  death,  and  wad  relied  on  by  the  complainants  as 

**iMeving  the  bar  of  the  statute.    Certain  creditors  of  Jamea 

*rice  were  made  parties  by  consent.  The  facts  above  stated 

Appearing  from  the  bill,  ou  demurrer  it  was  diamiseed 

lUid  complainants  excepted. 

JoHM  I.  Hau,,  for  plaintiffs  in  error. 

M.  H.  Sandwich;  J.  A.  Oottbn;  A.  M.  Spbkr;  Botbton 
&  HAHMomn;  Allbit  &  Tisenqek;  J.  H.  Hall,  for  de- 
fendants. 

Blaj^sfokd,  Justice. 

The  defendants  demurred  to  the  bill  filed  by  plaintiffs  in 
error,  among  other  grounds,  because  the  plaintiffs'  claims 
aponthe  estate  of  James  Trice,  deceased,  were  barred  by  the 
atatnte  of  limitations.  The  court  sustained  the  demurrer 
on  this  ground,  and  dismissed  plaintiffs'  bill,  and  this  ruling 
is  excepted  to  and  error  assigned  thereon,  and  this  writ  of 
error  Ubrcught  to  review  and  reverse  the  decree  dismissing 
said  hill. 

To  take  the  case  ^m  under  the  operation  of  the  statute, 
the  plaintiffs  rely  upon  a  paper  in  the  handwriting  of  the 
intestate.  Trice,  which  was  found  among  his  papers  alter 
his  death.     The  paper  is  as  follows : 

-  "K«ncy  H.Tricerecej>ed  from  herfather's  estate <7,l60-00,tob6 
eqoA/fy between bercbildrea,  each oae'B  sharfitSWH.    ?8? 
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out  of  J.  Trice's  estate.  Jao.,  1876.  Aggregate  amount  for  thirteeoK^ 
children  $20,160.10." 

There  was  no  signature  to  the  paper ;  on  the  back  of  the 

same  there  was  written  in  the  handwriting  of  said  deceased 

as  follows : 

"For  Nancy  Trice's  children." 

The  complainants  to  the  bill  were  Nancy  Trice's  children. 
Nancy  Trice  was  the  child  of  James  Gibson,  and  she  had 
intermarried  with  said  James  Trice,  and  died  in  1857.  Her 
father,  James  Gibson,  died  in  1853,  leaving  his  last  will 
and  testament,  by  which  he  had  devised  and  bcqeathed  to 
his  said  daughter,  Nancy  Trice,  certain  real  and  personal 
property  for  and  during  her  life,  and  after  her  death  to  her 
children.  Said  James  Trice  was  qualified  and  appointed 
the  executor  to  the  will  of  said  James  Gibson.  James 
Trice  died  in  April,  1880 ;  the  bill  was  filed  in  September, 
1880. 

The  main  question  in  this  case  is,  whether  the  writing 
found  among  the  papers  of  James  Trice  after  his  death, 
unsigned  by  him,  was  a  sufficient  acknowledgment  of  his 
indebtedness  to  complainants,  so  as  to  prevent  the  bar  of 
the  statute  of  limitations  of  the  16th  March,  1869. 

The  Code,  §2939,  provides  as  follows:  "A  payment 
entered  upon  a  written  evidence  of  debt  by  the  debtor,  or 
any  other  written  acknowledgment  of  the  existing  lia- 
bility, is  equivalent  to  a  new  promise  to  pay." 

It  is  insisted  for  plaintiffs  that  the  writing  referred  to  is 
a  written  acknowledgment  of  an  existing  liability,  and  suffi- 
cient to  create  a  new  premise  to  pay.  If  this  writing  had 
been  given  to  i)laintitTs  by  Trice,  or  made  to  any  one  else 
I  for  them,  then  there  might  be  some  foundation  for  the  as- 

sumption of  plaintiffs;  but  the  circumstances  stated  in  the 
bill  show  that  the  writing  found  among  Triceps  papers  at 
his  death  was  unsigned  by  him.  He  had  never  made 
ji  known  the  same  to  any  one  during  his  life.    How  can  it  be 

said  to  l>e  an  acknowledgment  i  An  acknowledgment  is 
the  admission  of  the  truth  of  any  fact.   How  can  it  be  said 


SEPTEMBER  TERM,  1883. 


Abacromble  rt/U.T$.  BuUa.  sdnilnlRntor.  ci 


"lat  this  writing  ia  the  admission  of  the  truth  of  the  facts 

'/lereXn  stated,  when  it  was  never  made  known  to  any  one ! 

^ae  paper  indicates  that  the  sums  mentioned  therein  are 

'o  be  paid  out  of  the  estate  of  the  writer,  and  thus  it  would 

^ern    to  (j^  testamentary  in  its  character, — a  something 

^hJch  he  wishes  done  after  his  death.  Not  signed  or  prop- 

""'y   attested,  it  fails  as  a  testament;  it  is  hut  a  baro  reso- 

"^tiOn,  which  could  have  no' effect  until  legally  declared; 

*»il8  aa  an  acknowledgment,  because  it  was  never  made 

**o-«vn  ty  the  writer ;  hence  the  paper  mentioned  is  not 

*^Sicient  to  create,  nor  is  it  equivalent  to,  a  new  promise. 

A.  question  similar  to  this  came  before  the  Supreme 

^'^Urt  of  Missouri.     It  was  where  a  person  wroto  a  will  in 

**i3  note-book,  and  signed  the  same,  whereby  he  directed, 

_»iat  out  of  his  estate  his  wife  was  to  pay  all  his  debts, 

**icluding  a  debt  due  his  mother  of  about  fcur  hundred 

dollars.  That  court  says  :  "A  mere  writing  acknowledging 

^debt,  which  is  retained  by  the  person  making  it,  and 

"Vhich  is  never  delivered  either  to  the  creditor  or  any  one 

eise,  cannot  have  the  eifect  of  preventing  the  operation  of 

the  statute."     70  Mo.,  338,  Allen  vs.  Collins.     Chief  Jus- 

tice  Shaw,  in  the  case  of  Merriman  vs.  Leonard,  6  Cashing, 

150, where  theacknowledgmentofthe  debt  was  contained 

in  a  mortgage  duly  executed  and  acknowledged,  which 

was  never  delivered  to  the  mortgagee,  but  was  found  after 

the  mortgagor's  death  among  his  papers,  held  that  it  did 

not  amount  to  an  acknowledgment  of  the  debt,  or  of  a 

willingness  or  intention  to  pay,  from  which  a  promise 

could  be  implied.    The  deed  was  never  delivered,  and  was 

not  an  instrument  by  which  the  signer  was  bound. 

These  cases  referred  to,  and  which  might  be  greatly  mul- 
ttpUed,  are  much  stronger  than  the  case  now  under  con- 
ddwtttion ;  no  promise  to  pay  can  be  inferred  from  the 
inMnunent  set  out  in  plaintiffs'  bill,  under  tlie  circum- 
itHiees  under  which  the  same  was  found,  and  the  conrt 
.  !;%ikrtr  did  right  in  sustaining  the  demurrer,  notwithstand- 
^j^^Aa  irzitiiig. 
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2.  But  it  is  insisted  by  plaintiffs  in  error  that  the  bill  and 
amendment  thereto  showed  that  Trice  received  the  legacy 
of  his  wife,  Mrs.  Nancy  Trice,  as  executor  of  James  Gib- 
son, her  father;  that  he  held  it  as  her  trustee  during  her 
life,  so  as  to  preserve  the  remainder  to  her  children,  under 
Gibson's  will.  Mrs.  Trice  died  in  1S57 ;  then  her  children 
had  a  right  of  action  against  James  Trice  for  the  property 
in  his  hands.  The  trust  then  ceased,  and  this  right  of 
action  then  accrued  to  them  against  James  Trice,  upon  the 
death  of  their  mother,  Nancy ;  and  this  was  before  the  first 
of  June,  18G5 ;  and  by  the  act  of  March  16, 1869,  all  actions 
which  accrued  before  the  first  of  June,  1865,  must  be 
brought  before  the  first  day  of  January,  1870,  or  be  for- 
ever barred.  As  Mrs.  Trice  died  in  1857,  her  youngest 
child  must  have  arrived  at  majority  in  1878.  There  is  no 
saving  clause  in  the  act  of  1869,  but  this  court  held  that, 
under  the  equity  of  this  act,  where  one  was  an  infant  at 
the  time  of  its  passage,  he  should  have  the  same  time  to 
bring  his  action,  upon  coming  of  age,  as  perspns  were 
allowed  by  the  act ;  that  is  to  say,  from  the  passage  of  the 
act  to  first  of  January,  1870,  which  was  nine  months  and 
fifteen  days.     See  55  G^a.,  87. 

As  it  is  apparent  that  all  of  Mrs.  Trice's  children  were 
of  full  age  in  1878,  and  they  failed  to  bring  this  bill  within 
nine  months  and  fifteen  days  after  attaining  their  major- 
ity, the  bill  not  being  brought  until  1S80,  it  follows  that 
they  were  barred  by  the  act  of  March  16. 1869.  And  there 
was  no  error  in  sustaining  the  demurrer  to  this  bill,  and 
the  judgment  of  the  court  dismissing  the  same  is  affirmed. 

Judgment  affirmed. 
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lamui.  SwanD  A  Company  n.  Foiier.  truMee.  <l 


ImcAB,  SwANH  &  CoxpAST  v8.  FosiSB,  tmstee,  et  al. 

Where  a  decree  in  eqait;  haa  been  before  the  Snpreme  Court,  and 
the  judgment  of  thecourt  below  has  been  affirmed,  a  bill  of  review 
will  not  lie  to  reverse  Buch  decree. 

(a.)  A  decree  rendered  against  exeinitora  in  favor  of  legatees,  fixing 
the  entire  amount  due  by  such  ezecntora  on  account  of  a  devasta- 
vit, IB  not  inconsiatent  with  a  decree  t^ainst  certaj:i  other  parties 
for  tho  amount  in  which  they  aided  in  such  devattaeit.  .  The  two 
are  congiatent  and  intelligible,  wheaconstroed  with  the  pleadings. 


Ret  adjudicaia.    Eqaity.    Jad@:ment«.     Before  Judge 
liAwsoN.    Greece  County.    At  Chambers.    Juoe  4, 1883. 

Reported  in  the  decision. 

Hook  &  Montoombbt,  for  plaintiffs  in  error. 

F.  C.  FosTEB ;  J.  A.  Billups,  fo^  dslendante. 

Blamdfobd,  Justice. 

The  plaintiffs  In  error  filed  this  bill  against  defendants  to 
enjoin  a  decree  which  defendants  had  recovered  against 
plaintiffs,  and  to  review  and  reverse  the  same.  When  the 
original  case  came  before  this  court,  as  reported  m  C5  Ga., 
82,  this  court  held  that  the  decree  rendered  against  the 
executors  of  R.  J.  Willis  should  be  affirmed,  but  that  si 
much  of  the  decree  as  found  against  Inmnii,  f^wiiun  &  Co. 
be  reversed,  upon  the  ground  that  the  executors  were  lia- 
ble to  the  complainants  in  the  original  bill  for  the  whole 
deva^twit,  but  that  Inman,  Swann  &  Co.  were  only  liable 
ito  the  extent  that  they  participated  and  assisted  in  the  de- 
itavit.  Upon  the  next  trial,  the  jury  found  against 
lan,  Swann  &  Co.  for  their  participation  in  the  devttsta- 
committed  by  the  executors  A  new  trial  was  moved 
,and  the  same  being  refused,  that  decree  was  brought  be- 
this  court  at  the  September  terra,  1882,  of  the  court, 
the  jadgment  of  the  court  below  was  affirmed.* 
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McKlnney  tv.  McKinney, 

This  present  bill  proposes  to  review  and  'reverse 
decrees  which  have  been  rendered  in  this  case  between  t 
same  parties.    The  court  below  held  that  there  was 
equity  in  the  bill,  and  refused  the  injunction  prayed  for:- 
and  plaintiffs  in  error  except  to  this  ruling  of  the  co 
below. 

The  decision  of  the  court  is  clearly  right — 4  Oa.^  65 
in  which  case  this  court  held  that  where  a  decree  in  equit; 
had  been  before  the  Supreme  Oourt,  and  the  judgment  or:- 
the  court  below  affirmed,  a  bill  of  review  will  not  lie  t 
reverse  such  decree. 

The  counsel  for  plaintiffs  in  error  insist  that  the  de 
cree  iirst  rendered  in  favor  of  defendants  in  error  agains 
the  executors  of  Willis,  and  the  decree  rendered  in  favor 
of  defendants  in  error  against  Inman,  Swann  &  Co.,  when 
taken  in  connection  with  the  pleadings  in  the  case,  are 
inconsistent,  and  cannot  be  intelligibly  executed  or  under- 
stood. Wo  think  that  thore  can  be  no  difficulty  in  under- 
standing the  decrees  complained  of.  The  decree  against 
the  executors  found  the  amount  the  defendants  in  error, 
who  were  conXplainants,  were  entitled  to  for  the  devastavit 
committed  by  the  executors.  The  decree  against  Inman, 
Swann  &  Co.  found  the  amount  for  which  they  were  liable, 
by  reason  of  having  assisted  and  participated  in  the  ^«va«- 
tavit  committed  by  the  executors.  The  first  decree  fixed 
the  whole  amount  due  defendants  in  error,  and  of  this 
amount  the  last  decree  fixed  the  liability  of  Inman,  Swann 
&Co. 

Judgment  affirmed. 


McKlNNKY  V8.    McKlNNEY. 

1.  The  verdict  is  supported  by  the  evidence. 

2.  Where  one  great-granddaughter  of  a  common  ancestor  was  the 
wife  01  a  propounder  of  a  will  and  codicil,  and  interested  in  the 
result,  and  another  great-granddaughter  of  the  same  common  an- 
cestor was  the  wife  of  a  juror,  the  juror  was  related  to  the  wife  of 
the  propounder  by  affinity  within  th3  f  jurth  degree,  bat  was  not 
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and  was  incompetent.    The  court  refused  to  grant  the  new 
trial ;  and  this  is  excepted  to  and  error  assigned  thereon. 

1.  In  looking  through  the  testimony  in  this  case,  the 
verdict  of  the  jury  is  fully  sustained  by  the  evidence  sub- 
mitted by  the  parties  in  this  case,  and  there  wis  no  error 
in  refusing  the  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  etc. 

2.  It  is  insisted  by  the  plaintiff  in  error  that  Freeman, 
the  juror,  was  incompetent,  by  reason  of  his  relationship 
to  the  parties  in  this  case.    It  appears  that  one  Mays  had 
born  to  him  a  son  named  Robert,  who  had  a  daughter 
named  Caroline,  who  was  the  mother  of  the  wife  of  the 
juror,  Freeman.    The  same  Mays,  the  ancestor,  had  another 
son  named  Thomas,  who  had  a  (laughter  named  Lou,  who 
was  the  mother  of  Lena,  the  wife  of  James  R.  McKinnev« 
the  propounder  and  legatee.     The  juror  was  related  to 
Lena,  the  wife  of  the  propounder,  by  affinity,  within  the 
fourth  degree,  but  he  was  not  related  to  McKinney,  the 
propounder,  except  by  double  affinity.     Ho  would  have 
been  incompetent  as  a  juror,  had  he  been  challenged  be- 
fore he  was  taken  on  ihe  jury,  but  the  jury  found  against 
the  codicil,  under  which  alone  Mrs.  Lena  McKinney  had 
any  interest  in  this  case ;  and  if  there  had  been  no  codicil, 
she,  Mrs.  Lena  McKinney,  would  have  had  no  interest  in 
this  case,  and  then  there  could  not  have  been  any  ground 
upon  which  the  juror  would  have  been  incompetent,  as  he 
was  in  nowise  related,   by  consanguinity  or  affinity,  to 
James  R.  McKinney,  the  propounder  and  legatee.     The 
jury  having  found  against  the  codicil,  and  Mrs.   Lena 
McKinney  being  content,  she  is  out  of  the  litigation,  and 
her   rights,  if  any,  foreclosed ,  and  the  propounder  and 
caveator  being  satisfied  with  the  verdict  finding  against 
the  codicil^  the  caveator  is  not  hurt  by  reason  of  Freeman's 
having  been  one  of  tlie  jury ;  and  the  court  which  tried  the 
case  being  satisfied  to  let  the  verdict  st-and ;  and  as  this 
court  can  see  no  good  to  result  from  a  new  trial  m  this 
case,  none  of  the  parties  to  the  case  being  hurt  on  accotmt 


SEPTEMBER  TERM,  J  883. 


of  the  juror,  Freeman,  having  served  on  the  jury,  the 
jndgment  of  the  coart  refusing  a  new  trial  io  this  case  is 
affirmed.  ' 

Judgment  affirmed. 

i 

Lilly  va.  Boyd. 

1.  Vhen  a  person  who  wishes  to  purchase  land  retains  an  attorney 
to  examine  the  titles,  and  such  attorney  reports  to  his  clieiu  Ihat 
the  title  of  the  person  from  whom  lie  wishes  to  purchase  is  gowl, 
and  it  would  be  safe  to  purchase,  and  this  rejxirt  of  the  attorney  is 
false,  he  is  guilty  of  a  breach  of  duty,  and  a  rif^ht  of  action  im- 
mediately accrues  to  the  clisnt.  It  no  special  damage  or  injui'y 
has  resulted  to  the  client,  then  he  may  nevertheless  recover  nomi- 
nal damages ;  if  special  damt^  result  from  the  misconduct  of  the 
attorney,  it  is  not  of  itself  a  cause  of  action ;  the  breach  of  duty 
imposed  by  the  contract  is  the  cause  of  action,  nnd  not  the  conse- 
quential dantage  resultini;  from  it.  And  the  statute  of  limitations 
begins  to  run  from  the  data  of  the  breach  of  duty. 

(a.)  Such  advice  having  been  given  on  March  25,  IS(iO,  and  suit  hav- 
ing been  commenced  on  September  26,  1831,  it  was  barred  by  tho 
statute  of  limitations. 
Septsmber  11,  18S1. 

Attorney  and  Olient.  Actions.  Statute  of  Limitations. 
Damages.  Before  Judge  Estes.  Lumpkin  Superior  Court. 
April  Term,  1883. 

Reported  in  the  decision. 

W.  F.  FisotEY ;  G.  N.  Lester,  for  plaintiff  in  error. 

J.  M.  Bishop  ;  IL  Thompson  ;  C.  D.  Phillips  ;  M.  L. 
Smith,  for  defendant. 

BLAVDPoRn,  Justice. 

'0..A.  Lilly  brought  hia  action  on  the  case  against  Wier 
.Bogrdfin  which  he  alleged  that  on  the  25th  Marrh,  1866, 
kt-ptid  defiandant  for  his  opinion  as  an  attorney  at 
■jlMir;1Iuit  defendant  had  previously  thereto  been  employed. 
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as  such  attorney  to  investigate  the  titles  to  certain  lots  of 
land,  and  upon  the  advice  and  opinion  of  said  attorney 
that  plaintiff  purchased  said  lands ;  that  on  the  12th  day 
of  April,  1880,  he  and  his  assigns  were  duly  evicted  from 
four-fifths  of  the  lands  mentioned.  The  declaration  was 
demurred  to,  on  the  ground  that  the  plaintiiTs  cause  of 
action  was  barred  by  the  statute  of  limitations,  as  appeared 
by  the  declaration.  The  court,  sustained  the  demurrer,  and 
dismissed  plaintiiTs  case,  and  the  plaintiff  excepted,  and 
error  thereon  is  assigned. 

The  gist  of  this  action  is  the  misconduct  of  the  defend- 
ant. When  a  person  who  wishes  to  purchase  lands, 
retains  an  attorney  to  examine  the  titles,  and  such  attor- 
ney reports  to  his  client  that  the  titles  of  the  person 
from  whom  he  wishes  to  purchase  are  good,  and  it  would 
be  safe  to  make  the  purchase,  and  the  attorney  makes 
a  false  report  to  his  client,  he  is  guilty  of  a  breach  of 
duty,  and  a  right  of  action  immediately  accrues  to  tlie 
client;  if  no  special  damage  or  injury  has  resulted  to  the 
client,  then  he  may,  nevertheless,  recover  nominal  dam- 
ages ;  if  special  damage  result  from  the  misconduct  of  the 
attorney,  it  is  nof.  of  itself  a  cause  of  action,  but  the  breach 
of  duty  imposed  by  the  contract  is  the  cause  of  action, 
and  not  the  consequential  damage  resulting  from  it.  The 
breach  of  promise  or  of  duty  took  place  as  soon  as  the 
defendant  reported  that  he  had  examined  the  titles  to  the 
lands,  and  that  the  same  were  good  and  sufficient.  And 
the  plaintifTs  declaration  avers  that  this  breach  of  duty 
occurred  on  the  25th  March,  1S6G,  and  this  action  was  not 
commenced  until  the  20th  September,  1881;  it  follows, 
therefore,  that  the  statute  of  limitations  is  a  bar  to  this 
action.  See  Howell  vs.  Young.  5  Barnwell  &  Cresswell, 
263,  in  which  this  question  is  ably  discussed  by  Bayley 
and  Holroyd,  Justices  In  Rhines  V8.  Evans,  6rt  Pa., 
195,  it  is  held  that  the  statute  of  limitations  begins  to 
run  in  favor  of  an  attornev  from  the  time  he  collects  or 
receives  money  for  his  client,  although  the  client  may  not 
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know  it,  but  find  it  out  afterwards.  And  upon  the  point 
under  consideratioQ  the  cases  of  Short  vs.  MacCarthy,  3 
Bam.  &  Aid.,  626 ;  Brown  vs.  Howard,  4  Moore,  508,  may 
be  relied  on.  See  also  Weekes  on  Attorneys  at  Law,  p.  529, 
§320.  This  court  held  in  tlic  case  of  Crawford  vs.  Gaul- 
dei^  33  Gd.,  174,  that  the  statute  of  limitations  commences 
to  run  from  the  time  the  negligent  act  waa  committed  by 
the  attorney.  And  this  principle  is  fully  sustained  by  the 
authorities  referred  to  above.  There  »a9  no  error  in  sus- 
taining the  demurrer  to  plaintifPs  declaration,  and  the 
judgment  of  the  court  below  is  accordingly  alSrmed. 
Judgment  affirmed. 


Adaus  ei  at  V8.  Ths  Statx  op  Geobgu. 

Where  one  who  waa  resistiDg  arrest  by  a  constable  and  hie  poue,  wob 
abot  and  killed  by  one  of  tbe  latt«T,and,  on  a  prosecution  formur- 
der,  it  was  set  np,  by  way  of  defence,  that  the  deceased  waa  seek- 
ingtocommita  felony  on  tbcconstable,  or,  atleast,  tliat  the  person 
who  fired  the  shot  acted  under  reasonable  fears  thereof,  under  tbe 
latter  branch  of  the  defence,  it  was  not  necessary  to  show  that  (he 
kilting  was  actually  necessary  to  prevent  the  felony,  but  it  would 
bave  been  enough  to  have  shown  that  the  circumstances  were  cut- 
flcient  to  excite  the  fears  of  a  reasonable  man  that  it  was  tbe  pur* 
pose  of  the  deceased  to  perpetrate  a  felony  upon  the  officer,  and 
tliat  the  accused  acted  under  the  influence  of  those  fears,  and  not 
in  A  spirit  of  revenf 
September  11,  ISBl 

Criminal  Law.  Charge  of  Court.  Before  Jndge  Hutch- 
IH8.     Walton  Superior  Court.     February  Term,  1883. 

Monroe  Adams,  Job  R.  Smith,  Charlie  Cheatham, 
Thomas  Austin  and  James  Austin  were  indicted  fur  mur- 
der, it  being  alleged  that  they  killed  one  Alfred  T.  Sims, 
on  July  20, 1882. 

On  the  trial,  the  evidence  for  the  state  was,  in  brief,  as 
MIowe :  The  defendants  wont  to  the  house  of  Sims  to 
inert  him.  Sims  had  previously  stated  that  lie  was 
tttdj  to  be  tried  i  had  gone  to  the  court-ground  foe  that 
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purpose,  and  had  but  recently  returned  home  when  they 
arrived.    A  pistol  shot  was  heard  ;  then  some  one  called 
out  to  shoot,  and  a  gun  was  fired.    The  wife  of  Sims^  who 
was  from  twenty-five  to  fifty  >ards  away,  went  atouce  to 
the  house,  and  found  that  her  husband  had  been  shot  by 
Adams.    Smith  had  hold  of  her  husband,  and  was  pulling 
him  around.    Sims  said  to  Smith  that  the  latter  should 
not  have  had  him  shot,  as  he  was  not  trying  to  get  away, 
or  trying  to  shoot  Smith.     Smith  responded,  "  Yes,  you 
were."    Sims  said  that  he  was  a  dying  man ;  did  not  ex- 
pect to  live  an  hour,  and  would  not  tell  a  lie ;  that  the 
pistol  went  off  in  Smith's  hand,  after  the  latter  took  it  from 
him ;  that  Monroe  Adams  shot  him.    Smith  said,  "Monroe 
Adams  ought  not  to  have  shot  you.     I  did  not  tell  him  to 
kill."    Adams  said,  "Yes,  you  did  tell  mo  to  shoot,  and 
I  shot  liim."    Sims  said  to  Smith,  "Job,  you  came  here  to 
kill  me;  you  did  not  come  for  anything  else,"  and  Smith 
responded,  "Didn't  you  say  you  would  kill  me,  if  I  camo?" 
Sims  denied  having  said  so,  and  asserted  that  what  he  did 
say  was,  that  if  Smith  or  any  one  else  came  rightly,  he 
would  treat  them  rightly.     Sims  also  said  that  he  did  not 
think  that  Smith  had  any  right  to  run  in  on  him  and  try 
to  shoot  him,  after  lie  had   been   arrested  and  been  to 
the  court-ground  in  the  evening.     Adams  and  Cheatham 
had  guns ,  Smith  had  a  stick.    No  pistol  was  seen,  except 
one  which  Smith  produced  from  his  pocket,  showing  that 
one  barrel  had  been  fired.     Sims  made  other  statements 
before  his  death,  to  the  effect  that  his  pistol  had  fired  acci- 
dentally, and  that  the  ball  would  be  found  in  the  joist ;  and 
on  searching,  it  was  so  found.     Austin  had  stated  in  con- 
versation, since  the  homicide,  that  Smith  instructed  the 
part  y,  before  they  reached  the  house  of  Sims,  to  shoot ;  that 
is,  if  S:ms  resisted,  to  defend  tiiemselves. 

The  evidence  on  belialf  of  the  defence  showed,  in  brief, 
the  following  facts :  Sims  and  one  Joe  Smith  were  on  bad 
terms,  growing  out  of  an  attempted  outrage,  which  Sims 
charged  that  Joe  Smith  tried  to  perpetrate  upon  his  little 
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girl.    Joe  Smith  swore  ODt  a  warrant  for  assaalt  witli  in- 
tflit  to  murder ;  also  a  peace  warrant.     These  warranto 
Were  placed  in  the  hands  of  Job  R.  Smith  (who  was  a  con- 
stable) for  the  purpose  of  making  the  arrest.     Sims  had 
aouonnced  that  he  was  ready  for  trial,  but  that  he  would 
not  be  arrested,  and  would  kill  the  man  who  tried  to  arrest 
liim.     His  threat  of  violence  was  communicated  to  the 
constable,  who  was  somewhat  loth  to  undertake  the  arrest, 
but  the  ma^strate  infonoed  him  that  he  considered  it  his 
duty  to  do  BO.    He  thereupon  received  the  warrant,  and 
sammoned  the  other  defendants  as  a  posse  to  aid  Itim  ia 
xnakin;;  the  arrest.    He  remarked  that  he  thought  that, 
"by  humoring  Sims,  he  could  manage  him.    On  the  way  to 
the  house  of  Sims,  they  borrowed  a  rifle  and  a  shot-gun.  On 
Teaching  the  house,  Smith  instructed  two  of  i\\e  posse  to 
accompany  him  inside,  and  told  the  other  two  to  go  to  the 
back  door  and  window.     Smith,  accompanied  by  Olieat- 
ham  and  James  Austin,  entered  the  Iiouse.     Smith  looked 
around  and  said,  "He  ain't  here,"     Just  then  Sims  stepped 
out  of  the  dining-room  door,  with  his  hand  in  liis  pocket. 
Smith  bade  Ifcm  good  evening,  but  he  did  not  reply.  Smith 
then  informed  him  that  he  had  come  to  arrest  him  on  two 
warrants,  stating  the  offences  charged,  and  asked  him  if 
he  had  been  ai-rested.     He  rephed,  that  he  had  not,  and, 
with  an  oath,  that  he  never  intenileil  to  be.     Smitit  told 
him  that  if  he  would  give  up,  bo  would  be  treated  rightly, 
and  that  he  (Smith)  was  taking  no  stand  against  him. 
Sims  jerked  out  a  pistol,  and,  with  an  oath,  said  that 
he  would  blow  Smith's  brains  out.     Smith  told  him  not  to 
ihoot,  but  he  leveled  the  pistol  at  Smith's  head.     The  lat- 
ter stepped  forward,  and  tried  to  knock  up  the  weapon. 
IjStms  tired,  cutting  a  hole  through  the  brim  of  Smith's  hat; 
nilh  thereupon  grabbed  him,  and  a  struggle  ensued.  Sims 
Killed  out  another  pistol,  and  fired  a  second  shot.  He  had 
mith  bcntover  at  the  time.  When  he  did  this,  Adams  tired 
on  him  with  a  shot-gun,  and  the  two  fell  to  the  floor 
sth^.     Ifter  the  fall,  Smith  took  a  pistol  from  Sims, 
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which  was  cocked.  Mrs.  Sims  then  came  into  the  house, 
and  inquired  who  had  killed  her  husband.  Adams  said 
he  had  shot  him,  because  the  latter  had  shot  Job  Smith. 

There  was  some  other  testimony  tending  to  impeach 
witnesses,  and  relating  to  minor  details,  not  material  here. 

The  jury  found  the  defendants,  Smith  and  Adams,  guilty 
of  involuntary  manslaughter,  in  the  commission  of  a  law- 
ful act,  without  due  caution  and  circumspection.  They 
moved  for  a  new  trial  on  various  grounds.  Only  one  of 
these  was  considered  by  the  Supreme  Court,  namely,  the 
giving  of  the  charge  set  out  in  the  decision. 

H.  D.  McDaniel  ;  J.  W.  Arnold  ;  B.  J.  Edwards  ;  A 
S.  Erwin,  for  plaintiffs  in  error. 

A.  L.  Mitchell,  solicitor  general,  by  Harrison  &  Pee- 
PLES,  for  the  state. 

Blandford,  Justice. 

The  court  below,  among  other  things,  charged  the  jury, 
"  If  you  believe  from  the  evidence,  at  the  time  of  the  kill- 
ing, deceased,  Sims,  manifestly  intended,  by  violence  or 
surprise,  to  commit  a  felony  upon  the  officer  while  engaged 
in  the  proper  performance  of  his  official  duty,  and  tho  cir- 
cumstances, as  they  appeared  to  Adams,  were  sufficient  to 
excite  f  he  fears  of  a  reasonable  man,  and  that  he  believed 
that  it  was  necessary  to  kill  him  to  prevent  the  felony, 
and  he  acted  under  the  influence  of  those  fears  and  belief, 
and  not  in  a  spirit  of  revenge,  and  he  killed  Sims,  and  the 
killing  was  neces^ary  to  prevent  the  felony,  it  would  be 
justifiable  homicide."  This  charge  would  have  been  right 
and  in  accordance  with  the  Code,  if  the  court  had  left  out 
the  words,  **  and  the  killing  was  necessary  to  prevent  the 
felony; "  with  the  addition  of  these  words,  the  charge  was 
erroneous.  The  Code  does  not  make  it  necessary,  under  the 
circumstances  of  a  case  like  this,  that  the  killing  was  nec- 
essary to  prevent  the  felony ;  all  that  the  Code  requires  is. 
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under  circumstances  like  these,  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  man  that 
it  was  the  purpose  of  the  deceased  to  perpetrate  a  felony 
upon  the  officer,  and  that  the  accused  acted  under  the  in- 
flnenc«  of  those  fears,  and  not  in  a  spirit  of  revenge.  It 
does  not  have  to  appear  that  the  killing  was  necessary  to 
prevent  the  felony,  but  only  that  the  circumstances  were 
sufficient  to  excite  the  fears  of  a  reasonable  man.  and  that 
he  acted  under  those  fears,  and  not  in  a  spirit  of  revenge. 
There  were  other  rulings  and  decisions  of  the  court  ex- 
cepted to  in  this  case,  which  are  not  here  considered,  as 
they  may  not  occur  on  another  trial ;  but  it  mast  not  be 
inferred  that  they  are  approved  by  this  court. 
Judgment  reversed. 


COXHISSIONCRS   OF  PlI^OTAQK   OF   St.  SiMONS,  etc.,  Va.  TaB- 
BOTT,  AND  viee  versa. 

1.  Where  a  pilot  waa  tried  before  the  coiamissioners  of  pilotage  of 
the  port  of  Brunswick,  on  certain  cliargea  against  liim  (or  clerelic- 
tion  o(  duty,  and  after  a  conviction,  an  appeal  to  the  fcuperio' 
court  was  taken,  and  on  the  trial  before  a  jury  in  thatcotirthe  was 
acquitted,  the  comiuissioners  could  not  move  for  a  new  trial,  and 
npoD  its  refasal,  prosecute  a  writ  of  error  baaed  on  such  refusal. 
Ptocef^lings  agaiast  pilots  for  dereliction  of  duty  are  criminal  pro- 
ceedings, or  ^luui  criminal  proceedings,  and  a  judgment  in  favor  of 
the  defendant  cannot  be  reviewed, 
1  Where  a  case  has  been  tried  before  an  inferior  court,  and  from  its 
Judgment  an  appeal  has  been  taken  to  tlie  superior  court,  the 
nombera  comjtoslng  the  inferior  tribunal  are  notpartieatotbe  case 
pending  on  appeal,  and  cannot  prosecute  a  writ  of  error  in  their 
I)  Kveree  the  judgment  rendered  on  the  appeal. 
■■)  In  a  priH;eeiiing  against  a  pilot  for  a  dereliction  of  duty,  the 
re  no  parties  thereto,  except  as  reproaentalivea 
if  the  Stat?,  and  they  can  make  no  motion  for  new  trial,  nor  cm 
f  take  a  writ  of  error  in  their  own  namea. 
,  un. 

"Law,      Practice  in  Snpreme  Court.      Pilots. 
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Commissioners  of  Pilotage  of  St  Simons,  etc.,  vs.  Tabbott.  and  vice  vena. 

Parties.      Former  Jeopardy.      Before  Judge    Mershox. 
Glynn  Superior  Court.  December  Adjourned  Term,  1882. 

Reported  in  the  decision. 

C.  P.  Goodyear  ;  Symmes  &  Atkinson,  for  the  commis- 
sioners. 

Harris  &  Smith,  contra. 
Blandford,  Justice. 

Certain  charges  having  been  preferred  against  Tabbott 
for  dereliction  of  duty  as  pilot,  he  was  tried  before  the  com- 
missioners of  i)ilotage  for  the  port  of  Brunswick,  and  found 
guilty,  and,  by  their  judgment  and  sentence,  deprived  of 
the  office  of  pilot.  He  presented  his  petition  to  the  judge 
of  the  superior  court  for  an  appeal  to  the  superior  court, 
which  was  granted ;  and  on  the  trial  of  the  issue  before  a 
jury  in  the  superior  court,  he  was  acquitted  of  the  charge 
preferred  against  him.  The  commissioners  moved  for  a 
new  trial,  upon  several  grounds.  The  court  dismissed  the 
same  on  several  grounds,  among  which  was  the  ground 
that  the  case  against  Tabbott  was  in  the  nature  of  a  crim- 
inal proceeding.  To  this  ruling  of  the  court  the  commis- 
sioners excepted,  and  this  writ  of  error  is  presented  to 
review  and  reverse  this  judgment  of  the  court  below.  The 
Code,  sections  1504  to  1542,  inclusive,  Cobb's  Digest,  33, 
contains  the  statute  of  this  state  m  relation  to  the  subject 
of  pilotage  for  the  port  of  Brunswick.  It  provides  for  the 
appointment  of  pilots,  their  trial,  and  the  offences  for 
which  they  may  be  tried,  and  their  punishments.  It 
also  provides  for  an  appeal  to  the  superior  court  in  certain 
cases,  by  the  order  of  the  judge  of  the  superior  court,  upon 
petition  for  that  purpose,  and  provides  that,  upon  such  ap- 
peal, an  issue  shall  be  made  up  and  tried  by  a  special 

jury. 

In  the  first  instance,  the  trial  is  to  be  had  by  and  before 
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of  PliuUge  ol  SL  ainioiu,  etc,  m.  Tabbolt,  uid  rice  wno. 

the  commission  era  of  pilotage  provided  by  the  statute ; 
from  the  judgment,  of  the  commissioners,  an  appeal  may 
be  taken  by  tbe  pilot,  as  above  stated.  In  this  case,  the 
pilot  was  tried  by  the  commissioaers,  and  found  guilty,  and 
deprived  of  his  office  of  pilot;  he  presented  his  appeal  to 
the  superior  court,  and  upon  trial  before  that  court,  he 
was  acquitted,  and  restored  to  his  office  of  pilot. 

la  this  case  a  quasi  criminal  case,  or  in  its  nature  a  crim- 
inal case,  so  as  to  prevent  a  review  of  the  judgment  in 
favor  of  the  defendant!  We  think  so.  The  commissioners 
of  pilotage,  nnder  the  statute  as  to  the  trial  and  punish- 
ment of  pilots,  are  acourt  exercising  punitive  powers,  fines 
and  suspension,  and  removal  from  office.  As  a  court,  they 
represent,  in  this  respect,  the  justice  and  sovereignty  of 
the  state.  The  pilot  is  allowed  a  rehearing  by  apjwal 
to  the  superior  court,  another  tribunal,  which  represents 
the  justice  and  sovereignty  of  the  state,  and  when  ac- 
quitted by  this  appelate  tribunal,  there  is  no  further  appeal. 
The  commissioners  of  pilotage  are  no  parties  to  this  case; 
when  the  appeal  was  allowed  by  the  judge  of  the  superior 
court,  and  the  superior  court  acquired  jurisdiction  of  this 
case,  all  right  or  power  of  the  commissioners  over  this  case 
ceased  and  determined;  and  even  if  this  were  not  a  criminal 
proceeding,  these  commissioners  are  no  parties  to  the  same, 
except  as  representatives  of  the  state.  They  can  make  no 
motion,  nor  can  they  prosecute  a  writ  of  error  in  their 
names  to  review  the  proceedings  had  before  the  superior 
court;  it  would  be  to  allow  a^i  inferior  tribunal,  which  had 
cost  jurisdiction  of  acase  by  an  appeal  to  aeuperiorcourt, 
Lto  prosecute  a  writ  of  error  in  its  name,  to  reverse  the 
[aling  of  the  appellate  court.  This  is  what  is  attempted 
The  commissioners  of  pilotage  must  be  satisfied 
H^.  and  o)jey,  the  judgment  of  thesuperior  court  of  the 
jonty  of  Giynn. 
k  Juttgoient  affirmed. 

1  of  exceptions  dismissed. 
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Bagwell  i«.  fiagwelL 

Bagwell  vs.  Bagwell. 

1.  Any  fact  showing  that  a  contract  is  unfair,  unjust,  or  against  good 
conscience,  will  justify  a  court  of  equity  in  refusing  to  decree  its 
specific  performance. 

2.  The  exercise  of  the  jurisdiction  of  courts  of  equity  to  decree  a  spe- 
cific performance  or  the  recission  of  a  contract,  is  not  a  matter  of 
right  in  either  party,  but  is  a  matter  of  sound  and  reasonable  dis- 
cretion in  the  court,  which  governs  itself,  as  far  as  it  may,  by  gen- 
eral rules  and  principles,  but  at  the  same  time  withholds  or  grants 
relief  according  to  the  circumstances  of  each  particular  case,  when 
these  rules  and  principles  will  not  furnish  any  exact  measure  of 
justice  between  the  parties. 

3.  Courts  of  equity  will  not  decree  a  specific  performance  in  cases  of 
fraud  or  mistake ;  or  where  the  decree  would  produce  injustice ;  or 
where  it  would  compel  the  party  to  an  illegal  or  immoral  act ;  or 
where  it  would  be  against  public  policy ;  or  where  it  would  involre 
a  breach  of  trust. 

4.  A  surviving  member  of  a  firm  was  also  the  administrator  of  the 
deceased  partner ;  the  firm  and  its  members  were  insoWent ;  the 
firm  and  the  deceased  member  were  deeply  involved ;  the  com- 
plainant, as  executor,  sold  land  as  the  individual  property  of  the 
decedent ;  it  was  bid  off  for  defendant,  who  sub^quently  trans- 
ferred his  bid  to  complainant,  upon  condition  that  complainant 
would  pay  him  a  note  which  he  held  against  the  insolvent  firm ; 
a  part  of  this  amount  has  be3n  paid.  Complainant  offered  to 
complete  the  contract,  and  prayed  for  specific  performance : 

Heldj  that  the  bill  was  properly  dismissed  on  demurrer.  The  con- 
tract setup  would  divert  assets  from  the  proper  course  of  admin- 
istration, and  be  a  breach  of  trust  and  a  constructive  fraud. 
Partnership  assets  are  primarily  liable  for  firm  debts,  and  individ- 
ual assets  for  individual  debts,  in  cases  of  insolvency  and  death. 

September  11, 1883.  x 

Specific  Performance.  Partnership.  Debtor  and  Cred- 
itor. Equity.  Before  Judge  Hutchins.  Franklin  Superior 
Court.     March  Term,  1883. 

J.  M.  0.  Bagwell  filed  his  bill  against  A.  G.  Bagwell^ 
alleging,  in  brief,  as  follows:  In  1873,  J.  Madison  Bag- 
well and  complainant  were  merchants  in  the  town  of 
C  arnesville,  Georgia,  under  the  firm  name  of  J.  M.  Bag- 
well &  Son.    On  April   19,  1873,  they  borrowed  from 
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defendant  $260.00,  and  gave  therefor  their  note,  beanng 
ten  per  cent  interest.  On  March  8,  1875,  J.  Madison 
Bagwell  died  testate,  leaving  complainant  ae  hiu  executor. 
As  such,  complainant  aold  the  realty  of  the  deceased,  on 
the  first  Tuesday  in  January,  1876.  Defendant  caused 
Ihe  store-room  in  Carnesrille  to  be  bid  in  for  him  for 
4375.00.  Some  days  after  the  sale,  defendant  went  to 
complainant  and  informed  him  that  he  (defendant)  had  no 
use  for  the  etore-room,  and  was  unable  to  pay  for  it  at  that 
time,  and  offered  to  let  complainant  take  it  from  him.  Com- 
plainant tendered  him  a  deed,  but  defendant  declined  to 
take  it  for  awhile,  sajring  that  complainant  could  hold  it, 
but  he  subsequently  took  it.  A  contract  was  made  be- 
tween complainant  and  defendant,  to  the  effect  that  com- 
plainant should  pay  ofl  the  iirm  note  due  to  defendant, 
assume  the  bid  of  defendant  for  the  house,  and  that  the 
defendant  should  thereupon  make  him  a  deed.  This  agree- 
ment was  very  advantageous  to  defendant,  because  the  firm 
and  both  of  its  members  were  insolvent ;  and  in  tlio  regu- 
lar course  of  administration,  the  individual  assets  of  the 
deceased  member  would  be  first  applied  to  his  individual 
debts,  leaving  the  firm  debt  due  to  defendant  unpaid. 
On  the  day  the  contract  was  made,  complainant  paid 
defendant  $173.00,  and  on  July  13,  1878,  he  paid  $25.00 
more.  Immediately  after  the  contract,  complainant  took 
possession  of  the  property,  paid  taxes  and  expenses  of  re- 
pairs, and  held  possession  until  January  13, 1SS3.  At  the 
time  of  tho  contract,  property  in  Ciirnesville  was  very 
much  depreciated  in  value,  and  complainant  would  not 
have  remained  thero  at  all  but  for  having  bought  this  lot, 
Ud  would  not  have  rented  it  at  any  price.  But  property 
has  now  advanced  in  valuation,  and  defendant  claims  the 
tttte  to  tJiis  house,  and  unless  a  specific  performance  is 
Screed,  can  eject  complainant  and  hold  him  liable  for 
',.  Hot.  He  hag  tendered  defendant  the  balance  due  on  the 
' '  v.-  (Mti.md  demanded  a  deed, but  defendant  refuses  to  com- 
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ply  with  the  contract.     The  object  of  the  bill  was  to  com 
pel  a  specific  performance. 

Defendant  demurred  to  the  bill  for  want  of  equity, 
because  there  was  a  complete  remedy  at  law,  and  because 
the  contract  set  up  in  the  bill  was  illegal  and  contrary  to 
public  policy. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill.    Complainant  excepted. 

J.  T.  DoRTCS ;  W.  R.  Little  ;  S.  P.  Thurmond,  for  plain- 
tiflFin  error. 

A.  S.  Erwin  ;  B.  F.  Camp,  for  defendant. 

Hall,  Justice. 

Any  fact  showing  that  ^  contract  is  unfair,  or  unjust,  or 
against  good  conscience,  will  justify  a  court  of  equity  in 
refusing  to  decree  its  specific  performance.  Code,  §3190. 
The  exercise  of  the  jurisdiction  of  a  court  of  equity  to  de- 
cree a  specific  performance,  or  the  recission.  of  a  contract, 
is  not  a  matter  oi  right  in  either  party,  but  is  a  matter  of 
sound  and  reasonable  discretion  in  the  court,  which*  gov- 
erns itself,  as  far  as  it  may,  by  general  rules  and  principles, 
but,  at  the  same  time,  which  withholds  or  grants  relief 
according  to  the  circumstances  of  each  particular  case, 
when  these  rules  and  principles  will  not  furnish  any  ex- 
act measure  of  justice  between  the  parties.  Story's  Eq., 
§742. 

Courts  of  equity  will  not  decree  a  specific  performance 
in  cases  of  fraud  or  mistake ;  or  where  the  decree  would 
produce  injustice;  or  where  it  would  compel  the  party  to 
an  illegal  or  immoral  act ;  or  where  it  would  be  against 
public  policy ;  or  where  it  would  involve  a  breach  of  trust 
7rf.,  769 ;  Mortback  V8,  BuUer,  10  Ves.,  292 ;  Ord  vs.  Noel, 
5  Madd.,  438;  Bridges  V8.  Rice,  1  J.  and  W.,  74 ;  and  nu- 
merous other  cases  cited  by  annotator  in  notes  to  Woollam 
V8.  Hearn,  2  Whit«  and  T.  Lead.   Cases,  pt.  1,  p.  876,  marg. 
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'bis  rale  embraces  constructive  as  well  as  actual  fraud. 
'<*-»  American  Notes,  p.  593,  top. 
The  bill,  in  this  instance,  makes  this  case  :  The  com- 
Plainanl  was  the  surviving  member  of  a  iirm,  and  also  the 
■'IniiiiiBtrator  of  the  deceased  partner    both  the  firm  and 
"*e  individual  members  thereof  were  insolvent;  the  firm 
.*®  deeply  involved,  as  was  also  the  deceased  member  on 
*^   personal  account ;  in  fact,  his  estate  was  wholly  inad 
^.**ate  to  pay   his   individual    debts.     The  property  in 
^**^'Stion  was  sold  as  the  individual  property  of  deceased, 
_  "    "the  complainant,  as  his  administrator,  and  waa  bid  off 
-     *~    the  respondent,  who  subsequently  transferred  his  bid 
^le  complainant,  upon  condition  that  the  compiainant 
^*X]ld  pay  him  a  note  which  he  held  against  this  insolv- 
*^t  firm.     Only  a  portion  of  the  purchase  money,  so- 
^*led,  was  paid  by  complain^t,  in  pursuance  of  this 
'^^ritract,  to  the  estate  be  represented;  the  balance  of  the 
^Ine,  i>r  a  large  poition  thereof,  was  paid  on  the  claim 
^^Id  by  defendant  against  this  insolvent  firm,  and  was 
*  »lus  diverted  from  the  proper  course  of  administration, 
'^he  partnership  assets  being  primarily  liable  to  partner- 
Ship  debts,  and  the  individual  effects  to  the  personal  debts 
Of  the  members.    Code,  §1918.     That  a  court  of  equity 
Will  not  decree  a  specific  performance  of  such  a  contract, 
is  too  plain  to  admit  of  question  or  doubt;  it  would  be 
assisting  in  a  direct  breach  of  trust;  would  be  aiding  in  a 
violation  of  the  settled  policy  of  the  law,  and  would  be 
coantenancing  and  upholding  a  constructive  fraud.    9 
Pfuge's  Ch.  R,  650;  Fleming  et  al.  vs.  Foran  et  at,  12 
Qa.,  594,  et  aeq.,  especially  what  is  said  by  Lumpkin,  J.. 
on  pp.  5DC.  S97,  598,  599. 

There  was,  therefore,  no  error  in  sustaining  the  demurrer 
to  this  bill:  it  was  without  equity,  and  showed  upon  its 
face  that  the  contract  it  sought  to  have  specifically  per- 
med was  in  violation  of  public  policy,  was  founded  on 
ich  of  trust,  and  was,  to  say  the  least  of  it,  a  cou- 
tive  fraud. 
emeat  aSrmed. 
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Blanco  &  McQarough  vs.  Mice. 

Blance  &  MgGarough  vs.  Mizb. 

1.  Where  suit  was  broaght  and  judgment  obtained  against  a  sheriff, 
and  the  execution  issued  thereon  was  directed  ''to  ail  and  singolar 
the  sheriffs  of  this  state  and  their  lawful  deputies/'  and  was  lev- 
ied by  the  coroner,  and  a  claim  interposed,  the  claimant  could 
move,  at  the  trial  of  the  case  and  before  issue  joined,  to  dismiss  the 
levy,  because  it  appeared  that  the  coroner  had  no  authoril^  to 
make  the  same. 

2.  Where  a  ft.  fa,  is  issued  against  the  sheriff  as  such,  it  should  be 
directed  to  the  coroner  of  the  county  of  his  residence,  and  to  all 
and  singular  the  sheriffs  of  the  state,  except  the  sheriff  of  such 
county ;  when  this  has  been  done,  the  coroner  has  authority,  with- 
out more,  to  make  the  levy.  Where  the  fi,  fa,  is  upt  thus  directed, 
and  it  does  not  appear  on  the  face  of  the  proceedings  that  the 
sheriff  is  disqualified  to  act,  then,  upon  affidavit  being  made  of  the 
fact  »nd  placed  in  the  hands  of  the  clerk  of  the  court  issuing  the 
process,  and  by  him  delivered  to  the  coroner,  that  officer  is  author- 
ized to  make  the  levy.  Without  this,  he  has  no  authority  to  exe- 
cute the  process.  * 

September  25, 1883. 

Sheriffs.  Executions.  Levy  and  Sale.  Claim.  Coroner. 
Before  Judge  Fort.    Sumter  Superior  Court    April  Term, 

1883. 

Reported  in  the  decision. 

HiNToN  &  Mathews  ;  Hawkins  &  Hawkins,  for  plain- 
tifls  in  error. 

GuERRY  &  Sons,  for  defendant. 

Hall,  Justice. 

The  plaintiffs  obtained  an  execution  against  J.  W.  Mize, 
which  was  directed,  as  required  by  law  (Code,  §3632),  to 
"  all  and  singular  the  sheriffs  of  this  state  and  their  lawful 
deputies."  When  the  suit  was  commenced,  on  which  this 
execution  issued,  Mize  was  sheriff,  and  has  continued  to  be 
sheriff  of  Sumter  county  until  t-he  present  time.  On  the 
20th  of  August,  1881,  the  coroner  of  Sumter  county  levied 
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tbis^.ya.  on  three  bales  of  cotton  in  the  warehouse  of 
HarroM,  Johnson  &  Co.,  as  the  property  of  "J.  W.  Mize, 
sberift  of  Sumter  county,  Georgia,"  the  property  was 
claimed,  and  upon  the  trial  of  the  claim,  and  before  issue 
joined,  the  claimant  moved  to  dismiss  the  levy,  because  it 
appeared  that  the  coroner  had  no  authority  to  make  the 
same.  The  court  below  sustained  this  motion,  and  ordered 
tibe  levy  dismissed,  because  it  appeared  by  the  admission 
of  the  parties  that  no  affidavit  bad  been  iiled,  as  required 
"by  the  Code,  §588,  Exception  is  taken  to  this  decision, 
^nd  that  exception  brings  the  case  here. 

1.  That  the  claimant  had  the  right  to  make  this  motion, 
cknd  that  it  was  made  at  the  proper  time  and  in  the  proper 
■Knanner.  is  well  settled  by  the  decisions  of  this  court,  58 
^a..  417;  60  7rf.,  489. 

3.  We  hold  that  the  coroner  Ijad  no  authority  to  make 
"the  levy,  and  that  his  action,  for  the  want  of  such  authority, 
is  void.  The  execution  did  not  issue  against  Mize  as  sheriff, 
but  as  an  individual;  had  it  issued  against  him  as  sheriff, 
then  it  should  have  been  directed  to  the  coroner  of  the 
county  of  his  residence,  and  to  all  and  tiin^iilar  the  sheriffs 
of  the  stite,  except  the  aherilf  of  the  county  of  Sumter ; 
in  that  event,  the  coroner  would  have  had  authority,  with- 
out more,  to  make  the  levy.  Code,  §3633.  Where  the^. 
fa.  is  not  thus  directed,  and  it  does  not  appear  on  the  face 
of  the  proceedings  that  the  sheriff  is  distiualilied  to  act. 
as  is  evidently  the  case  where  he  is  a  party  to  the  process, 
then,  upon  affidavit  being  made  of  the  fact  and  placed  in 
the  hands  of  the  clerk  of  the  court  issuing  the  process. 
Did  by  him  delivered  to  the  coroner,  that  ollicer  is  author- 
ixedto  make  the  levy,  Jd.,  588.  Without  Ihis,  however. 
he  his  DO  more  authority  to  execute  the  process  than  any 
her  citizen. 
Judgment  affirmed. 

T7a-8 
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1.  The  showing  in  support  of  a  motion  for  continuance,  on  the  ground 
of  the  absence  of  witnesses,  s^iould  be  full,  satisfactory  and  direct, 
as  to  the  material  allegations  necessary  for  that  purpose;  it 
should  appear  that  there  is  no  other  witness  present  by  whom  the 
defendant  can  satisfactorily  prove  the  same  facts,  and  that  such 
facts  would  be  evidence  in  the  case. 

(a.)  Continuances  of  a  criminal  case,  after  the  first  term,  rest  in  the 
sound  discretion  of  the  court;  and  even  at  the  first  term,  all 
diBcretion  is  not  denied  to  the  judge. 

2.  The  l)ill  of  exceptions  should  specify  plainly  the  decision  com- 
plained ''f.  An  assignment  of  error  that  the  entire  charge  is  erro- 
neous, is  too  general,  if  any  part  of  it  be  correct. 

(a.)  While  confessions  of  guilt  should  be"  received  with  great  cau- 
tion, and  will  not,  alone,  justify  a  conviction,  yet  if  they  should 
be  corroborated  by  circumstances,  they  would  be  sufficient  for 
that  purpose. 

(&.)  The  charge  on  the  subject  of  circumstantial  evidence  aod  con- 
fessions was  full,  clear  and  proper. 

3.  AVhere  the  preliminary  examination  as  to  the  admissibility  of  con- 
fessions was  conducted  in  the  presence  of  the  jury,  and  being 
found  competent,  they  were  admitted,  this  was  not  such  error  as 
would  re(iuire  a  new  trial ;  aliter,  had  the  confessions  been  inad- 
missible. 

January  8,  1884. 

Criminal  Law.  Continuance.  Murder.  Practice  in 
Superior  Court.  Before  Judge  Adams.  Mcintosh  Supe- 
rior Court.     May  Term,  1883. 

To  the  report  contained  in  th^  decision,  it  is  only  nec- 
essary to  add,  in  connection  with  the  third  division  thereof, 
that  one  ground  of  the  motion  for  new  trial  was  because 
the  court  did  not  cause  the  jury  to  retire  during  the  pre- 
liminary examination  as  to  the  admissibility  of  the  con- 
fession. After  examining  the  witness,  McGriff,  the  con- 
fessions were  held  admissible,  and  were  proved,  as  stated 
in  the  decision. 

Garrard,  Meldrim  &  Fraser,  for  plaintiff  in  error.-* 
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G.  .AxDEBSo^r,  attorney  general :  W.Q.  Charlton,  solici- 
tor goueral,  by  IIaroisos  &  Fseplbs,  for  the  state. 

Haxx,,  Justice. 

The  prisoner  and  his  brother,  Pompey  Anderson,  were 
•ttdicted  jointly  for  the  murder  of  Chance  Brown.    Wlien 
the  <:ase  was  called,  the  defendants  severed,  and  the  pris- 
oner -was  put  apon  his  trial.     He  moved  for  a  continuance, 
****!  put  his  showing  in  writing,  to  the  effect  that  Barbara 
•*-»i<i«rson,  and  other  witnesses  subpoenaed  for  them,  were 
^'^^^nt  without  his  consent,  etc.,  on  account  of  sickness  ; 
."**•  heexpected  to  prove  by  them  that  Pompey  Ander- 
'^'^  "was  absent  from  the  scene  of  the  homicide  at  the  time 
^^  as  committed,  and  could  not  have  participated  therein. 
"^ia  showing  for  a  continuance  was  overruled,  and  the 
'^^l  proceeded,    ITie  defendant  was  convicted,  and  made 
**lotion  for  a  new  tnal  upon  various  grounds,  which  was 
/^^mled  by  the  court.    In  this  motion  was  included  the 
^^<igment  overruling  the  continuance.  The  evidence  upon 
^uich  the  defendant  was  convicted  consisted  principally 
^f  his  own  confessionf!,  made  to  one  McGriff,  who  was 
Confined  in  Mcintosh  jail  at  the  time  defendant  was  com- 
'ttitted,  and  who  thereafter  occupied  with  him  the  same 
Cell  in  the  prison.     Defendant  stated  to  McGriff  that  he 
"would  not  be  there,  if  it  were  not  for  his  brother;  tliat 
Chance  bad  detected  Pompey  killing  his  hog,  and  that 
Pompey  had  come  to  him  (Robert)  and  advised  him  of 
the  fact,  saying  they  must  put  an  end   to  Chance;  that 
he  (Robert)    had    then,  at  Pompey's  instance,  gone  to 
L  Chance's  house,  and  asked  him  if  it  was  true  he  had  said 
I.  Pompey  had  stolen  his  hog.     Chance  said  he  had.     That 
f  fee  then  asked  him  if  he  would  show  him  the  place  where 
miK  caught  Pompey,  and  Chance  hssenting,  they  thereupon 
■walked  to  the  spot  together,  Pompey,  by  arranp:emeiit. 
Ifceing  stationed  there  with  his  gun ;  that  on  reaching  the 
I  (Bobert)  strack  Chance  on  the  foiehead  v;\\\i 
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his  stick,  and  Pompey  shot  him  in  the  head  from  behind; 
that  they  then  concluded,  from  the  fact  that  Patsy  had 
seen  Ckance  and  Robert  go  oflF  together,  that  they  were 
in  a  bad  fix,  and  to  secure  themselves,  it  was  necessary  to 
kill  the  woman ,  whereupon  it  was  agreed  that  Pompey, 
having  killed  Chance,  Robert  should  kill  Patsy,  his  wife. 
In  pursuance  of  this  arrangement,  they  proceeded  to 
Chance's  house,  and  Robert,  inserting  the  gun  through  a 
crack,  shct  her  as  she  sat  by  the  fire. 

1.  There  was  no  error  in  disallowing  the  motion  for  a 
continuance,  or  in  refusing  a  new  trial  upon  that  ground. 
The  presiding  judge  seems  to  have  thought  that  suflScient 
diligence  had  not  been  shown  in  procuring  the  attendance 
of  these  absent  witnesses,  for,  in  certifying  this  ground  of 
the  motion,  he  states  that  the  case  was  sounded  some  days 
previous  to  the  trial,  with  the  object,  which  he  then  an* 
nounced,  of  ascertaining  whether  everything  was  in  readi- 
ness,  and,  if  parties  so  desired,  of  having  witnesses  sent  for ; 
that  ths  defendant  and  his  counsel,  although  present,  gave 
the  court  no  intimation  of  the  absent  witnesses,  but  per- 
mitted the  case  to  be  marked  ready,  the  court  acting  under 
the  idea  that  the  defendant  was  prepared  for  trial.  Whether 
the  court  was  right  or  wrong  in  supposing  that  there  was 
a  want  of  diligence  in  procuring  the  attendance  of  these 
witnesses,  vet  we  are  well  satisfied  that  the  case  should 
not  have  been  postponed  Decause  of   heir  absence. 

The  absence  of  Pompey  Anderson  Irom  the  scene  of  this 
double  murder,  at  the  time  it  was  committed,  did  not  ac- 
count for  the  prisoner's  whereabouts,  and  did  not  negative 
the  fact  that  he  made  to  McGriff  the  full  and  circumstan- 
tial confession  deposed  to  by  him,  and,  if  admissible  at  all, 
could  have  had  only  a  remote  bearing  upon  that  issue. 
The  showing  did  not  set  forth  that  the  defendant  had  no 
other  witnesses  by  whom  he  could  prove  the  same  facts, 
nor  could  this  requirement  of  the  law  have  been  complied 
with,  as  the  prisoner,  on  his  trial,  introduced  at  least  three 
other  witnesses  who  testified  to  substantially  the  same 
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facte.     In  Allen  vs.  Thf  State- 10  Oa..  85.  this  court  held, 
that  the  affidavit  for  a  continuance  should  be  full,  satis- 
factory and  direct  as  to  the  material  allegations  necessary 
for  that  purpose,  and  should  state  that  there  is  no  otiier 
■witness  present  by  whom  the  party  can  satisfactorily 
prove  the  same  facts.    It  should  appear,  further,  that  the 
facts  expected  to  be  proved  would  be  evidence  in  the  case. 
This  indictment  was  found  at  the  May  term,  ISSl:  the 
■Irial  did  not  take  place  until  the  May  term,  1883,  ot  the 
court.    By  the  Code.  §4647,  every  indictment  standi  for 
"trial  at  the  term  of  the  court  at  which  it  is  found,  unless 
tlie  absence  of  material  witnesses  or  the  principlesof  just-  . 
ice  should  require  a  postponement  of  the  trial :  then  the 
court  is  required  to  allow  such  postponement  to  the  next 
'erm.    Subsequent  continuances  would  seem  to  rest  in  the 
sound  discretion  of  the  court.    Griffin  vs.  The  State,  26  Ga-, 
49S,  501). 

The  court,  in  the  first  case,  is  required  to  grant  the  contin- 
uance for  the  specified  cause;  in  the  last  case,  however,  it 
has  "power"  to  do  so.  But,  aUhough  required  lo  {iraut 
the  continuance  for  the  absence  of  material  witnesses  at 
the  term  when  the  indictment  is  found,  the  judge  is  not 
even  then  deprived  of  all  discretion  in  the  matter,  as  ap- 
pears to  have  been  ruled  in  Malone's  case,  49  Gn.,  215. 

It  was  urged  by  the  prisoner's  counsel  in  this  case,  that 
the  witnesses  sworn  accounted  for  the  absence  of  Pompey 
Anderson  fiom  the  place  of  the  homicide  only  for  a  por- 
tion of  the  time  covered  by  the  transaction,  and  that  tlie 
absent  witnesses,  if  present,  would  have  made  complete 
proof  of  the  alihi  as:  to  him.  This  is  not  apparent  from 
the  statement  made  in  the  showing  for  a  continuance  ;  and 
ftom  what  is  developed  in  the  evidence  on  the  trial,  it 
aeems  highly  improbable  that  any   satisfactory  acrouiit 

L  could  have  been  given  ol  him  by  these  witnesses  durinii 
that  alleged  interval;  for  it  appears  that  during  all  the 
time  these  witnesses  were  in  company  with  some  of  the 
[i^^^ttMea  who  were  actually  sworu  on  the  trial.    \Vl\ei\ 
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the  motion  for  a  new  trial  was  made,  these  absent  witnesses 
were  accessible ,  their  afSdavits  oould  have  been  obtained 
and  made  a  part  of  the  motion,  and  if  the  prisoner  had  suf- 
fered injustice  or  oppression  for  the  want  of  this  evidence, 
the  fact  could,  in  that  way,  have  been  made  to  appear. 
But  no  attempt  was  made  to  procure  their  affidavits,  and 
their  absence  is  a  potent  fact,  justifying  the  conclusion  that 
the  witnes:ies  could  not  have  satisfactorily  accounted  for 
Pompey  during  the  interval  in  question.  We  can  per- 
ceive no  abuse  of  the  discretion  of  the  court  in  overruling 
this  motion  for  a  continuance,  and  will  not  undertake  to 
control  its  exercise,  unless  it  has  been  abused,  or  has  re- 
sulted in  oppression  to  the  accused.  This  is  the  well  set- 
tled rule  of  the  court.  Code,  §3531,  and  cases  cited  there- 
under. 

2.  The  2d  and  3rd  grounds  of  the  motion  for  a  new  trial, 
and  the  first  ground  of  the  amended  motion,  relate  to  the 
same  subject,  and  may  be  considered  together. 

They  assert  that  the  verdict  is  contrary  to  law  and  evi- 
dence, and  without  evidence  to  support  it,  and  that  the 
entire  charge  of  the  court,  which  is  set  out  at  length,  is 
erroneous.  There  is  no  assignment  of  error  upon  any  por- 
tion of  this  charge,  save  the  sweeping  one  above  stated. 
This  practice  has  never  been  sanctioned  by  this  court 
We  could  not  do  it,  if  we  would,  for  the  law  requires 
tliat  '^the  bill  of  exceptions  shall  specify  plainly  the  de- 
cision complained  of,  and  the  alleged  error."  It  is  unnec- 
essary to  cite  the  numerous  cases  on  this  point ;  they  are 
uniform,  and  we  fail  to  find  one  that  departs,  even  re- 
motely .lom  the  long  and  well-established  rule,  which  is 
coeval  with  the  court  itself 

It  was  frankly  admitted  by  the.  able  counsel  for  the 
prisoner  that,  if  his  confession  was  to  be  credited,  by  being 
sufficiently  corroborated,  ana  if  it  was  uncontradicted  in 
other  respects  and  by  other  testimony,  then  the  verdict  of 
the  jury  was  sustained  by  the  evidence.  Notwithstanding 
the  view  presented  by   them  with  so  much  earnestness 
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^nd  plausibility,  we  are  constrained  to  say,  that  a  confes- 
^'on  so  clear,  positive,  direct  and  circumstantial,  iuia  one 
^  ftilly  corroborated  by  the  independent  facts  and  circum- 
stances attending  the*  homicide,  as  proved  by  other  wit- 
^esises,  has  rarely  come  under  our  observation.     To  quote 
^iio  ^words  of  the  solicitor  general,  "it  gave  the  motive,  the 
banner,  the  results,  and  the  precautionary  efforts  to  conceal 
^o^    crime,  with  circumstantial,  plausible  and  reasonable 
^^^•ail."    Pompey,  it  seems  from  this  confession,  was  ap- 
^^^ trended  in  stealing  the  hog  he  had  killed,  and  which 
^lc>Tiged  to  deceased.    By  other  testimony,  it  appeared 
-~^^^t:.,  at  the  house  of  the  latter,  in  his  ox-cart,  in  which  he 
.   ^"^  that  day  been  to  Darien,  and  in  which  he  was  seen  on 
^^  X^tarn  to  his  home,  this  ox,  still  fastened  to  the  cart,  was 
^^^'^  lid  hitched  to  the  fence  before  his  door,  and  in  the  cart 
a  dead  hog,  killed  by  a  gun-shot  wound,  and  having  its 
s  cutoff.  This  mutilation,  it  is  reasonable  to  suppose,  no 
3  but  a  thief  could  have  any  adequate  motive  for  mak- 
^  ^  ^^\  The  dead  man's  body  was  found  in  the  woods,  a  short 
^  stance  from  his  own  house,  and  also  from  t  he  house  of 
soner.     When  it  was  found,  he  was  lying  on  his  face 
Xth  a  gun-shot  wound  in  the  back  of  his  head,  given  at  such 
ort  range  that  the  hair  was  singed,  and  that  the  buckshot 
^^tered  Ins  head  in  a  lump,  making  a  single  broad  and 
^liastly  wound,  and  on  his  forehead  was  a  gash  a  half  inch 
^eep  and  from  two  to  two  and  a  half  inches  long.  Inside  the 
llouse,  Patsy,  his  wife,  was  found  on  the  floor  dead,  with  a 
gun-shot  wound  in  her  head.    These  arc  a  few  of  the  promi- 
nent facts  in  the  case,  proved  by  other  witnesses  than  the 
one  who  gave  evidence  of  the  confession.     Now,  compare 
these  facts,  and  others  of  a  more  minute  and  less  prominent 
character,  as  testified  to  by  independent  witnesses,  with 
the  confession  as  detailed,  and  bear  in  mind  that  the  wit- 
ness speaking  of  the  confession  was  a  stranger  at  the  place, 
and  had  no  knowledge  of  the  locality,  nor  of  the  persons 
ragaged,  and  could  have  known  nothing  of  the  circumstan- 
attending  this  awful  tragedy,  and  we  think  little  room 
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is  left  to  question  the  propriety  of  this  conviction.  The 
recommendation  that  the  defendant  be  imprisoned  for  life 
in  the  penitentiary,  was  a  high  tribute  to  the  skill  and 
ability  of  the  counsel  who  defendefd  him.  According  to 
the  confession,  the  first  blow  was  struck  by  prisoner  on 
the  forehead  with  a  stick ;  according  to  the  other  witnesses, 
the  prisoner  was  the  owner  of  the  stick,  which  he  habitu- 
ally carried,  and  which  was  shown  at  the  inquest,  having 
a  freshly  made  crack  in  it,  and  on  it  a  dark  spot.  The 
deceased,  as  has  been  seen,  had  on  his  forehead  such  a 
wound  as  would  be  made  by  such  a  stick.  From  the 
effect  on  the  stick,  and  the  character  of  the  wound  on  the 
forehead,  the  blow  must  have  been  given  with  great  force; 
it  was,  at  least,  sufficiently  heavy  to  fell  the  deceased. 

The  confession  stated  that  the  gun-shot  wound  was  given 
last,  and  at  short  range.  This  is  evidently  true,  since  the 
entire  load  of  buckshot  entered  at  a  single  aperture,  and 
the  hair  on  the  scalp  at  the  spot  it  entered  was  burned. 
The  position  of  the  dead  man,  lying  on  his  face,  indicates 
that  the  wound  which  finished  him  must  have  been  given 
after  he  was  knocked  down. 

The  confession  states,  that  after  the  murder,  it  was  sug- 
gested that  the  wife  of  the  dead  man  would  be  a  witness 
against  them,  and  to  prevent  this,  prisoner  had  slain  her. 
This  is  strongly  corroborated  by  the  fact  that  she  was  found 
dead  in  her  liouse,  with  a  gun-shot  wound  in  her  head,  indi- 
cating clearly  that  she  had  been  assassinated  for  the  reason 
given,  and  in  the  manner  stated  by  the  confession. 

The  various  particulars  in  which  this  confession  has  been 
substantiated  ])y  other  evidence,  show  the  strong  improba- 
bility of  its  having  been  fabricated  by  the  witness,  McGriff. 
Considering  his  absence  at  the  time,  and  the  fact  that  he  was 
entirely  unacquainted  with  the  parties  and  the  locality; 
knew  nothing  of  their  relation  to  each  other,  and  was  an 
utter  stranger  in  the  neighborhood,  his  narrative  shows 
ingenuity  truly  wonderful,  and  no  mean  knowledge  of  the 
requirements  of  criminal  law.    This  witness  was  an  un- 
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iettered  and  ignorant  colored  raft-hand,  and  could  not,  as 
it  seems  to  ns,  have  been  instructed  in  details  so  miaute 
and  important,  otherwise  than  he  stated. 

Now,  how  was  this  damaging  evidence  met?  The  de- 
'ence  attempted  to  show  that  he  was  present  at  the  coro- 
ner's inquest,  where  he  obtained  a  knowledge  of  these  cir- 
cuixistances;  this  he  emphatically  denied.  The  evidence 
''^troduced  to  disprove  this  denial,  is,  to  say  the  least  of  it, 
"•Sl»ly  improbable,  if  it  was  not  successfully  impeached; 
**-  a-11  events,  there  was  a  conflict  of  evidence  upon  this 
I****«xt,  and  the  jury,  after  weighing  the  evidence,  chose  to 
**®Ii«ve  the  state's  witness.  This  was  their  undoubted 
I**^ "^'ilege,  and  thojudge  who  tried  the  case,  upon  a  review 


of 


k.11  the  facts  on  the  motion  for  a  new  trial,  was  satisfled 


*t  Ji  tj)9  conclusion  to  which  they  came,  and  so  far  from 
,  ^'^  sing  the  sound  legal  discretion  with  which  he  is  wisely 
^"^^«sted,  we  concur  in  opinion  with  him,  that  the  verdict 
?^^^iild  stand.  We  think,  as  we  have  before  intimated, 
^^-t  the  conviction  was  proper. 

-.  there  is  not  a  doubt  that  the  corpus  delicti  was  estab- 
"^^ed.  Murder  most  foul  was  evidently  committed;  the 
rS^^y  question  to  be  decided  was  as  to  the  perpetrator. 
*-  He  prisoner  declared  that  he  and  another  were  the  guilty 
*^ent8.  Was  Iiis  voluntary  confession  to  be-  credited  ? 
'V'hile  it  is  true  that  confessions  of  guilt  are  to  be  received 
■^ith  great  caution,  and  that  they  will  not  alone  justify  a 
tonviction   (Code,  §3792),  yet,  if  they  should  be  corrobo- 

[fstedhy  circumstances,  they  would  be  sufficient  for  that 
parpose.  45  Oa..  53 ;  65  Id.,  153 ;  63  Id.,  339. 
The  charge  given  in  this  case  upon  the  subject  of  cir- 
cumstantial evidence  and  confessions,  distinguishing  be- 
tween the  two,  and  as  to  the  amountof  evidence  required 
to  convict  in  such  cases,  was  clear,  explicit  and  proper;  it 
was  just  what  it  should  have  been.  This  much  we  say  in 
response  to  the  criticisms  made  upon  it  in  argument.  The 
inability  of  the  defeadaat'a  learned  counsel  to  point  out 
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specifically  the  errors  alleged  to  be  contained  in  it,  is  its 
best  vindication. 

3.  There  was  no  error  in  condacting  the  preliminary 
examination  as  to  the  admissibility  of  confessions  in  the 
presence  of  the  jury,  inasmuch  as  the  testimony  was  found 
to  be  competent  and  was  admitted.  This  would  have  been 
error  had  it  been  rejected,  ffall  vs.  The  Statey  66  Oa.^  36; 
Jones  vs.  State^  Id.^  506. 

Judgment  affirmed. 


Mabeham  vs.  Huff. 

f ,  The  sjTstem  of  bringing  before  the  Supreme  Court  for  review  the 
judgments  of  a  chancellor  granting  injunctions,  by  what  are  called 
''fast''  bills  of  exceptions,  is  different  from  the  ordinary  system  of 
excepting  to  Unal  judgments.  Expedition  is  of  the  epsence  of  the 
former,  and  they  are  not  governed  by  the  ordinary  rules  control- 
ling the  latter  as  to  entering  on  the  docket  of  this  court^  the  time  of 
hearing  and  the  like.  And  the  acts  of  1870, 1877,  regulating  prac- 
tice in  ordinary  cases,  do  not  apply  to  these  extraordinary  cases, 
save  that  by  the  act  of  1880  provision  is  made  in  regard  to  these 
cases  in  the  event  of  the  death  of  the  presiding  judge. 

(a. )  AVhero  the  rec<  rd  and  bill  of  exceptions  in  an  injunction  case 
were  not  transmitted  to  the  clerk  of  the  Supreme  Court  by  t  le  clerk 
below  within  fifteen  days  from  the  service,  the  case  must  be  dis- 
missed. 

2.  One  of  the  counsel  for  plaintiff  in  error  obtained  the  record  and 
bill  of  exceptions  from  the  clerk  of  the  Supreme  Court,  as  the  lat- 
ter thought,  for  the  preparation  of  his  case ;  the  attorney  delivered 
the  bill  of  exceptions  to  plaintiff  in  error,  who  carried  it  to  a  print- 
ing house  and  delivered  it  to  the  printer,  in  order  to  have  certain 
portions  of  it  printed  as  an  abstract;  the  printer  divided  the  bill 
of  exceptions  into  numerous  parts,  and  distributed  it  among  va- 
rious typographers ;  in  order  to  indicate  certain  parts  wliich  were 
not  to  be  printed,  the  printer  drew  lines  across  those  portions  with 
a  blue  pencil.  AVhen  counsel  for  defendant  in  error  desired  the 
papers,  the  clerk  called  upon  counsel  for  plaintiff  in  error  for  them ; 
tlie  bill  of  exceptions  was  put  together  and  returned ;  one  sheet 
appeared  to  have  boon  mutilated,  but  it  did  not  appear  how  this 
occurred ;  the  bill  of  exceptions  had  upon  it  the  printer's  marks ; 
but  it  had  not  been  otherwise  altered  than  as  stated.    These  facts 
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a.ppearcd  from  affidavits,  together  with  a  disclaimer  of  any  inten- 
tion to  violate  any  rule  of  this  court: 
^f^ici,  that  the  writ  of  error  must  bo  dismissed. 
(Or.  >    Tiiis  court  wdl  not  impute  intentional  wrong  to  counsel  or  his 
<-"lientin  tills  case,  and,  therefore,  will  not  go  further  than  to  dis- 
•xiiss  tlio  case. 
(^.  >    The  rule  of  court  forbidding  records  to  be  taken  from  the  clerk's 
o^&ce  without  leave  of  court,  will  hereafter  be  enforced. 

Ocitober  19. 1S83. 

I  r>junction.     Practice  in  Supreme  Court.  Attorney  and 
—li^nt.    Records.    Before  Judge  Simmons.    Bibb  County. 
^     Chambers.    June  20, 1883. 

^X^^ported  in  the  decision. 

1.  N.  Brotles  ;  C.  Anderson,  for  plaintiff  in  error. 
iYON  &  Gresuam  ;  W.  A.  Hawkins,  for  defendant. 


-^CKSON,  Chief  Justice. 

A  motion  was  made  to  dismiss  the  writ  of  error  in  this 

^^se,  on  two  grounds:  First,  that  the  clerk  of  the  superior 

^Ourt  had  not  transmitted  the  bill  of  exceptions,  and  a 

^^anscript  of  the  record  to  this  court,  within  fifteen  days 

^f  the  service  of  the  bill  of  exceptions,  as  required  by  the 

S^lSth  section  of  the  Code.     And,  secondly,  because  the 

\>ill  of  exceptions,  after  it  reached  this  court,  had  been 

procured  from  the  clerk  by  Mr.  Broyles,  of  counsel  for 

plaintiff  in  error,  for  the  purpose  of  preparing  his  abstracts 

and  briefs,  as  the  clerk  understood,  but  had  been  turned 

over  by  him  to  his  client,  the  plaintiff  in  error,  and  by  him 

delivered  to  a  printer,  who  had  divided  it  out  among  his 

.  journeymen  printers,  and  thus,  in  separating  the  sheets 

and  handling  it  for  printing,  it  had  been  defaced ;  that 

some  lines  were  obliterated,  and  cross  marks  in  blue  pen- 

fSL  had  been  drawn  across  many  pages  of  the  record  from 

stonier  to  comer,  so  that  the  bill  of  exceptions  and  tran- 

f  jfKVt|  fts  it  came  from  the  court  below,  under  the  certifi* 
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cate  of  the  clerk,  could  not  well  be  recognized  in  the 
blurred  and  marked  and  defaced  paper  now  in  court,  and 
said  to  be  the  same. 

1.  The  first  ground  of  the  motion  appears  to  us  to  be 
well  taken. 

It  has  been  frequently  held  by  this  court,  that  the  class 
of  cases  which  are  brought  here  for  review  by  what  are 
termed  fast  bills  of  exceptions,  are  distinct  from  those 
brought  here  from  final  judgments,  and  that  the  laws  ap- 
plicable to  the  ordinary  writs  of  error  are  not  applicable  to 
them ;  hence,  that  the  act  of  1877,  codified  in  sections  4272 
(d),  (e),  (f),  (g),  is  not  applicable  to  such  writs  of  error,  and 
that  absence  iVom  home  of  the  judge,  or  any  other  reason  for 
failure  to  signand  certify  these  fast  bills  within  the  twenty 
days  allowed  by  law,  will  not  remedy  the  objection  as  to 
these  fast  bills.    See  60  Oa,.  315 ;  62  Id.,  21)9 ;  63  Id.,  308 ; 
^^  Id.^  244, 353.  These  cases  are  conclusive,  that  under  sec- 
tion 3213  of  the  Code,  no  excuse  would  prevail  to  hold 
the  case  here,  if  a  fast  bill,  unless  signed  and  certified  in 
twenty  days.     It  is  true,  that  in  18S0  an  act  was  passed 
to  reniidy  this  hardship  in  case  of  the  death  of  the  judge  ; 
but  in  other  misadventures,  it  would  seem  that  this  act 
made  no  alteration  in  the  law,  as  ruled  by  this  court,  in 
reference  to  the  judge's  certificate.    See  Code,  §3213  (a). 

The  duty  of  the  clerk  to  make  out  a  transcript  and  trans- 
mit it  immediately  to  this  court,  if  in  session,  and  if  not,  to 
the  next  session,  within  fifteen  days,  is  just  as  imperative 
as  is  that  of  the  judge  to  sign  and  certify  within  twenty  days 
allowed  Iiim.  The  necessity  of  the  one  ofiicer  making  dis- 
patch ill  s[)oe(ling  this  fast  bill,  is  as  imperative  and  over- 
ruling and  essential  as  the  necessity  of  the  other  doing  so. 
S(;e  Code,  j$3213,  which  declares,  that  ''the  bill  of  excep- 
tions shall  1)0  tendered  and  signed  within  twenty  days 
from  the  rendition  of  the  decision,  and  the  opposite  party 
be  served  within  fifteen  days  from  such  signing,  with  the 
bill  of  exceptions,  and  the  clerk  shall,  within  fifteen  days, 
make  out  a  transcript  of  the  record,  and  transmit  the  same 
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immediately  to  the  Supreme  Court,  if  in  session,  and  if 
not  in  eessioD,  then  to  the  very  next  session  ;  and  ita  ar- 
rival by  the  first  day  of  Ihe  term,  or  at  any  time  thereafter 
during  the  temi,  shall  be  sufficient  to  insurfi  a  liearing." 

Now,  look  at  the  act  of  1S77.  and  see  what  it  provides,  io  ' 
Code,  g4272(d),  and  how  clearly  it  appears  tliat  the 
gent;ral  assembly  was  dealing  only  with  the  regular  casea 
and  bills  of  exceptions,  and  not  the  irregular  and  fast 
bills.  After  enacting  that  no  case  shall  be  dismissed,  elc, 
by  reason  of  failure  of  the  clerk  of  the  superior  court  in 
transmitting  the  bill  of  exceptions  and  copy  of  the  record, 
follows  this  proviso  ;  '■  Provided  the  bill  of  exeeptiona 
«nd  copy  of  the  record  in  such  cases  shall  reacii  iLia 
clerk  of  the  Supreme  Court  before  said  court  shall  have 
finished  the  circuit  to  which  said  case  belongs;  but  e,iid 
case  must  be  entered  by  said  clerk  of  the  Supreme  Court 
on  the  docket  of  cases  from  the  circuit  to  wLicli  it  be- 
lougs,  and  be  heard  by  the  Supreme  Court  at  the  term  to 
which  it  should  hare  been  returned  after  all  the  cases  on 
the  entire  docket  (or  that  terra  have  been  heard;''  and 
then  the  clerk  shall  give  counsel  notice,  etc. 

What  lawyer  ever  heard  or  imagined  that  au  injunction, 
or  other  fast  bill  case,  was  put  to  the  heel  of  the  entire 
docket,  if  it  did  not  get  to  the  clerk  of  this  court  in  time 
to  be  regularly  filed  i     Who  does  not  know  that  they  start 
here  often  after  their  docket  is  concluded,  and  are  set  for 
trial,  and  do  not  wait  for  the  heel  of  the  entire  docket ! 
The  act  of  1S70,  which  provides  for  the  transmission  and 
trial  of  injunction  and  olher  fast  cases,  is  wholly  incon- 
astent  with  the  act  of  1S77 ;  and  the  latter  act  was  never 
designed  to  amend  or  alter  or  impair  its  ellic-acy  as  a  quick 
traveler  to  settle  the  issue  made  wiihout    delay,  in  order 
to  prevent  the  ruinous  consequences   of     delay  in  many 
cases.     If  any  one  who  doubts  will  look  at  our  docket,  he 
will  see  the  memorandum  ot  the  clerk  of  this  court,  to  the 
effect  that  cases  out  of  time  are  set    to   the  heel  of  the 
entin  docket,  under  that  act  of  1877,  and  couuael  notified. 
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and  such  entry  in  regard  to  injunctions,  etc.,  is  no- 
where seen.  Such  has  always,  since  the  passage  of  that 
act,  been  the  construction  of  it  and  practice  under  it.  Nor 
are  we  aware  of  any  other  act  that  alters  or  negatives  this 
ruling.  The  act  of  1870,  codified  in  the  4272d  section  of 
the  Code,  was  passed  in  respect  to  regular  cases.  It  was 
to  correct  evils  in  regard  to  them.  The  act  providing  for 
fast  bills  was  not  in  existence  when  it  passed  the  two 
houses.  That  for  fast  bills,  and  this  for  remedy  as  to  the 
transmission  of  regular  cases,  were  approved  the  same  day 
by  the  governor,  section  4273 — a  part  of  the  same  act — 
shows  to  what  cases  it  applied. 

We  are  of  the  opinion,  therefore,  that  the  writ  of  error 
should  be  dismissed  on  the  first  ground. 

2.  But  however  that  may  be,  it  must  go  out  on  the  sec- 
ond ground.  The  twenty-fourth  rule  of  this  court  is  ex- 
plicit. It  declares  that  "  no  paper  belonging  to  the  clerk's 
office  shall  be  taken  therefrom  without  leave  of  the  court, 
and  when  such  leave  is  granted,  the  party  receiving  papers 
shall  receipt  to  the  clerk  for  the  same."  No  leave  was 
given  to  withdraw  this  record ;  but  the  clerk  states,  on  oath, 
that,  under  the  practice  authorized  long  ago  by  the  Judges 
of  the  Supreme  Court,  to  the  effect  that  the  rule,  as  to 
withdrawal  of  papers  from  the  clerk's  office,  be  relaxed,  so 
far  as  to  allow  counsel  to  have  them  to  prepare  for  argu- 
ment, that  he  allowed  Mr.  Broyles  to  withdraw  them  for 
that  purpose ;  that  defendant's  counsel  wanted  to  see  them ; 
that  he  wrote  to  Mr.  Broyles  for  them ;  that,  in  reply,  said 
Broyles  returned  a  part  of  the  transcript,  with  a  note  stat- 
ing that  the  other  papers  were  in  the  hands  of  the  printer, 
and  would  be  returned  as  soon  as  possible  ;  that  he  handed 
the  reply  to  defendant's  counsel,  and  then  called  on  Mr. 
Broyles  personally,  and  requested  tliut  all  the  papers  be 
returned  immediately;  that  Mr.  Broyles  disclaimed  any 
intention  of  violating  any  rule  of  court  by  sending  said 
papers  to  the  printer,  and  agreed  to  return  them  without 
delay;  that  there  were  various  words,  numbers  and  lines 
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^  pencil  on  said  bill  of  exceptions  when  returned  to  him, 
^/lich  were  not  there  when  the  papers  were  delivered  to 
-Sir.  Broyles. 

Mr.  W.  H.  Scott  states,  on  oath,  that  William  Markham 

(who  is  the  plaintiff  in  error)  brought  to  him,  at  his  office 

^^  -A^labama  street,  the  original  bill  of  exceptions  and  trans- 

^'^Pt  of  the  record  in  the  cause  of  William  Markham  vs. 

*^illiain  A.  Huff,  for  the  purpose  of  having  the  same 

P^^'^ted,  that  after  agreeing  on  terms,  the  papers  were  left 

^^^li  him;  that  he  did  not  know,  they  were  papers  or 

xds  belonging  to  the  Supreme  Court,  or  that  there  was 

particular  reason  why  they  should  be  treated  by  the 

ters  otherwise  than  any  common  manuscript,  or  more 

taken  of  them ;  that  certain  parts  he  was  told  not  to 

;J1*  *'^:it;  that  he  drew  lines  with  his  blue  pencil  across  and 

,^^  ^^ugh  these,  as  they  now  appear ;  that  the  fastenings 

^^e  taken  out  and  the  different  parts  of  the  whole  trans- 

Y^  ^^t  were  placed  in  the  hands  of  different  printers,  and 

^,^  them  set  up ;  that  he  then  put  them  together  just  as 

^^y  were ;  that  parts  of  the  bill  of  exceptions  were  dis- 

^buted  to  the  printers  to  put  in  type,  and  were  being 

^5ed  for  that  purpose  when  Mr.  Broyles  came  in  and  re- 

^^led  the  papers,  and  deponent  got  the  several  parts  of 

^e  bill  of  exceptions,  those  printed  and  those  not  printed, 

tod  put  tliem  together  just  as  they  were,  and  returned 

them  to  Mr.  Broyles,  and  the  balance  of  the  printing  was 

done  from  copies  sent  to  his  office  by  Mr.  Broyles ;  that 

no  changes  or  alterations  were  made  in  the  papers  beyond 

what  is  stated ;  that  some  of  the  papers  appear  to  have 

been  torn  and  mutilated,  but  he  cannot  state  how  this 

occurred,  that  if  he  had  known  they  were  important  court 

[         papers,  he  would  not  have  made  marks  on  them ;  that  he 

^         had  about  a  dozen  men  at*  work  on  the  business,  as  the 

.'         work  was  required  to  be  done  in  a  great  hurry  ;  that  he 

it.  .     did  not  have  control  of  the  papers  more  than  a  day  or  two. 

fe ,-.     c  Neither  of  the  present  bench  of  this  court  is  aware  oi 

mSt^Hff  VvlAzation  of  the  rule  of  court  referred  to  by  the  cleik^ 
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as  it  was  long  ago,  probably  before  either  of  them  came 
upon  the  bench.  It  will  not  be  relaxed  hereafter.  But 
the  relaxation  mentioned  by  the  clerk  could  not  possibly 
have  extended  to  such  hawking  about  of  the  records  of  the 
court  as  this  testimony  exhibits.  It  extended  only  to  the 
use  of  the  original  papers  to  prepare  the  case  for  argu- 
ment, according  to  the  understanding  of  the  clerk,  and  that 
ofScer  seems  to  have  been  as  much  astounded  as  this 
court  was,  when  he  ascertained  that  counsel,  to  whom  he 
had  entrusted  records  in  his  official  custody  for  one  pur- 
pose, had  perverted  them  to  another  and  wholly  different 
purpose ;  for  he  went  in  great  haste  to  see  Mr.  Broyles 
about  it,  and  Mr.  Broyles  seems  to  have  gone  with  equal 
haste  to  see  the  printer,  and  to  do  what  he  should  have 
done  before — recall  the  original,  and  furnish  copies  for 
print. 

The  attorney  general,  in  arguing  the  case  before  us,  with 
the  candor  and  fairness  which  distinguish  him,  did  not  at- 
tempt to  justify,  hardly  to  extenuate,  a  proceeding  which 
must  shock  the  whole  profession,  as  outside  of  all  law  and 
subversive  of  all  purity  in  practice.  It  is  not  meant  that 
Mr.  Broyles  would  deliberately  do  wrong,  or  that  there 
would  be  any  danger  of  his  altering  or  conniving  at  the 
alteration  of  any  record  of  any  court ;  nor  is  it  meant  that 
his  client,  Mr.  Markham,  would  stoop  to  such  means  for 
success  in  a  case ;  but  it  is  believed  that  the  Lord's  prayer, 
"'Lead  us  not  into  temptation,"  Is  an  invocation  which  all 
men,  however  honest  and  incorruptible,  need  frequently 
to  address  to  t  he  Throne  of  Grace.  At  all  events,  the  law 
so  looks  upon  all  humanity;  it  recognizes  the  fall  common 
to  the  race,  and  it  does  not  put  it  in  the  power  of  one  side 
of  a  case  to  ruin  the  other;  therefore,  it  will  entrust  its 
re<M)rds  to  neither  side. 

Nor  do  wo  understand,  as  was  argued  by  counsel  be- 
fore us,  that  the  Supreme  Court  of  the  United  States 
a<loj)1s  a  dilToriMit  rule.  True,  it  has  its  records  printed, 
but  the  printing  is  done  under  the  supervision  of  its 
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cferk,  who  stands  indifferent  between  the  parties.     This 
Mart   would  be  delighted  were  our  legislature  liberal 
enough  with  the  money  of  the  people  to  allow  us  to 
adopt  a  similar  rule,  and  have  our  records  printed,  iin- 
der  the  supervision  of  our  clerk.     It  is  true,  too,  as  was 
vgued,  that  our  opinions  are  printed;  but  that  is  under 
(he  supervision  of  our  reporter,  and  after  the  case  is  over 
Sad  the  judgment  rendered,  and  there  can  be  no  tempta- 
tion t«  do  wrong.    It  is  true,  too,  as  was  insisted,  that  Ihe 
*ct3  of  the  general  assembly  are  printed ;  but  that  is  done 
"y  tHe  public  printer  under  bond,  and  an  officer  of  the 
8tat«  as  to  that  business,  and  with  no  temptation  to  err. 

^t    was  also  urged  before  us  by  Mr.  Broyles,  that  the 

P^^'stiee  was  common  of  thus  turning  our  records  over  to 

*®*itaby  counsel  and  distributing  them  to  printers,  and 

**^  ioforming  the  printers  that  they  are  important  court 

"*I*«rs,  and  to  be  careful  not  to  mutilate  or  mark  them :  oi 

^^^llaps  that  it  was  common  for  counsel   to  entrust  the 

^I5;inal  records  of  this  court  to  printers,  to  print  such  part^ 

them  as  were  pointed  out.     We  were  not  aware  of  such 

X>Tactice.    It  is  a  very  bad  practice.    It  is  a  practice  that 

***Ust  cease. 

But  it  is  useless  to  press  argument  in  such  a  case.  The 
^eie  statement  is  enough  to  condemn  what  has  been  done. 
*ii  all  just  minds ;  and  that  it  may  not  again  be  repeated, 
V)  justify  the  court  in  dismissing  this  case.  The  first  duty 
of  a  court  is  to  preserve  the  purity  of  its  practice  and  Ihe 
laoctity  of  its  records.  This  is  of  more  consequence  than 
the  privata  interests'  of  any  man  or  any  number  of  men. 
This  cannot  be  done,  if  the  records  of  courts,  in  the  em- 
l^tic  language  of  Judge  Warner,  are  allowed  "  to  be 
htwbed  about,"  at  the  will  of  any  party  to  any  cauite. 

^Die charity  "that  believeth  all  things"  for  the  best, 
(id  addition  to  their  character  for  integrity )  casts  its  liroad 
t.  BHnOe  orer  Mr.  Broyles  and  Mr.  Markham,  and  will  iint 
U  lB|l«to  to  either  any  wrong  intent  in  this  most  unheard- 
j^^fpMwediDg  with  original  court  records,  nor  wiU  it  v^i- 
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mit  the  court  to  conclude  that  any  contempt  of  itfi  authority - 
actuated  either.  Therefore,  it  will  not  proceed  beyond th^  - 
very  mild  judgment  of  dismissing  the  case,  the  record  ok:-^ 
which  lias  been  by  their  agency  ba^ly  picked  to  pieces,.^  • 
illy  assorted  together,  obliterated  in  a  few  lines,  blue  cross — 
marked  on  many  pages,  and  polluted  all  over  with  unoffi-  ^ 
cial  and  therefore  unsanctified  hands. 
Writ  of  error  dismissed. 


Smith  vs.  The  Statx  ov  Georgia. 

1.  Where  a  witness  for  the  state  in  a  criminal  case  testified  on  the 
committing  trial,  but  at  the  time  of  the  trial  in  the  superior  coort 
is  in  a  foreign  state  an^i  inaccessible,  his  testimony  given  in  the 
conmiitting  trial  may  be  proved  by  any  one  who  heard  it,  and  who 
professes  to  remember  the  substance  of  the  entire  testimony  as  to 
tlie  particular  matter  about  which  he  testifies ;  and  this  may  be 
shown  by  parol,  althoui;h  it  h:i3  been  reduced  to  writing  under 
the  order  of  the  committing  court. 

2.  Exception  may  be  taken  to  any  decision,  sentence  or  decree  of  the 
cv^urt  below ;  but  remarks  of  the  court  to  counsel,  by  way  of  re- 
monstrance or  rebuke  for  their  conduct,  form  no  ground  of  excep- 
tion. 

3.  A  new  trial  will  not  be  granted  becaose  of  the  discovery  of  merely 
cumulative  evidence. 

4  The  verdict  is  supporttHi  by  the  evidpjioe,  and  in  accordance  with 
law. 
October  0, 


Witness.  Evidence.  New  Trial.  Criminal  Law.  Prac- 
tice iu  Superior  Court-  Practice  in  Supreme  Court.  Be- 
I'oro  Judi^>  WiLLts.  Muscogee  Superior  Court  May  Term, 

Smith  was  indicted  for  assault  with  intent  to  murder, 
allegovl  to  have  l>een  committed  on  one  Kimbly.  On  the 
trial,  the  jury  t'ound  the  defendant  guilty,  with  a  recommen- 
dation to  mercy.  Ue  moved  for  a  new  trial,  on  the  follow- 
ing among  other  grv"»unds  : 

(1.)  Because  the  court  admitted  testimoDT  of  witnesses 


SEPTEMBER  TERM,  1S83.  U5 

Smilh  w.  Tha  Btote  ol  Georgia. 

to  show  that  Kimbly  was  detained  as  a  prisoner  in  the  coal 
mine'*  of  Alabama  at  the  time  of  the  trial. — Objected  to 
its  hearsay,  and  because  the  record  of  his  conviction  and 
sentence  was  better  evidence, 

(2.^  Because  the  court  admitted  testimony  of  witnesses 
to  show  what  Kimbly  swore  on  the  committing  trial  of 
defendant  for  this  offence. — Objected  to  as  hearsay,  because 
the  defendant  should  be  confronted  with  Jiis  witnesses, and 
because  the  testimony  at  the  committing  trial  had  been 
taken  down  in  writing,  and  this  was  better  evidence  than 
parol, 

(^•)  Because  the  court  committed  error  in  the  following 

remarks  to  defendant's  counsel,  in  presence  of  tlie  jury, 

"^Pon  the  admission  of  A.  L.  Newberry's  testimony ;  Ques- 

'oq;     *»-WelI,  Mr.  Kimbly  was  in  jail  here  once,  was  he 

ot .'»      Answer.     "Yes,  sir."     By  thecoart :    "That  ques- 

,    **    has  been  answered ;  we  have  got  to  try  this  case  to- 

y  ^-       He  had  just  answered  that  not  two  minutes  ago. 

*^  ti  ust  proceed  with  the  evidence,  and  get  at  the  testi- 

'*3'"  that  is  material."     [The  court  added  the  following 

^    to  this  ground:    "This  statement  was  made  by  the 

I       *^»  because  the  question  had  been  asked  and  answered 

^^  ■   nnil    tn  anm    timn.   thai,  hpinit  fiatiiriliiv.   and   t.hn 


■^Urt 


;  and  to  save  time,  that  being  Saturday,  and  the 
not  desiring  to  hold  the  jury  over  Sunday."] 


cu 


*  "*-i  Becauseof  newly  discovered  evidence.     [Thii 


J**^lative.] 


*i«  motion  was  overruled,  and  defendant  excepted. 
'^—    A.  DoziER  ;  C.  J.  TnoRSTON,  for  plaintiff  in  error. 
M^  '*^-   "W.  Grimeb,  solicitor  general,  by  J.  M.  McNeill,  for 


_  ^*^^DFOM>,  Justice. 

Tba  main  questi 

ieOimoB^  of  Kimbly,  the  proaecutor,  which  haA  beeii 


iu4d^«*    The  main  question  in  this  case  ia  as  to  the  admission 
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given  in  before  the  court  of  inquiry,  it  being  shown  that 
the  witness  was  in  the  state  of  Alabama,  without  the  juris- 
diction of  the  court,  and  not  accessible,  over  the  objection 
of  the  defendant. 

The  Code,  §3782,  provides  as  follows :  "The  testimony 
of  a  witness  since  deceased  or  disqualified,  or  inaccessible 
for  any  cause,  given  under  oath  on  a  former  trial,  upon 
substantially  the  same  issue,  and  between  substantially 
the  same  parties,  may  be  proved  by  any  one  who  heard 
it,  and  who  professes  to  remember  the  substance  of  the 
entire  testimony,  as  to  the  particular  matter  about  which 
he  testifies.''  If  this  question  were  res  iiiiegra^  I  should 
hesitate  before  giving  my  sanction  to  the  admissibility  of 
this  testimony,  under  the  clause  of  the  Code  quoted  above. 
It  is  much  to  be  doubted  if  a  "former  trial,''  mentioned  in 
this  section  of  the  Code,  means  a  trial  before  a  committing 
court.  But  tliis  is  settled  in  the  case  of  Robinson  vs.  The 
State^*  decided  March  7th,  1SS2 ;  and  following  this  latter 
decision,  the  judgment  of  the  court  admitting  this  testi- 
mony was  no  error,  notwithstanding  it  had  been  reduced 
to  writing  under  the  order  of  the  committing  court,  as  the 
section  of  the  Code  above  referred  to  provides,  the  same 
"may  be  proved  by  any  one  who  heard  it,  and  who  pro- 
fesses to  remember  the  substance  of  the  entire  testimony,-' 
etc. 

2.  The  next  error  complained  of  is,  that  the  presiding 
judge  remarked  to  counsel  for  defendant,  "that  the  ques- 
tion had  been  answered  ;  we  have  got  to  try  this  case  to- 
day ;  the  witness  has  just  answered  that,  not  two  minutes 
ago;  you  must  proceed  with  the  testimony,  and  get  at 
the  testimony  material."  Code,  §4250,  provides  that  excep- 
tions may  be  taken  to  any  "decision,  sentence  or  decree 
of  the  superior  court."  The  remark  of  the  judge  to  coun- 
sel is  neither  a  decision,  sentence  nor  decree  of  the  court; 
and  hence  no  exception  can  be  taken  thereto.  The  judges 
of  the  superior  courts  of  this  state  are  charged  by  law  with 
the  execution  or  administration  of  the  laws,  within  thcii 

^»  ^.,  8S3.  ^ 
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respective  j  urisdictions,  and  what  they  may  say  to  counsel 
engaged  in  causes  before  them,  by  way  of  remonstrance 
or  retuke  for  their  conduct  before  the  court,  forms  no 
ground  of  exception  that  can  be  reviewed  by  this  court. 
If  fclie  parties  are  aggrieved  by  the  acts  and  conduct  of  the 
jud^oiii  this  regard,  another  tribunal,  and  not  this,  must 
aflord  tliem  relief. 

3.  It  is  claimed  by  plaintiff  in  error  that  he  has  dis- 
covered testimony,  since  the  trial  of  the  case,  which  is  ma- 
terial. In  looking  into  this  ground,  and  the  testimony 
Thich  it  is  claimed  has  been  discovered,  the  same  is  merely 
cumulative  and  impeaching.  This  is  no  ground  for  a  new 
trial. 

•*-   The  verdict  is  supported  by  the  evidence,  and  is  in 
accordance  with  thelaw.     And  the  judgment  of  the  court, 
•^fusing  the  new  trial,  is  affirmed. 
•Tudgment  affirmed. 


Mabiok  v8.  Hott  et  al.,  for  use. 

*^*le  one  is  the  owner  of  land,  what  he  says  and  does  in  respect  to 
■^xiDgthQbuundarjr  thereof  may  bo  proved,  and  hia  agreements  in 
■"©Spect  thereto  will  bind  subaequent  purchusera  fromliim;  but 
•*-»t<;r  an  owner  of  land  has  parted  with  liis  title,  hia  Bubaequent 
^i^yingf)  and  actscannot  be  proved  to  bind  hia  prior  grantee  or  one 
^**lding  under  him. 

■•Jtle.    Evidence.     Admissions.    Befora    Judge    Ham- 
mond,    palton  Superior  Court.     AprU  Term,  1883. 

***ported  in  the  decision. 

SpfciiRg  4  SiMMOsa;  J.  0.  Hbndbjx,  for  plaintiff  in 

"",;    ■  ■  Ifc  OrarLEY;  Jackson  &  King,  for  dsfendanta. 
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Blandford,  Justice. 

This  was  an  action  to  recover  a  certain  tract  of  land  in 
the  city  of  Atlanta. 

It  was  admitted  that  Lemuel  Dean  was  the  origiiial 
owner  of  the  land  sued  for.  PlaintiflFs  introduced  a  deed 
from  Lemuel  Dean  to  Hammond  Marshall,  dated  May  2, 
1863;  also  a  sherifTs  deed  to  S.  B.  Hoyt  and  John  R.  Wal- 
lace, reciting  that  the  land  had  been  sold  under  execution 
against  Marshall,  dated  3d  of  May,  1870,  and  closed. 

Defendant  introduced  a  deed  from  Lemuel  Dean  to 
Thomas  M.  Dean,  dated  March  17th,  1863,  proved  that 
Thomas  M.  died  shortly  thereafter,  leaving  an  infant  son^ 
Thomas  W.  Dean,  his  only  heir-at-law,  surviving  him ;  also 
a  deed  froni  Thomas  W.  Dean  to  S.  Marion,  the  defenjdant, 
dated  January,  1880. 

The  plaintiffs  introduced  one  Bass,  who  testified  that  he 
was  city  engineer ;  that  he  made  a  survey  of  this  land  in 
1869 ;  that  Lemuel  Dean  was  present  at  the  time,  and  that 
he  agreed  that  the  southeastern  boundary  of  the  land  was 
299  feet  from  Simpson  street,  as  marked  out  in  the  plat 
made  by  him  ;  to  this  testimony  defendant  olgected.  The 
same  was  admitted  by  the  court,  over  the  objection  of  the 
defendant.  The  court  charged  the  jury,  among  other 
things,  that  where  the  boundary  lines  of  land  were  doubt- 
ful, that  the  jury  might  look  to  and  consider  what  the 
owners  of  the  land  at  the  time  said  and  admitted  as  to  the 
true  boundaries  in  determining  the  same. 

Tlio  jury  found  for  the  plaintiffs  all  the  land  sued  for. 

Defendant  moved  for  a  new  trial,  alleging  as  error  the 
rulings  of  the  court  in  admitting  the  testimony  of  Bass* 
also  tiie  charge  of  the  court  thereon,  as  abovo  set  forth, 
Tlie  court  refused  to  grant  the  new  trial,  and  this  i.s  com. 
plained  of,  and  error  assigned  thereon,  and  the  same  is 
now  here  for  review. 

We  are  of  the  opinion  that  the  testimony  of  Bass,  as  to 
the  conduct  and  sayings  of  Lemuel  Dean  at  the  time  the 
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survey  was  made  in  18(>9,  was  inadmissible,  ;ind  that  the 

court  erred  in  fLdiuittiiig  the  Bame,  over  iho  olyections  of 

the  plaintiii" in  error,  as  it  had  been  made  lo  appear  that 

i^muolDean,  at  that  time  had,  by  properdcedsof  ronvey- 

ance  made  long  before,  parted  with  all  titio  or  interest  in 

this  lixni.     What  he  did  or  said  was  mere  licarsay,  under 

"*^     liicts  in  evidenee.     If  he  had  at  that  time  been  the 

"^^rioxof  the  land,  what  he  Biiid  or  did  would  have  l>een 

projjQr  evidence,  and  would  have  bound  siibspcjiiont  pur- 

*-"iii»>;t;r3from  him,  but  tlio  defendant  below,  now  tin*  plaiii- 

r*'*    J  Horror,  claimed  under  a  deed  of  conveyainre  made  hy 

~~^*^rxxiel  Dean  in  l'Sfi3,  t-ix  years  prior  to  the  sr.rvoy  maile 

^      I3ass,  and   before  the  aliened  admissions  of  Lemuel 

^^  Vi.    CWariy,  these  admissions  by  Dean,  under  the  cir- 

**isataiice3,  could  not  bind  Marion,  and  if  they  cannot 

'    ,^~^  this  effect,  then  they  are  mere  hearsay  &nd  inad- 

,  .   *^*sible;  henco  tho  charge  of  the  court  founded  thereon  is 

^^"irise  error.    So  the  new  trial  should  have  been  granted, 

t>rayed  for  by  the  plointilF  in  error. 

^J  ndgment  Teversed. 


Scott  vs-  Matuis. 

•^a aetiaa  quart  dausumfiesithAviaghfxn  bronjilit  Iiy  n  womnn, 
die  W.-13  competent  la  testify  tliat  her  husband  ii-jrc)in!=<.'>l  the 
louil  uj)oa  which  the  treaposs  wu4  alleijuil  to  liavcbuttucjnimittt'l 
(roui  ht^r  fatliur,  aItliuu;{U  both  oC  thoiu  U'ura  dund,  H(.-ither  »t  tlK'in 
beinjj  a  party  to  the  cause  of  action  or  issue  on  trial,  ami  tlio  ivlmlc 
tMitrovorsy  being  between  l»er  and  the  person  ulli't't-d  to  liiivu 
coDuiiittcd  the  trespaas. 
^-  I[  both  plaintiff  and  defendiuit  in  nn  .iction  of  trespass  clniim."' 
title  til  the  laud,  and  the  defcndatit  liud  ihu  \ega\  title  tliereio,  li< 
ilid  Dut  become  a  treap.isser  by  lukiu^  ivosijession.    For  »iie  i 
take  poeaeaston  of  faia  own  laml  lit  nut  a  treapagH,  unluHS  anothi 
hostile  right  of  poasesaion  llicrcof. 
3.  KonctakciposKasionofUml,  honeatly  believing  that  it  t>clrin 
to  him,  AtlhoQgh  he  may  )iu  niLntakcn,  the  trut;  owner  could  oi 
tccover  actxul  dam^es  from  litm. 

•  ~*-<«>vhoilocsnutan-iiland)iashaditaet  opart  a 
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houicHtcad,  would  give  her  no  right  as  against  the  real 
nor  would  slie  therefore  bo  entitled  to  recover  against  him 
tering  and  taking  possession  of  the  land. 
5.  A  new  trial  should  have  been  granted,  not  on  the  groi 
whicli  it  was  granted,  but  on  other  grounds. 
December  4, 1881 

Witness.  Evidence.  Trespass.  Damages.  Ac 
New  Trial.  Before  B.  D.  Evans,  Esq.,  Judge  jyro  ha 
Washington  Superior  Court.    March  Term,  18S3. 

Mrs.  Martha  Scott  brought  an  action  of  trespass 
clautium /regit  against  Dr.  A.  Mathis.    On  the  trial, 
peured  that  both  sides  claimed  title  to  the  land  on 
the  trespass  was  alleged  to  have  been  committed. 
Scott  claimed  that  her  husband  had  bought  it  froi 
lather,  and  paid  the  purchase  money,  but  had  tak 
deed,  and  that  she  had  taken  a  homestead  in  it.     D 
ant  chiimed  it  under  a  purchaso  from  the   fathe 
mother  of  plaintiff,  and  also  under  certain  sheriirs 
against  her  father,  covering  this  land,  WiQfi.fa.  beir 
which  was  superior  to  his  purchase  from  them.     lie 
lied  that  he  did  not  know  of  the  claim  of  plaiiitiffunti! 
hijf  purchase  at  sherilFs  sale;  that,  learning  of  it  then,  1 
advised  by  an  attorney  to  ro-levy  on  the  part  of  th< 
in  dispute,  and  did  so ;  but  was  subsequently  advis< 
other  attorneys  that  it  had  been  sold  once,  and  coul 
be  sold  again,  and  that  he  should  take  possession, 
he  did  (as  he  testified)  in  good  faith,  and  retained  p 
sion  until  evicted  by  plainlilT  under  a  warrant  for  fo 
eiiirv  and  detainer* 

Tiie.iury  found  for  plainlilT  $200.00.  Defendant  i: 
for  a  new  trial,  on  the  following,  among  other  groui] 

(^  1. )  to  \5.)  Because  the  verdict  was  contrary  to  la 
evidence,  and  a:rainst  the  weii:hi  of  the  evidence. 

M».)  Because  the  court  admitted,  over  objection, 
niony  of  the  plaint  ill  to  the  elVect  that  her  husband 
W.  Srott,  bouiiht,  in  1^*9,  eiditv  acres  of  land  fror 
laiher,  John  Elkins,  and  paid  the  latter  for  it,  but  to 
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(Jeed,  which  tract  embraced  the  land  in  dispute,  and  that 
''be  claimed  under  her  husband,  who  was  dead. — The  ob- 
jection was  that  Elkins  was  dead. 

(7.)  Because  the  court  refused  the  following  charge: 
'■If  you  find  from  the  eTidenco  that  both  the  defendant 
and  plaintiff  claimed  the  land  in  dispute,  when  the  alleged 
trespass  was  committed,  then  he  is  deemed  in  possession 
who  lias  the  legal  title,  and  the  other  party  is  a  tres- 
passer."' [The  court  charged  that  this  principle  applied 
only  -when  both  parties  had  deeds  covering  the  disputed 
land,  and  eacli  party  was  in  possession  of  a  part  of  the 
land  covered  by  his  deed ,  and  in  such  a  case,  he  is  deemed 
in  possession  who  has  the  paramount  legal  title. 

(S.)  Because  the  court  refused  to  charge  as  follows: 
'*  So,  if  you  find  that  both  Mrs.  Scott  and  Dr.  Mathis 
claimed  the  possession  of  Ihe  land  in  dispute,  at  the  time 
of  the  alleged  trespass,  then,  if  you  find  from  the  evidence 
that  Dr.  M;ithis  has  the  legal  title  paramount  to  the  title 
of  Mrs.  Scott,  then  Dr.  Mathis  is  no  trespasser." 

(0-)  Beca-.itie  the  court  refused  tho  following  request: 
"Mrs  Goott  cannot  recover  upon  her  bare  previous  posses- 
sion. Unless  she  shows  that  Dr.  Mathis  was  a  wrong-doer 
"**  Iiad  no  prima  fatie  right  to  the  possession  of  tlie  land 
"'  *''»pute;  but  if  you  find  Mrs.  Scott  had  a  lawfully  ac- 
luired  possession,  and  Dr.  Mathis  disturbed  that  posses- 
****  J  slie  can  recover  for  any  deprivation  of  that  possession." 
.    ( ■*    *-)  Because   tho  court  charged  as  follows:  "When 
'"^    Soott  applied  for  her  homestead,  and  notice  of  her 
,^^*>oation  was  duly  published  in  terms  of  the  law,  then 
""*■»  the  duty  of  all  persons  interested  to  appear  and  oh- 


j«:t. 


&il. 


t-o  iU  grant  to  her,  and  If  they  failed  so  to  do,  if  they 


^^  to  appear  before  the  court  of  ordinary  and  object 


-  -  -»to,  the  homestead  so  taken  out  gave  her  a  legal  right 
^__  1*^ tdttsion ,  and  she  was  not,  so  far  as  that  possession 
T**  concerned,  a  trespasser,  with  a  paramount  legal  title, 
Z^*  Oa  Dr.  Mathis,  and  she  might  maintain  trespass,  when 
^^^*^  yoMi)— ion  was  disturbed,  on  her  bare  possession  only." 
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(11.)  Because  the  court  charged  as  follows :  "  When  I 
Mathis  found  that  the  land  in  controversy  was  in  dispul 
and  that  Mrs.  Scott  claimed  the  same,  he  had  no  right 
dismiss  his  levy,  take  the  law  into  his  own  hands,  and  i 
terfere  with  Mrs.  Scott's  possession,  though  he  had  t 
legal  title  to  the  land.  Courts  are  established  for  the  s 
judication  of  disputed  rights,  and  ho  ought  to  have  sr 
mitted  his  claim  to  the  court,  and  had  it  passed  upon." 

(12.)  Because  the  court  refused  the  following  requei 
"  If  you  find  from  the  evidence  that  Dr.  Mathis,  when 
took  possession  of  this  land,  bona  ficlo  claimed  the  ti 
thereto,  and  took  possession  thereof  under  an  honest  cla 
and  belief  that  he  owned  the  land,  then  you  can  find,  if  y 
find  in  favor  of  Jlrs.  Scott,  only  the  actual  damages  do 
to  her  by  Dr.  Mathis's  taking  possession  of  the  land." 

(13.)  Because  the  court  charged  as  follows :  "  If  you  1 
lieve,  when  Dr.  Mathis  took  possession  of  this  land,  he  he 
estly  thought  he  had  title,  and  if  you  find  that  no  pers 
was  in  actual  possession,  then  you  earsonly  give  the  plaint 
her  actual  damages.  But  if  you  find  that  Mrs.  Scott  w 
in  possession,  then  Dr.  Mathis  is  liable  not  only  for  t 
actual  damages,  such  as  tearing  down  the  fences,  etc.,  b 
he  is  liable  for  punitive  damages,  though  he  took  poss< 
sion  under  an  honest  belief  that  he  had  the  title  to  tl 
Luid  and  the  right  to  enter,  and  it  will  be  your  duty  to  fi 
for  the  i^laintiir  punitive  damages  for  her  injured  feelin; 
and  to  deter  further  trespasses." 

The  court  granted  a  new  trial  on  the  sixth  ground  of  t 
motion.  Both  sides  excepted — the  plaintift' to  the  gra 
of  the  new  trial ;  the  defendant,  because  it  was  not  grant 
on  all  the  grounds. 

II.  D.  D.  Twiggs  ;  E.  S.  Langmade,  by  brief,  for  plaint 
in  error. 

J.  K.  Hes'es,  by  H.  E.  W.  Palmer,  for  defendant 
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Blahdford,  Justice. 

The  plaintiff  brought  her  action  against  the  defendant 
for  trespass  qaare  clauau/n  ffe<jlt^  and  a  verdict  was  ren- 
dered for  her;  whereupon  the  defendant  moved  Ihu  court 
fox"  a  new  trial,  upon  several  grounds.     Tho  court  granted 
the  new  trial,  upon  tho  sole  ground  that  there  li:i(l  been 
error  committed  in  allowing  the  plaintiff  to  testify  that  her 
husband,  who  was    dead,  had  pnrchaseci   the   pi-operty 
(laud),  upon  which  the  trespass  is  alleged  to  have  been 
committed,  from  JohnElldns,  herfather,who  is  also  dead. 
The  plaintiff  excepted  to  this  grant  of  a  new  trial  on  this 
ground,  and  assigns  the  same  as  error.    The  defendant 
brin;^  his  cross-bill  of  exceptions,  assigning  as  error  the 
Tefusal  of  the  court  to  grant  the  new  trial  upon  the  other 
grounds  in  the  motion. 

1.  AVe  think  the  court  erred  in  granting  the  new  trial 
upon  the  ground  on  which  he  placed  it.  Mrs.  Scott  is  a 
competent  witness  under  the  act  of  1SG6,  Code,  g3854, 
unless  she  falls  within  some  exception  to  that  statute. 
She  was  allowed  to  testify  what  took  place  between  her 
liusband  and  father,  they  being  dead,  nliout  the  land  men- 
honed.  Neither  tho  husband  nor  the  father  was  a  party  to 
^susQ  of  action  in  issue  or  on  trial  in  this  case ;  the  whole 
■^Qse  Qf  action  and  matter  in  controversy  wag  between 
^^  plaintiff,  Mrs.  Scott,  and  the  defendant,  Mathis,  both 
^•^Om  were  alive ;  she  was  clearly  a  competent  witness, 
,.  *t  was  manifest  error  to  have  granted  the  new  trial  on 
^  KiTJund;  and  this  judgment  is  reversed. 
^    '    X'he  defendant  insists  that  tho  court  committed  error 


^^^  fe«  as  requested  in  the  ninth  ground  of  the  motion 
j^^  J^rror;  that  if  plaintiff  and  defendant  both  claimed 
^  fc^^^nd,  and  if  defendant  had  the  legal  title,  he  was  not 
y^l^^^ftpaMer.  This  request  should  have  been  given,  under 
^awta  of  this  case ;  if  a  person  takes  possession  of  his 
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trial  of  the  issue,  formed  on  this  petition,  the  plainti 
Love,  offered  the  returns  of  Thrasher,  guardian,  to  th 
court  of  ordinary,  without  more,  to  sustain  the  issue  thu- 
made  by  him  ;  defendant,  Bell,  objected  to  this  evidence 
upon  the  ground  that  the  returns  made  by  Thrasher,  guard--  ^ 
ian,  under  the  circumstances,  were  mere  hearsay.  The^^ 
court  overruled  the  objections  and  admitted  the  testimony,^ 
and  this  is  the  main  ground  of  error  complained  of. 

Code,  §4112,  declares  that  no  letters  of  guardianship  ^ 
shall  be  granted  except  at  a  regular  term  of  the  court  of  " 
ordinary.  The  proceedings  of  the  court  of  ordinary*'  show- 
ing upon  their  face  that  letters  of  guardianship  had  been 
granted  by  the  ordinary  at  chambers,  and  not  at  a  regular 
term,  it  is  made  manifest  that  such  appointment  is  void, 
and  was  made  without  jurisdiction  or  power  in  the  ordi- 
nary who  made  the  appointment.  So  it  seems  to  follow 
that  Thrasher  was  not  guardian,  and  all  his  acts  as  such 
were  nullities.  He  having  made  returns  to  the  ordinary, 
and  such  returns  having  been  accepted  and  recorded  by 
the  ordinary,  could  give  the  same  no  more  effect  than  if 
they  had  never  been  so  returned  and  accepted  by  the  or- 
dinary. When  offered  in  evidence,  they  were  the  sayings 
alone  of  Thrasher,  and  should  not  have  been  admitted  in 
evidence.  There  is  no  such  thing  as  a  de  facto  guardian 
in  this  state.  Public  policy  requires  in  some  cases  that 
persons  who  assume  to  act  in  public  offices  shall  bo  con- 
sidered such  officers  defacto^  if  they  are  not  such  dejure^ 
but  this  principle  does  not  apply  to  the  offices  of  executors, 
administrators  and  guardians ;  in  the  former  cases,  such 
persons  are  removable  from  office  by  proceedings  in  the 
nature  of  a  quo  warrantOj  while  in  the  latter  cases,  all  the 
acts  of  persons  not  properly  appointed  by  a  court  having 
jurisdiction  are  null  and  void,  and  they  are  liable  to  the 
persons  interested  for  the  same.  We  do  not  decide  upon 
the  equitable  rights  of  the  parties,  as  no  such  question  is 
made  in  this  record.  A  new  trial  should  have  been  granted 
in  this  case. 

Judgment  reversed. 
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Clauke  et  aL  vs.  Beck. 

i.  Whior-o  a  vendor  sold  land,  and  gavo  a  bond  for  title,  and  his  ven- 
dee pi&ld  the  purchase  money,  and  went  into  possession,  either  by 
Ii2ua3«lf  or  by  his  tenant,  and  held  the  same  adversely,  he  thereby 
ae«:iixircd  a  good  title,  and  one  who  subsequently  bou.^ht  from  the 
8a.TXio  "vendor,  and  took  a  deed  to  the  proi)erty,  acquired  no  title  as 
&S:i.in.S5thim. 

•  A.  t^onsmt  cannot  dispute  or  deny  his  landlord's  title,  nor  can  he 
fi't'toTTm  to  any  other  person  during  the  tenancy.  Therefore,  tlie 
lancllcard  was  not  affected  by  the  fact  that  the  tenant  represente«l  to 
tHe  scsc  nd  vendee,  that  he  was  the  tenant  of  the  vendor,  and  after 
*^*«  B.salo  lO  the  second  vendee  agreed  to  attorn  to  him. 

Titl^,  Landlord  and  Tenant.  Admissions.  Deeds 
J^^^'^i'^  Judge  Hammond.  Fulton  Superior  Court.  April 
^  ^    18S3. 

f>orted  in  the  decision. 

•    I.  Heyward,  for  plaintiffs  in  error. 
^  ^Omas  Finley,  by  brief,  for  defendant. 

-^^Ndford,  Justice. 

"*^i8  was  an  action  for  the  recovery  of  a  lot  in  the  city 
^^^  Atlanta. 

It  was  admitted  on  the  trial  that  one  Hicks,  or  Hick- 
^ti,a9  he  was  called,  was  the  originiil  owner  of  the  land 
^^ question.  Clarke  introduced  a  deed  of  conveyance  from 
^aid  Hickson  to  himself, dated  May,18Sl,  and  proved  that 
One  Robinson  was  then  in  possession  of  the  premises,  and 
that  at  and  before  the  making  of  the  deed,  ho  inquired  ot 
fiobinson,  whose  tenant  he  was,  and  Robinson  informed 
him  that  he  was  the  tenant  of  Hickson.  When  the  deed 
was  made,  Bobinson  agreed  to  attorn^to  Clarke. 

Beck  introduced  a  bond  for  titles  from  Hicks  to  the  land, 
dated  March,  1880;  proved  that  he  had  paid  the  purchase 
mraey,  and  that  he  put  Bobinson  m  possession  of  the  laud 
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as  his  tenant,  and  that  Robinson  attorned  to,  and  paid 
rent  After  the  deed  was  made  by  Hickson  to  Cla 
Robinson  ceased  to  pay  rent  to  Beck,  who  tben  turned  I 
inson  out  of  possession,  and  Beck  took  possession  him 
when  this  action  was  brought  by  Clarke.  The  court  chai 
the  jury  that,  if  Beck  purchased  this  land  from  Hick* 
Tlickson,  and  paid  the  purchase  money,  took  a  bond 
title,  and  went  into  possession  of  this  land,  either  by  I 
self  or  his  tenant,  and  held  the  same  adversely  before 
sale  and  conveyance  by  Hickson  to  Clarke,  then  Ch 
could  not  recover. 

The  jury  found  for  Beck,  and  Clarke  moved  for  a 
trial,  alleging  the  charge  above  as  error.     The  court 
fused  to  grant  the  same,  and  this  is  the  error  assigned  h 

Undor  the  facts  proved,  the  charge  was  not  error, 
bond  for  titles,  and  the  payment  of  the  purchase  mo 
together  with  the  possession  of  the  land  by  Beck,  was  i 
a  perfect  equity  in  the  land  as  amounted  to  a  title,  su 
title  as  was  superior  to  the  title  of  Clarke. 

But  counsel  for  plaintiff  in  error  insists  that,  as  pi 
tifTs  deed  was  recorded  in  time,  and  the  bond  wl 
Beck  held  was  not  recorded,  and  inasmuch  as  Clarke  n 
inquiries  of  Robinson,  who  was  in  the  actual  possessio 
the  premises,  and  was  informed  by  Robinson  that  he 
the  tenant  of  Hickson,  that  Clarke  was  an  innocent 
chaser,  without  notice,  and  this  falsehood  of  Robin 
Beck's  tenant,  should  be  visited  on  Beck,  and  not  on  Cla 
The  maxim  is  potior  est  conditio  defendentis  ct  possit 
tis,  A  tenant  is  not  allowed  to  dispute  or  deny  his  L 
lord's  title,  nor  can  he  attorn  to  any  other  person  du 
the  tenancy,  nor  is  the  landlord  bound  by  the  false 
fraudulent  conduct  of  his  tenant  to  his  prejudice, 
denial  of  the  title  of  the  landlord  by  the  tenant,  or 
denial  of  the  tenancy  by  the  tenant,  cannot  operate  to 
prejudice  of  the  landlord  ;  the  possession  of  the  tenai 
still  the  possession  ot  the  landlord.  So  that  in  this  ' 
Beck  was  in  possession  of  the  land  by  Robinson,  his 
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( 

f  «nL  when  Clarko  piirchjise.1,  this  possession  beting  under 

a  l»on<l  for  titles,  and  adverse,  and  the  purchase  money 

paid.    The  title  to  the  property  was  in  him,  Beck,  and  tliis 

^as  a  legal  title,  and  not  a  mere  equity,  or  latent  equity,  or 

^*ret    incumbrance,  and  possession  is  notice.     The  ver- 

^'^^>  judgment  and  charge  of  the  court  are  right,  and  the 

*»^e  are  affirmed. 

•^"dgment  affirmed. 


Williams  vh.  Mize,  sheriff. 

*•  A  prisoner  was  arrested  for  simple  larceny,  and,  in  default  of  bail, 
W'as  commitcd  to  jail  to  answer  for  such  offence  before  the  supe- 
rior court;  before  he  was  actually  incarcerated  under  tliu  warrant 
of  ooixkinitment,  ho  was  carric^l  before  the  county  court,  chargeo 
"ttlie  Bame  offence,  i)ioad  guilty  and  was  fined ;  an  outride 
2i];reed  to  pay  the  fine,  and  the  prisoner  was  discharged  by 
tli^  «licriff;  afterwards  tlio  person  who  assumed  the  iiaymont  of 
tlK3  fl  r^e  imposed  in  the  county  court  failed  to  i)ay  it,  and  l!ie  sher- 
iff r^-a.rrested  the  defendant  an<l  placxxl  liim  in  jail ;  ho  suimI  out 
*^  '^^"irit;  of  habeas  eorpiis;  the  judge  of  tlio  superior  court,  on  the 
^^«-^"iiig,  refused  to  discharge  the  prisoner,  and  committed  hnn  to 
aiiSAi^'c^r  before  the  superior  court  for  the  same  charge  on  which  he 
lia.<l   l>«en  tried,  convicted  and  sentenced  in  the  county  court : 

'^^r  cit  this  was  error.    When  the  sheriff  discharge<l  tlic  prisoner, 
^^^^the  promise  of  another  to  pay  the  fine,  he  could  not  after- 
hold  the  defendant  or  arrest  him  for  not  paying  it.    By 
ig  this  arrangement,  the  sheriff  became  liable  for  t  he  amount 
^  "^  o.ci  fine,  and  must  look  to  the  person  on  whost*  ])roniist'  ho  acted. 
^^   <3.efendant  was  not  liable  to  an  arrest  and  iinprison.njut  of 
Aire  to  pay. 
ixnbcr  25,  183S. 

^^*^?3titutionalLaw.  Criminal  Law.  SherifTs.  Courts. 
^  Judge  Fort.  Sumter  County.  At  Chambers, 
aryl6,1883. 

l^rted  in  the  decision. 

.  Blalock,  for  plaintiff  in  error. 

m^  .       *   -^.  AsBLET,  for  defendant 
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Blandford,  Justice. 

The  plaintiff  in  error  having  been  arrested  and  plac^ 
in  jail,  presented  his  petition  to  the  judge  of  the  superio. 
court,  praying  the  issuing  of  a  writ  of  habeas  carpusj  whict 
was  awarded  by  the  judge,  and  at  the  hearing,  nothing  ap 
peared  but  the  petition  and  the  return  of  the  sheriff,  whicl 
adopted  the  facts  in  prisoner's  petition.  The  judge  refuse( 
to  set  the  prisoner  at  liberty,  but  remanded  him  to  jail,  t( 
answer  indictment  in  the  superior  court.  This  ruling  i 
excepted  to,  and  error  assigned  thereon. 

It  appears  that  the  prisoner  had  been  arrested  for  aim 
pie  larceny,  and,  in  default  of  bail,  he  was  committei 
to  jail  to  answer  for  said  offence  charged  before  th 
superior  court ;  before  he  was  actually  incarcerated  unde 
the  warrant  of  commitment,  he  was  carried  before  th 
county  court  and  charged  with  this  same  offence,  to  whicl 
he  pleaded  guilty,  and  was  fined  by  said  county  court 
one  Glover  agreed  to  pay  the  fine,  and  prisoner  was  dig 
charged  by  the  sheriff;  afterwards,  Glover  failing  to  pa: 
the  fine,  Williams  was  arrested  by  Mize,  the  sheriff,  an< 
placed  in  jail ;  and  upon  these  facts  the  judge  of  the  supe 
rior  court,  upon  the  hearing  of  the  habeas  corpus^  refuse 
to  discharge  the  prisoner,  and  committed  him  to  answe 
the  same  ciiarge  for  which  he  had  been  tried,  convicte 
and  sentenced  by  the  county  court,  before  the  superio 
court. 

The  county  court  had  jurisdiction  to  try  Williams  fo 
the  offence  with  which  he  was  charged.  If  the  same  was  ; 
felony,  it  does  not  appear  in  the  record  before  us ;  and  i 
the  absence  of  anything  to  the  contrary,  this  court  wil 
presume  in  favor  of  the  jurisdiction  of  the  county  court 

When  the  sheriff  discharged  Williams,  taking  the  prom 
ise  of  Glover  to  pay  the  fine,  he  could  not  afterwards  hoL 
Williams  or  arrest  him  for  not  paying  the  fine ;  he  mus 
look  to  Glover  for  the  fine,  and  by  tl)is  arrangement  be 
tween  Glover  and  the  sheriff,  the  sheriff  waa  liable  for  th( 
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'iniount  of  tlie  fine.  The  prisoner  was  not,  under  these 
Circumstances,  thereafter  liable  to  arrest  and  imprison- 
'Qent  for  the  non-payment  of  the  fine. 

Tlio  superior  court  of  Sumter  county  had  no  power  or 

J'Jrisdiction  to  try  Williams  for  this  off'ence  with  which  he 

"ad  been  charged  and  tried  by  the  county  court  of  Sumter 

pounty.  and  upon  the  hearing  of  this  case  upon  the  facts 

^^  "tlxis  record,  the  judge  of  the  superior  court  committed 

^^^^x*  in  remanding  Williams  to  jail  and  not  discharging 


"*^  ^c  judgment  is  reversed. 


Hill  vs.  The  State  of  Georqia. 

CDode  leaves  it  in  the  discretion  of  the  jury  as  to  whether  they 
recommend  imprisonment  for  life  in  the  penitentiary  of  a  per- 
convicted  of  murder ;  they  are  not  limited  or  circumscribed 
any  respect  whatever ;  nor  does  tlie  law  prescribe  any  rule  by 
^^^lich  the  jury  may  or  ou-^ht  to  exercise  this  discretion.  There- 
*^^To,  a  charge  that  the  jury,  in  considering  the  question  of  rec- 
^^"^aimending  to  mercy,  should  not  be  governed  by  their  sympa- 
^Viies,  but  by  their  judgments,  approved  by  the  evidence  in  the 
^^^se  and  the  law  applicable  to  it,  was  error. 
^«ptember  11,  1888. 

Criminal  Law.     Charge  of  Court.    Before  Judge  Brown. 
^«rokee  Superior  Court.     February   Adjourned  Term, 

Xleported  in  the  decision. 
P.  P.  DuPrke;  Newman  &  Attaway,  for  plaintiff  in 


0.  Anderson,  attorney  general;  G.  F.  Gober,  solicitor 
Beneral,  for  the  state. 

BuHDFORD,  Justice. 

•  George  Hill  was  indicted  and  found  guilty  of  t\\e  tumi- 
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der  of  Bill  Bryant.  A  motion  for  a  new  trial  was  made 
upon  several  grounds,  which  was  overruled  by  the  cour 
below,  and  the  defendant  excepted,  and  assigns  as  erroi 
the  refusal  of  the  court  to  grant  said  motion.  It  is  unnec- 
essary to  consider  but  one  ground  contained  in  tho  motion 
for  new  trial.  The  court  below  instructed  the  jury,  "Ij 
you  find  this  defendant  guilty,  then  you  have  a  right,-  undei 
our  law,  either  to  find  him  guilty  without  a  recommen- 
dation, or  you  have  the  right,  if  you  find  him  guilty 
to  recommend  that  he  bo  punished  by  imprisonment  in  the 
penitentiary  for  life.  If  you  find  him  guilty,  it  is  for  yon 
to  consider  the  case  and  say  whether  it  is  a  proper  casefoi 
that  or  not.  You  are  not  to  be  governed  in  that  instance 
by  your  sympathies,  but  by  your  judgment,  to  say  wiiethei 
or  not  it  is  such  a  case  as  it  ought  to  be  done.  You  must 
be  governed  by  your  judgment,  approved  by  the  evidence 
*  *  *  in  the  case  and  the  law  applicable  to  it,  and  then  saj 
what  is  your  duty  as  twelve  upright,  sworn  jurors;  if  you 
seo  proper  to  recommend  his  imprisonment  for  life,  you 
will  then  find  that  verdict  *  *  * ;  if  you  think  it  is  not 
such  a  case  as  would  make  it  proper  to  so  recommend 
then  you  are  to  find  him  guilty  *  *  *." 

The  Code  of  Georgia,  §1323,  declares:  "Tlie  pun- 
ishment for  persons  convicted  of  murder  shall  be  death, 
but  may  be  confinement  in  tho  penitentiary  for  life  in  the 
following  cases :  If  the  jury  trying  the  case  shall  so  recom- 
mend. If  the  conviction  is  founded  solely  on  circumstan- 
tial testimony,  tho  presiding  judge  may  sentence  to  con- 
finement in  the  penitentiary  for  life ;  in  the  former  case 
it  is  not  discretionary  with  the  judge;  in  the  latter  it  is.'' 
This  statute  leaves  it  in  the  discretion  of  the  jury  as  to 
whether  they  will  recommend  imprisonment  for  life  in  the 
penitentiary  of  a  person  convicted  of  murder;  it  is  not  lim- 
ited or  circumscribed  in  any  respect  whatever.  This  law 
does  not  prescribe  any  rule  by  which  the  jury  may  oi 
ought  to  exercise  this  great  discretion  ;  it  does  not  say  that 
the  jury  are  not  to  be  governed  by  their  sympathies,  fuid 
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that  they  are  to  be  governed  by  their  judgment,  as;  iii- 
Rtructed  by  the  court  below.  Tlie  court  below  impoijed,  by 
its  cliarge,  restrirtious  upon  the  jury  uiuiuthorized  and 
unwarranted  by  the  statute.  In  Ihe  case  of  i/f)/i«9o»  ti. 
State,  58  Gu,.,  491,  this  court  lield  Ihe  same  tbini;;  that  i-:, 
where  a  party  was  charged  with  (lie  oflence  of  cuttle  t;teul- 
ing,  which  was  felonious  upon  conviction,  unless  tho  jury 
recommended  to  mercy,  in  wliicli  event  the  punishment 
'I'Ks  as  for  a  misdeiaeauor,  that  "  the  right  of  tho  jury  is 
'o  lesson  the  punishment  by  Ihe  grant  of  nienry,  and  the 
•ignt  of  tlie  defendant  is  to  receive  inercy  from  tho  jury, 
"  they  see  proper  to  grant  it.  •  •  Tlie  law  not  limiting 
'*3    free  grant  of  mercy  in  ilio  jury,  the  court  should  not 


this 

'Jn.)it  it  in  charging  the  law  tiiereo 

^  'lo  court  below  committed  error  in  his  instructions  to 
**  J  Uty,  as  above  set  forth, and  should  have  granted  a  new 
***■!  On  this  ground. 
"  tuigment  reversed. 


RoOER3   vs.   TlIK   E.   M.   BiRDSALL  COMPANY. 

°®*Ore  an  attacliment  call  iasuo  umlor  seclions  3297  and  .■J297(a)  of 
*■««  Code,  it  ia  CBBential  that  liond  and  E»;<'Urity  bo  required  by  tho 
1  tttlgo  of  the  superior  court,  and  tliat  suuli  bond  bo  given  by  tho 
l*^titioner  beloro  llio  grant  o£  tho  writ. 
***s«eiBlii!r  4,  1883.     (Htmd-DOlo  by  Ihocourt ) 

-A,ttachment.     Bonds.     Before  Judge  La wson.     Morgan 
*^*^iinty.     At  Chambers.     April  24, 1S83. 

1'lie  E.  M.  Birdsall  Co.  petitioned  for  an  attachment  un- 

*««•  g32i»7  et  geq.  of  the  Code.     Tho  attachment  issued  and 

'•'aa  levied.     The  defendant  filed  an  application  to  dissolve 

™-      On  the  hearing,  defendnnt  moved  to  dismi-^s  the  at- 

'*<slwnent,  because  no  bond  had  boeu  given.     The  motion 

^*8  overruled,  and  this  was  one  ground  of  exception, 

\3..  F.  BOGEBS,  for  plaintilF  in  error. 
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F.  C.  Foster;  McHenry  &  McHenry,  for  defendai 

Jackson,  Chief  Justice. 

X  A  motion  was  made  to  dismiss  the  attachment,  bee 
it  was  granted  on  plaintiff's  petition  before  bond  and  i 
rity  was  required  and  given.  The  motion  was  denied, 
defendant  in  attachment  excepted.  The  constructic 
sections  3297  and  3297(a)  settles  the  point  clearly  ag; 
the  judgment  of  the  court  below.  Section  3297  pro^ 
that,  whenever  a  debtor  shall  sell  or  convey,  for  the 
pose  of  avoiding  the  payment  of  his  debts,  or  shall  thrc 
or  prepare  so  to  do,  his  creditors  may  petition  the  j 
of  the  superior  court  for  an  attachment,  etc.  Thig 
the  act  of  1873,  codified  in  this  section.  No  direct  rec[ 
ment  was  made  for  bond  and  security  in  that  act,  and 
is  contained  in  that  section.  In  52  Ga,^  376,  how( 
this  court  held  that  "the  judge,  issuing  the  attachi 
should  require  a  bond,  in  his  discretion,  before  he  gi 
this  summary  process  for  the  seizure  of  defendant's  ] 
erty.-'  That  was  the  construction  put  upon  the  sec 
3297  alone,  bv  this  court,  in  1875,  before  the  act  of  1 
codified  in  §3297  (a),  was  passed. 

That  act  of  1877  was  entitled  an  act  to  amend  the  c 
generally,  without  any  reference  to  the  new  groui 
attachment,  which  merely  adds  the  act  of  making  a  fi 
ulent  lien  to  the  other  acts  contained  in  §3297  as  auth 
ing  an  attachment ;  and  it  enacts  further,  and  is  so  cod 
in  §3297  (a),  that  ^mu  all  cases  where  an  attachme 
souirht  against  the  fraudulent  debtor,  the  officer  iss 
the  siinie  shall  require  bond  and  security  of  the  appli 
for  atta  *hment,  as  in  other  cases  of  attachment. 

In  all  other  cases  of  attachment,  the  bond  and  seci 
must  bo  required  and  given  before  the  harsh  writ  is  is? 
Oode,  §§3294,  tS266.  So  that  it  must  be  too  clear  for  t 
nuMit,  that  the  court  erred  in  is<uing  this  attachn 
though  founded  on  the  grounds  in  §3297,  before  he  reqi 
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I  took  the  bond  with  security,  which  the  law  declares 
1 1  be  taken.     The  writ  is  a  harsh  process,  and  the  pre- 
uisites  mast  be  required  strictly, 
udgment  reversed. 


/ 


Jeitfkrs  et  al.  vs.  Warb, 
fVtwii  Chief  JaiU»,  did  Dot  prealde  In  tbli  caaa.  on  account  ol  providentlU 

nnmns  calling  the  defendant  into  coart  to  answer  the  pUintiBTB 
oand  is  indispensable  to  give  jariediction  to  a  justice  court, 
tbotit  it,  no  case  is  pending  between  the  parties,  and  any  judg- 
it  rendered  in  its  absence  is  void,  and  may  bo  so  licid  in  any 
t,  when  it  becomes  material  to  the  interest  cf  the  jiarties  to 
lidcrit;  it  marbe  attacked  in  any  court  by  anybody. 
judgment  having  been  rendered  against  a  defendant  and  the 
iri^on  his  bond  dissolving  a  garniahment,  without  any  sum- 
is  OD  which  to  base  the  aame,  it  should  have  been  set  aside  on 
ton  of  the  security. 
^ber4,  WSJ. 

J'astice  Courts.  Jurisdiction.  Judgments.  Nullities. 
Before  Judge  RoNET.  Richmond  Superior  Court.  Octo- 
^r  -Ac^oumed  Term,  18S2. 

■^®I*oried  in  the  decision. 

"    ^^-  Capbrs,  Jr.,  by  M.  Cummiso,  for  plaintiffs  in  error. 

~    ■*'i.  Flemisg,  for  defendant. 

■*    •Justice. 

jm^  ■'■^  was  an  appeal  from  a  justice's  court,  tried  in  the 
*errt  ^^^'"  "^""^  ^^  Richmond  county,  and  on  Hiat  trial,  a 
tts^^'^  ■*-  was  foun"!  for  the  plaintiiT.   The  defendants  moved 

~  trial  on  two  grounds. 

i  Because  the  court  erred  in  overruling  defendants' 
*^  to  continue  the  case,  for  the  reason  that  the  pro- 

-V^did  not  disclose  that  there  had  l«en  any  original 


186  SUPREME  COURT  OF  GEORGIA. 


Jeffera  it  al,  w.  Ware. 


suit  in  the  lower  court,  and  in  ruling  that,  inasmuch  a 
appeared  from  the  statements  of  counsel,  that  all  the 
in  that  court  is  here,  that  the  defendants  wer6  present  in  tL^ 
court,  had  pleaded  the  general  issue  ore  teniiSySLnd  went 
trial  without  objection,  tliey  had  waived  all  right  to  obje^ 
at  this  stage  of  the  case  to  the  absence  of  pleadings — tL 
defendant  upon  said  trial  having  obtained  judgment  iS 
his  favor,  from  which  plaintiffs  appealed. 

(2.)  Because  the  verdict  was  contrary  to  evidence. 

This  motion  was  made  before  Judge  Tompkins  on  22d  o 
June,  1S82,  and  on  the  26th  day  of  February  thereafte: 
was  overruled  by  Judge  Roney.  No  bill  of  exception: 
was  prosecuted  thereto. 

There  liad  been  a  garnishment  in  the  suit,  which  was  dis 
solved  by  the  defendants'  giving  bond,  with  Newberry  as  se 
curity.  When  the  verdict  was  returned  in  the  superior  court 
judgment  was  entered  both  against  the  defendants  and  th< 
security  on  the  bond  dissolving  the  garnishment.  At  th( 
April  term,  1883,  of  the  superior  court,  the  defendants  an< 
security  on  the  bond  dissolving  the  garnishment  moVe< 
to  set  aside  the  judgment  rendered  against  them,  upoi 
this,  among  other  grounds :  tliat  no  suit  was  ever  institutet 
against  the  defendants  in  the  justice's  court  from  which  ai 
appeal  could  be  taken,  no  summons  having  issued  an< 
been  served  upon  the  defendants,  and  without  this  that  m 
garnishment  could  issue  which  a  bond  could  be  takei 
to  dissolve;  in  shori,  that  the  entire  proceeding  was  i 
nullity.  Tliis  motion  was  overruled,  and  from  the  judg 
ment  overruling  the  same  a  writ  of  error  was  prosecute* 
to  this  court. 

Tho  riH'onI  here  shows  that  the  grounds  taken  in  thi; 
motion  were  supported  by  the  facts  in  the  case.  A  sum 
mons.iallingthe  defendants  into  court  to  answer  the  plain 
tiirs  ca<e,  was  indispensable  to  give  jurisdiction  to  the 
ju<ti(*e's  court.  Witliout  it  there  was  no  case  pending 
between  the  parties, — Code,  §4139, — and  any  judgmen 
rendorod  in  its  absence  is  void.   64  Ga..  496.   A  judgmen 


of  a  court  liaving  no  jarisdiction  of  the  person  and  subject- 
matter,  or  void  for  any  other  cause,  is  a  mere  nullity,  and 
may  bo  so  held  in  any  court,  when  it  becomes  material  to 
tlie  interest  of  the  partieq  to  consider  it.  Code,  §3594. 
The  law  goes  further,  and  declares  that  a  void  judgment 
may  l>e  attacked  in  any  court  and  by  anybody.     Id..  g3S28 

It  followa  from  thete  provisions  of  the  Code  that  the 
motion  to  set  aside  the  judgment  in  this  case  should  have 
been  sustained,  and  that  the  superior  court  erred  in  disal- 
lowing and  overruling  it. 

Judgment  reversed. 


Berry  v%.  Tub  Northeastern  Hailroad. 

'  iT  ^'''^'^*  may  recover  for  tlie  homicide  of  lier  liusband  j  aho  wiil 
nave  a  rightof  action  whenever  tlie  hueband,  had  lie  lived,  would 
nave  liaj  aacli  right,  and  whatever  would  have  been  a  good  de- 
«oco  to  ilia  suit,  hud  lie  lived,  will  be  equally  available  agaiiist 
(„?''®'''<'Ughtbj-her. 

'■'*e  liuaband  by  ordinary  caro  could  have  avoided  the  conae- 
I  CQc^jj  jjj  liimBelf,  even  when  caused  by  defendant's  negligence, 
fj  J  °  *"Oul*3  not  have  been  enUtled  to  recover. 

no  Cojidact  of  the  deceased  in  tbia  case  evinced  a  total  want  of 
*'.*^^»-e  which  a  man  of  common  eense  would  take  of  liimselt, 
-I        "*  ^^Otbingsbortot  groeeiicgligencB.    He  voluntarily  got  drunk, 
(li      ^   l>imseltina  eituation  of  peril,  without  the  intervention  of 
jjjj.  '  I  «~oa(l  company,  tell  over  an  embankment  into  one  of  tlieir 

1,1      *  **-*^J  was  killed.    Under  these  tacts,  the  railroad  was  not  lia- 
*•->  st^p,**'^'ii««»-8"it*'afl  right. 

^y-^  '*"*3ad  companiea  are  required  to  keep  in  good  order,  at  their 
Q^^  ^^.  the  public  roads  or  private  ways  established  by  law,  where 
ni^»  ^^^X  by  their  several  roada,  and  build  auitable  bridges  and 
fc^_-^  proper  excavationa  and  embankments,  according  to  the 
BB^y^  ^^f  the  road  laws;  but  they  are  not  bound  lo  keep  in  good 
||fc^^^^^*.nd  maintain  or  eatablish  bridges,  etc.,  wherever  their  roada 
fcJ^^T^*^  to  cross  a  path  or  unfrequent&i  way.  Such  wayB  are  not 
■fi«»^5*J*  ways  ii  the  senae  or  apirit  of  the  road  lawa.  In  this  cane 
.4  ■^^?^^^'*li  pnrsued  by  the  party  killed  doea  not  appear  to  have  been 
^^~  '«rt>blished  by  liiw,  or  one  to  tlie  use  of  which  the  deceased 
fj  praacriptive  title 
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Railroads.  Damages.  Negligence.  Roads  and  Brid^ 
Before  Judge  Estks.  Habersham  Superior  Court.  F* 
ruaryTerm,  1883. 

Reported  in  the  decision. 

Cranb  vfe  -Jones,  by  J.  J.  Kimset,  for  plaintiff  in  erroa 

G.  H.  Sutton;  G.  D.  Thomas,  by  H.  McAlpin,  for* 
fendant* 

Hall,  Justice. 

This  was  a  suit  to  recover  damages  for  the  homicide 
the  plaintiirs  husband,  who  was  killed,  while  in  a  slate 
intoxication,  by  falling  into  a  cut  eighteen  or  twenty  fe 
deep,  in  the  night-time,  on  the  defendant's  railway, 
appears,  from  the  testimony'  in  the  case,  that  the  railro 
severed  a  way  about  eight  feet  wide,  and  which  had  be 
used  by  persons  residing  in  the  neighborhood,  for  twen 
or  thirty  years  previous  to  the  time  in  question  general 
as  a  foot- way,  or  by  persons  riding  on  horseback,  and  or 
occasionally  by  those  riding  in  carriages  on  wheels.  Afl 
the  railroad  was  constructed,  it  does  not  seem  that  any  i 
was  made  of  this  way  at  the  point  near  which  this  inju 
occurred.  Ways  had  been  made  from  this  road  to  grac 
points  at  each  end  of  the  cut. 

The  deceased  livodonly  a  half  mile  from  the  place;  \i 
well  acquainted  with  the  situation ;  had  worked  upon  t 
cut,  »vhioh  was  completed  only  a  short  time  before  1 
death;  on  each  side  of  llii-^  cut  a  dirt  embankment  frc 
throe  to  live  feet  h'vzh  had  b^vu  left  bv  the  railroad  co: 
pany.  From  the  fresh  jirints  of  feet  and  hands, 
is  probable,  if  not  certain,  that  the  deceased  had  claj 
bered  ovor  one  ot'  these  banks  of  dirt,  and  fallen  frc 
it  into  tlK>  cut  bolow.  When  he  left  the  house  of 
neighbor,  a  half  mile  fn>m  the  spot,  to  go  to  his  home,  1 
was  not  so  drunk  that  he  staggered,  but  his  gait  was  u] 
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steady ;  when  he  came  to  this  house  he  was  intoxicated, 

uiiil  w'hile  there  he  took  another  drink.     He  was  so  much 

Milder  the  influence  of  drink,  that  this  neighbor  induced 

him  to  leave  with  him  the  money  he  had,  fearing  that  he 

might  lose  it  in  a  creek  which  he  had  to  cross  on  his  way 

Jtome.     At  the  close  of  the  testimony,  the  defendant  moved 

a  noil-  suit,  which  motion  was  sustained,  and  the  case  dis- 

Oiissecl. 

^V  a.s  the  court  right  in  awarding  this  non-suit  ?  Was 
tliere  any  testimony  in  the  case  upon  which  a  verdict  for 
tire  pi  aintiff  could  have  been  found  ?  In  our  opinion  there 
^w^a*  not,  and  from  this  it  follows  that  the  judgment  of  the 
coixi-t,  below  was  correct. 

plaintiff,  under  the  Code,  §2971,  being  the  widow  of 
cLcceased,  would  have  had  a  right  of  action,  whenever 
husband,  had  he  lived,  would  have  had  such  right,  and 
hsxt^ver  would  have  been  a  good  defence  to  his  suit  would 
hai^vo  been  equally  available  to  one  brought  by  her.      W. 
.  R.  li.  V8.  Strong^  52  Oa.,  466,  467.    If  the  hus- 
,  by  *'  ordinary  care,  could  have  avoided  the  conse- 
s  to  himself,"  even  when  caused  by  the  defendant's 
Sligence,  he  would  not  Jiavo  been*  entitled  to  recover. 
Code,  §2972.    The  conduct  of  the  deceased  evinces  a  total 
of  that  care  which  a  man  of  common  sense  would 
of  himself,  and  is  nothing  short  of  gross  negligence. 
Voluntarily  got  drunk,  and  while  in  that  condition 
placed  himself  in  a  situation  of  peril.     Neither  the  defend- 
^    rior  any  of  its  employes  had  any  agency  in  making  him 
^^^fccor  in  conducting  him  to  the  precipice;  they  did 
^^t  Ciontribute  to  the  disaster  whicli  befell  him,  and  were  in 
^  ^^1186  liable  for  the  damage.     The  Southioeatem  Bail- 
^^'^  ^s.  Ilankeraon^  61  6^a.,  114,  and  Southweatern  Bail' 
*^^*^*«2    w.  Johnson^  60   Ga.y  667,  are  decisive  upon  this 
*^^^tion. 

■*^  We  company,  in  constructing  this  cut,  omitted  no  duty 
the  law  imposed  upon  them.     The  road  intersected  by 
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the  railway  was  in  no  legal  sense  a  private  way,  and  th^ 
fendant  was  not  required  to  provide  crossings  at  the  ir»' 
section  of  that  road  with  the  railway,  or  to  keep  the  saitJ ' 
order.  It  does  not  appear  to  have  been  established  hy 
court  of  ordinary,  nor  does  the  evidence  make  it  appar^ 
that  tlie  deceased  had  any  prescriptive  title  to  its  "■ 
Code,  §§720,  721,  731.  Railroad  companies  are  required 
'*keep  in  good  order,  at  their  expense,  the  public  road^ 
private  ways  established  pursuant  to  law,  where  cros^ 
l)y  their  several  roads,  and  build  suitable  bridges,  B 
make  proper  e-Tcavations  and  embankments  according 
the  spirit  of  the  road  laws."    Code,  §706. 

Tliis  negatives  tlie  idea  that  they  are  bound  to  keep 
good  order  and  to  maintain  or  establish  bridges,  etc.,  wh 
ever  their  roads  happen  to  cross  a  path  or  unfrequen 
way.  Such  ways  are  not  private  ways  in  the  sense 
spirit  of  the  road  laws.  Chllders  vs.  Ilolloway^  G9  Ga  ,  1 
75S ;  Short  et  ah  vs.  Waltoyi  et  aL^  61  Ga^^  28.  The 
timony  failed  to  show  the  road  here  was  a  private  -v 
in  the  sense  of  the  road  laws,  or  if  it  was,  that  the  pi 
tilFs  husband  had  any  right  whatever  to  its  use.  Tl 
was  nothing  in  the  evidence  to  found  a  verdict  for 
plaintiff  on,  and  the  non-suit  was  properly  awarded. 

Judgment  affirmed.* 


*3ee  Bush  r*.  BralnHnI,  1  Cow.,  78  ;    Howland  v*.  Vincent,  10  Mete.,  871; 
b  irKh.  etc...  a.  R.  v9.  liint^ham.  a^Ohio,  St.  364 ;  Omaha,,  etc.,  B.  R.V9.  Martin 
preme  Court  of  Nebraska),  cited  28  Alb.,  L.  J.  297;  (Rep.) 


Pryor  vs.  West,  administrator. 

1,  A  suit  was  brought  on  a  contract ;  the  proof  faile<l  to  establisl- 
contract  sued  on,  or  any  other  contract  on  which  a  recovery  c 
be  had ;  neither  was  there  enough  either  in  the  pleadings  or 
dcnco  to  form  a  basis  for  a  recovery  on  a  quantum  meruit  or  q 

turn  ralfbctt, 

2.  As  to  the  claim  for  supporting  and  maintaining  the  child  of  the  d 
dent,  which  accrued  during  his  lifetime,  it  is  barred  by  the  sta 
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Pttoi  h.  Wat.  admliitalnl'ii. 

of  limitationa.  So  far  aa  the  claim  was  for  services,  support,  etc., 
since  liis  death,  his  estata  was  not  liable  therefor,  but  it  va.3  a 
chaise  against  that  part  of  the  e^^tate  which  would  be  coming  to 
(he  child;  hia  Kuardian,  not  the  administrator,  was  the  proper 
party  against  whom  to  make  such  demands. 
October,  I,  las. 

Actions.     Contracts,     New  Trial.     Before  Judge  Fobt. 
Sumter  Superior  Court.     April  Term,  18S3. 

Reported  in  the  decision. 

J.  W.  Brady  ;  Gukrry  &  Soss,  for  plaintiff  in  error. 

B.  I*.  HoLLS,  for  defendant. 

HA.T.L,  Justice. 

This  was  an   action  to  recover  from  the  defen  ant,  ns 

administrator  of  James  P.  West,  deceased,  the  value  of 

rvicea  rendered  by  the  plninliiT  for  nursing,   roaring, 

oarding^  clothing  and  educalinj;  intestate's  infant  child, 

James    p.  West.     This  child  was  taken  charge  of  by  the 

P  aintiflps  family,  when  between  two  and  three  years  old, 

"^  remained  with  them  thirteen  and  a  half  years.     One 

iiQred  dollars  per  annum  was  char™c<l  for  these  services 

**   Supplies  fertile  first  three  years  he  was  with  them; 

^^  that,  seventy-five  dollars  per  annum  was  charged  for 

^  I'Gtnaining  years  he  was  with  them.    Those  services, 

^'1  W'ero  rendered  in  pursuance  of  an  alleged  contract 

*"■«    defendant's  intestate  to  take  said  child  and  rear, 

s^^ntain,  clothe,  nurse  and  educate  Iiim, '-until  he  should 

^^^  at  an  age  of  responsibility,"  for  which  intestate 

P|]^l»l|(ed  to  pay  plaintiff.  The  intestate  died  in  lS74,when 


Ukis 


^lild  was  about  seven,  years  old.     lie  was  a  man. of 


,.^**M;  indeed,  it  is  alleged  in  plaintiffs  declaration  that 
■  ^^  Estate  was  worth  |36,000.  The  suit  was  commenced 
•-,,j?  ^^  8tli  flay  of  September,  1S81,  seven  years  after  the 
^^^^^rftheintestate.  The  defence  set  up  was  the  general 
HWBl^.*iid  the  statute  of  limitations. 
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Pryor  r«.  West,  administrator. 

The  only  witness  offered  for  that  purpose  failed  1 
tablish  the  contract  sued  on,  or  any  other  contract 
which  a  suit  coiild  be  maintained.  The  testimony  o 
witness  went  no  further  than  this :  "that  the  intestate 
the  child  to  plaintiflTs  wife  and  himself  to  raise ;  he 
he  expected  to  pay  for  it  ;  did  not  say  what  amoui 
expected  to  pay  ;  the  understanding,  as  gathered  froi 
conversation  with  witness,  was,  that  he  was  to  pay  j 
tiflTs  wife  for  raising  the  child ;  he  said  he  was  willi 
give  her  his  house  and  lot  in  Americus/' 

There  was  no  bill  of  particulars  attached  to  the  dec 
tion,  and  not  a  single  item  of  the  supplies  furnished,  o 
value  thereof,  was  given.  Most  of  these  services  were 
dercd  and  supplies  furnished  since  the  death  of  plair 
intestate.  The  defendant's  liability  to  pay  this  dei 
was  placed  upon  the  fact  that  he  acquiesced  in  the  cl 
remaining  with  i^laintilFs  family  and  being  supports 
them,  al*t?r  the  death  of  its  father.  Nothing  is  said  s 
anv  kmnvledsro  he  had  of  the  terms  or  conditions 
which  the  child  was  placed  or  remained  there.  Durii 
the  years  of  his  administration,  no  demand,  nor  even 
quest,  was  made  for  compensation.  When  the  pk 
closed  his  case,  a  motion  was  made  to  non-suit  it,  an< 
morion  w.is  sustainoJ  bv  the  court,  and  the  case  dism 

This  jiulgmont  is  manifestly  correct,  for  two  reasoi 

1st.  Because  there  was  no  evidence  upon  which  a  i 
ery  by  t!ie  plaintilf  could  have  been  sustained.  1 
w.is  corainly  no  proof  to  establish  the  contract  sue 
auxl  there  was  just  as  little  foundation  for  a  quantum  m 
or j;:i.j \  •?»••}  i\i\  Kjf  recovery. 

m.  If  pl;v!:itiir  over  had  ary  cause  of  action,  it 
barred  by  t!ie  statute  of  limitarions.  As  to  the  al 
iniebtexliiess  thu:  avNTiu\l  in  the  life  of  defendant's  i 
ta:o,  th.;t  wus  oorzaiulv  barred, 

ft 

As  to  w!::;:  was  cl.iimevl  for  se^^^ces. support,  etc.,  s 
quently  renvlerwl  and  furnished,  the  defendant's  estate 
not  liable ;  the  jv^rtion  coiuiui:  to  the  child  was  chare 
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with  it,  and  his  guardian,  and  not  the  administrator  of  the 
deceased,  was  the  party  to  look  to  for  payment.  If  the 
administrator  Iiad  settled  this  demand,  that  would  not  have 

relieved  him  from  liability  to  account  to  the  guardiaa  for 

the  amount. 
Judgment  affirmed 


Daniel,  administratrix,  vs.  Borts,  administratrix. 

1.  In  an  acBon  brouglit  by  a  client  to  recover  from  his  deceased  attor- 
ney's estate  money  liud  and  received  by  such  attorney  for  his  ben- 
fit,  a  defendant  in  the  execution  which  the  nttomcy  Iiad  held  for 
collection  would  not  bavo  been  competent  at  common  law  to 
tcitify  that  iio  paid  the  money  to  tlio  deceased  attorney. 

t  For  tho  client  to  release  such  witneBS  Irona  further  liability  on  the 
fi./it.  would  not  render  him  competent;  the  lien  of  the  attorne^r 
for  feea  would  still  reioain. 

S.  Tho  wilnesa  was  not  rendered  competent  by  the  evidence  act  of 
1866  (Code,  section  3854)  ;  the  other  party  was  dead,  and  the  wit- 
neaa  was  not  competent. 


Witness.    Evidence.     Before  Judge  Willis.     Muscogee 
Superior  Court.      May  Terra,  1883. 

Mrs.  Daniel,  administratrix  of  J.  M.  Daniel,  deceased, 
•aed  Mrs.  Burts,  adminiBtratrix  of  D.  M.  Burta,  deceased 
to  recover  money  had  and  received  by  Burts,  deceased,  ^s 
■n  attoniGy  at  law,  for  the  use  of  Daniel,  deceased.      Plain- 
Uff  showed  that  Burts  had  acted  as  attorney  for  Daniel  in 
«  «ait  on  a  note    against  a  Mrs.  Walker  and  her  cliil^j.^^^ 
«»ieofThomwas  named  Woolfolk  Walker,  and  that  a  ver' 
*ot  «ad  judgment   had  been  recovered  against  those,  do" 
'iandaata.     Plaintiff    then  offered  to  prove  by    Woolf^iil 
W'«lk(,  tJmt  jjQ   had  paid  the  amount  of  the  exeomj^^^      ^ 
^»fa.    Oa  objection,  this  was   rejected.     Plaintiif   th 
ni^ti  to  release    Walker  from  any  further  liabiXi^v    r^ 
^Jif.N>iMl  and  interest.    The  court  held  that  the  >«,;+ 
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Daniel,  administratrix,  m.  Burti.  administratrix. 

would  still  be  incompetent,  and,  on  motion,  granted  a 
non-suit.     Plaintiff  excepted. 

B.  F.  Harrbll,  by  J.  M.  McNeill,  for  plaintiff  in  error. 

Pkabody  &  Brannon,  for  defendant. 

Blandpord,  Justice. 

On  the  trial  of  this  case,  one  Woolfolk  Walker  was 
ofTered  as  a  witness  by  plaintiff  in  error  to  prove  that  he? 
the  witness,  had  paid  a  certain  amount  of  money,  due  on  a 
judgment  and  execution  in  favor  of  plaintiff's  intestate 
against  himself,  to  D.  H.  Burts,  defendant's  intestate,  in 
his  lifetime,  he  being  the  attorney  at  law  for  said  intestate 
of  the  plaintiff.  lie  was  objected  to,  upon  the  ground  that 
Burts  was  dead.  The  court  sustained  the  objection,  and 
thereupon  plaintiff  offered  to  discharge  and  release  Walker 
from  all  liability  to  heron  the  judgment.  The  court  held 
tliat  this  would  not  make  the  witness  competent.  To  this 
ruling  the  plaintiff  excepted,  and  error  is  assigned  thereon. 
It  is  clear  t  hat  Walker,  the  witness  offered,  was  incompetent 
to  testify  in  this  case  at  the  common  law,  because  he,  be- 
ing liable  on  the  judgment,  was  interested  in  placing 
the  liability  on  Burts,  the  attorney,  thus  relieving  himself, 
and  the  release  offered  him  did  not  discharge  his  liability 
on  the  judgment  to  Burts,  the  attorney,  represented  by 
his  administratrix,  who  held  a  lien  on  th9  judgment  for  the 
fees  of  her  intestate.  So  if  ho  was"fi  competent  witness  at 
all,  il  m:ist  bo  under  the  new  evidence  act  of  1SG3,  pp.  138, 
139,  Code,  §3854,  which  provides,  ^'  No  person  offered  as 
a  witness  shall  be  excluded  by  reason  of  incapacity  for 
crime  or  interest,  or  from  being  a  party,  from  giving  evi- 
dence, *  *  *  *  but  every  person  so  offered  shall  be 
competent  and  compellable  to  give  evidence,  *  *  *  * 
except  as  follows : 

''Where  one  of  the  original  parties  to  the  contract  or 
cause  of  action  in  issue  or  on  trial  is  dead^  or  is  shown  to 
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be  insane,  or  where  an  executor  or  administrator  js  a  party 
in  any  suit  on  a  contract  of  Iiis  testator  or  intestate,  tlie 
other  party  shall  not  be  admitted  to  testify  in  his  own 
fa-vor."' 

It,  is  shown  that  Burt^,  the  attorney,  to  whom  it  is  sug- 
gested that  Walker  paid  this  money,  is  dead.     The  cause 
of  o-Ction  is  the  receiving  the  money  l)y  Burts  from  Walker, 
wlier«by  he  bscame  liable  to  the  plaintiff  for  so  much 
money  had  and  received  for  her  use,  Walker  still  being 
"» t  e-resled.  While  he  might  have  been  admitted  as  a  witness 
uiiclertliis  act,  yet  befalls  within  the  exception  to  the  act 
'*'^"*^»"eby  he  ie  still  rendered  incompetent,   as  the  other 
P***"ty  to  the  cause  of  action  is  dead.     So  as  to  Ins  compe- 
teney  he  remains,  notwithstanding  this  act,  where  he  stood 
^^^"Te  its  passage,  and  as  we  have  seen,  he  is  incompetent 
s»   a.  witness  at  the  common  law,  and  as  the  law  stood  be- 
iO|-©  the  act;  and  not  being  restored  by  the  act  by  reason  of 
tile    e3:ception  thereto  already  stated,  it  follows  that  the 
judgrnenjof  tliQ  court  below  refusing  to  allow  tlie  witness 
*/*  testify,  under  the  facts  of  this  case,  was  right,  and  the 
juagxxieQt  is  affirmed. 


"T-  C  &  J,  D.  Lahieb  vs.  AnAJiB,  Thornb  &  Company. 

""ere  a  bill  to  enjoin  the  levy  of  a  mortgage  jS. /a,  on  certain  goods 
*^^ege(j  that  the  goods  covered  by  Ibe  mifrtgage  hod  been  *le- 
Btroyed  by  fire,  and  that  the  stock  against  wliich  the  fi.  fii.  was 
"^*ce^ing  was  not  covered  by  the  mortgage,  and  the  affidavits 
r^'^ttiitted  showed  that  the  present  stot-lc  was  not  entirely  revered 
J  ^  'h«  mortg^ie,  if  any  part  thereof  was  eo  covered,  the  chancel- 
''  should  have  granted  on  injunction  until  the  final  hearin^c. 

-,-**^Unction.     Before  Judge  Fain.     Bartow  County.    At 
^'■^tnbers.    July  28, 1888. 

**«ported  in  the  decision. 
▼  78-11 
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J.  C.  A  J.  O.  Lanier  m.  AdAnia,  Thome  A  Company. 

Akin  &  Akin,  for  plaintiffs  in  error. 

A.  M.  FouTB ;  0.  D.  McOutchkn,  for  defendants. 

Blandford,  Justice. 

The  bill  in  this  case  sought  to  restrain  and  enjoin  de 
fendants  from  levying  a  certain  mortgage  ^.ya.  upon  cer- 
tain goods  in  the  plaintiffs'  possession,  because  it  was 
alleged  that  the  stock  of  goods  covered  by  befendants' 
mortgage  had  been  destroyed  by  fire,  and  that  the  goods 
which  defendants  were  seeking  to  have  levied  on  were  not 
embraced  in  the  mortgage.  The  chancellor  refused  the 
injunction,  and  complainants  excepted,  and  now  seek  a  re- 
veBsal  of  that  decree. 

From  the  affidavits  submitted  by  the  parties  to  this  case 
at  the  hearing  for  injunction,  the  allegations  in  plaintiffs' 
bill  are  well  sustained,  and  it  is  not  here  contended  that 
there  were  more  than  five  hundred  dollars'  worth  of  the 
goods  covered  by  the  mortgage  saved  from  the  burning 
by  tlie  defendants  in  error.  And,  on  the  other  hand^  it  is 
contended  by  plaintiffs  that  these  goods  which  were  saved 
were  not  mortgaged  to  defendants,  but  were  goods 
stored  in  a  certain  warehouse,  and  not  the  store-house  of 
plaintiffs,  and  that  none  of  the  goods  in  the  warehouse 
were  mortgaged,  but  only  the  goods  in  the  store-house,  and 
the  evidence  submitted  by  plaintiffs  seems  to  look  this 
way ;  at  all  events,  the  same  is  so  strong  as  to  have  re- 
quired the  chancellor  to  have  granted  the  injunction 
prayed  for  in  this  case.  It  is  not  insisted  upon  the  part  of 
defendants  in  error  before  us  but  that  equity  has  jurisdic- 
tion in  this  case.  No  harm  can  be  done  by  the  grant  of 
an  injunction  in  this  case,  and  at  the  final  hearing  of  the 
cause,  a  jury  can  pass  upon  all  issues  of  facts,  after  hearing 
the  evidence  adduced  by  the  parties. 

Judgment  reversed. 
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Flotd,  executrix,  vs.  Cox. 

1  •      4.  Tiiolion  was  made  for  a  new  trial,  and  a  brief  of  the  oral  testi- 

-xioay  «aa  approved  by  the  presiding  judge  on  September  20, 1S32. 

A.   written  agreement  waa  made,  September  30,  to  the  cffoiit  that  a 

<;opy  ot  tli;  written  evidence,  on  baing  aiibmitted  to  and  a,'roed 

mipon  by  the  plainCifTd  counsel  daring  the  next  eight  days,  should 

l>ca  attached  to  the  brief.    The  certificate  of  the  clftric  states  that 

'Cl::«e  foregoing  account  (the  subject-matter  of  this  motion  to  dis- 

Kaiiiias)  was  attached  and  filed  October  6,  1882.     Tlio  bill  of  excep- 

X-x-ons,  which  waa  signed  October  17th,  stated  that  tho  dufeudant 

<»'ficTed  in  evidence  the  books  on  which  ttie  plointilTlmd  charged 

"CS^e  defendant,  copies  of  which  are  annexed  to  a  brief  of  the  oral 

^3^  xd  copies  oE  the  written  evidence,  as  agreed  on  and  approved  by 

■fclie  conrt,  and  forms  a  part  ot  this  record : 

■M  ^  I^^  that  tho  accounts  attached  to  thebrief  were  sulBciently  iduoti- 

^%ecl,  anu  the  motion  to  dismiss  tho  writ  of  error  is  overruled. 
_  ^^here  a  running  account  continued  through  several  consecutive 

3?"ears,  being  added  up  at  the  end  of  each  year,  the  credits  aub- 
■twacted,  and  the  balance  carried  forward  to  the  next  year,  and, 
^^.fter  the  account  had  thus  continued  for  several  years,  tlie  aggro- 
^^te  balance  was  more  than  one  hundred  dollars,  the  creditor  could 
»^ot  divide  it  into  two  parts,  and  thus  bring  each  within  tlio  j;iris- 
*3.iction  of  a  justice's  court.  Although  the  creditor  mi^jlit  have 
^ued  at  the  end  of  each  year,  if  tho  balance  at  tho  end  of  tho  year 
■^vas  cUargsd  up  on  tho  next  year's  account,  and  tliia  was  conlinueil 
'fcli  i-oagh  several  years  without  a  settlement,  the  whole  became  but 
one  accoimt  and  but  one  tadebtedness. 
Ootobem,  isn. 

X*ractice  in  Supreme  Court.  Debtor  and  Creditor 
Justice  Cour:s.  Jurisdiction.  Beforo  Judg^  Stewaut. 
Ne^vton  Superior  Court.    September  Term,  1SS2. 

^wported  in  the  decision. 

^'itMS  &  SiMMS,  for  plaintiff  in  error. 

^^I-ABK  (&  P.ICK,  by  IlAiiiiiiON  ic  Pbbim.es,  Ur  deft-ndan 

*'**DFORD.  Justice. 

^-  Tho  defeodant  moved  to  dismiss  the  writ  of  error 
^•**  Oawnpon-ibe^rounJ  that  ii  copy  of  a.  certain  vwcou 
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Floyd,  ezecatrix,  t».  Co::. 

^   ^  I  _      _  -  -^  -  _ 

which  was  contained  in  a  certain  book  of  accounts  offer 
in  evidence  by  plaintiff  in  error,  which  was  attached 
the  brief  of  evidence  filed  on  the  motion  for  new  trial,  ^ 
not  approved  by  the  court  as  part  of  the  written  ovidei 
in  said  case.     It  appears  that  a  brief  of  the  oral  evide 
was  approved  by  the  presiding  judge  September  29, 1^ 
An  agreement  in  writing  between  the  parties  in  this  c ' 
by  their  counsel,  to  the  effect  that  a  copy  of  the  wri  1 
evidence,  on  being  submitted  to,  and  agreed  to  by  pi 
tifTs  counsel  during  the  next  eight  days,  should  be  attach 
to  the  brief,  was  signed  September  30,  1882.     The    - 
tificate  of  the  clerk  of  the  court  was  that  the  foregc 
account  was  attached  hereto,  and  filed  October  6,  1* 
The  bill  of  exceptions,  which  was  signed  and  certifiedi 
the  presiding  judge   on  the  17th   day  of  October,  IS 
states  that  the  defendant  offered  in  evidence  the  be 
on  which  the  plaintiff  had  charged  the  defendant,  a  c« 
of  which  is  annexed  to  a  brief  of  the  oral  and  copies  of 
written  evidence,  as  agreed  on  and  approved  by  the  co 
and  forms  a  part  of  the  record  in  this  case. 

The  bill  of  exceptions  is  a  part  of  the  record,  and  i 
bill  of  exceptions  states  that  the  written  evidence  attacE 
to  the  brief  of  the  oral  evidence,  the  samo  boing  acop> 
the  book  of  accounts  of  the  plaintiff,  Cox,  which  wasoffc- 
and  read  in  evidence  by  defendant,  Floyd,  **  forms  a  £ 
of  the  record  in  this  case.-'  Thus  it  is  that  the  presid 
judge  alurms  and  certifies  that  this  copy  of  tho  wri« 
evidence,  attached  to  the  brief  of  tho  oral  evidence,  c 
stitutes  a  part  of  the  record  in  the  case.  It  thereby  imp 
viTit y,  and  is  idiMitified  and  verified  by  the  presiding  ju" 
It  thoroby  becomes  a  part  of  the  brief  of  the  evidence, 
a  part  of  the  record  in  this  ease ;  so  that  the  motion  to 
miss  is  not  well  taken,  and  the  samp  is  overruled. 

2.  Tho  (luostion  in  this  cai^e  is,  where  one  parson  i^ 
dobtod  to  another  upon  an  account  which  rims  thr<^ 
Hovoral  oonsooutivo  years,  and  which,  i:i  the  aggre^ 
MmmnlA  io  over  one  hundred  dollars,  caiv  be  sued  by 
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FinyJ.  eicculrix.  ti.  Coi. 

other  party  in  a  justlco's  court,  by  allowing  the  account  to 
be  tlivideJ,so  as  to  make  two  suits,  each  under  one  hun- 
t]it*l  dollars,  but  the  two  stuns  sued  for  aggregating  the 
1'l:I1  ximount  of  tlie  ai;c<mnt.  The  account  in  this  case 
ill  I  ho  whole  amounted  to  the  sum  of  one  hundred  and 
thi^ly-lwo  dollars.  The  same  commenced  in  the  year 
IS 74,  and  ran  regularly  on  from  year  to  year  to  Novem- 
ber, ISSl,  each  year  being  added  up  and  credits  subtracted, 
iiiid.t  ho  balance  due  being  carried  over  to  the  next  suc- 
eediiigyear,  and  thus  a  final  balance  was  left  of  the  sum 
tstutod.  Two  actions  were  brought  in  a  justice's  court  against 
plniiililTin  error  by  defendant  in  error,  at  the  same  time,  one 
for  the  sum  of  ninety-five  dollars  and  twenty-live  cents,  and 
one  for  the  sum  of  forty  dollars  and  seventy-five  cents,  and 
oopios  of  accounts  attnclied  to  the  summons  in  these  cases 
show  that  these  two  actions  embraced  the  whole  account 
due  by  plaintiff  in  error  to  the  defendant  in  error.  The 
d*^fendaiit  to  these  actions  pleaded  to  the  jurisdiction  of  the 
justice's  court,  in  that  these  two  actions  were  each  founded 
"1  partsof  the  same  account,  which  account  was  more  than 
<^ne  huriilred  dollars ;  the  justice  dismissed  the  plea,  and 
*5ave  judgment  for  plaintiff.  Cox;  Floyd  appealed  to  the 
Euperidr  court,  and  upon  the  trial  of  tlie  case,  the  jury  ren- 
dered a  verdict  against  tlio  defendant.  The  defendant 
*noveU  for  a  new  trial,  which  was  overruled  by  the  court, 
*****  iie  excepted,  and  complains  that  this  refusal  was  error. 
^ne  ground  of  error  complained  of  was;,  th;it  the  court 
^^•■eecl  the  jury,  that  if  the  account  wa;<  to  become  due  at 
»*o  end  of  each  year,  then  the  justice's  court  had  jurisdic- 
****»  provided  the  account  for  that  year  did  not  exceed 
one  hundred  dollars. 

**  this  charge  the  court  mistook  the  law.  This  was  a 
-_^?***E  account  from  year  to  year;  there  had  been  no 
*._.  ^"lent  betw;een  these  parties,  and,  although  the  plain- 
^^^**ligjit  have  brought  his  action  against  the  defendant 
^****  "tie  account  at  the  end  of  each  year,  yet,  if  the  bal- 
*t  the  end  of  each  year  was  charged  up  on  ^.^1C  n«tx^ 
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year's  uccouut,  this  was  then,  at  tho  end  of  eeveral  yeara,  1: 
one  account  and  but  one  indebtedness,  so  that  tlie  plain 
could  not  divide  up  tliis  indebtedness  so  as  to  give  a  ju 
ice's  court  jurisdiction.  By  theactof  lSi2  {Cohh'aDigt 
G53 ;  Code,  §4133),  justice  courts  had  jurisdiction  confen 
on  them,  wliere  a  debt  had  been  divided  up  and  fleve 
promissory  notes  were  given  for  the  same,  within  the  jui 
diction  of  that  court.  It  bad  been  held  by  some  of  I 
judges  of  the  superior  courts,  before  the  passage  of  t 
act,  that,  where  one  owed  another  a  debt  which  exceed 
the  jurisdiction  of  a  justice's  court,  a  defendant,  by  divjdi 
tho  debt  and  giving  several  promissory  notes,  each  witi 
the  jurisdicl  ion  of  a  justice's  court,  would  not  thereby  ci 
ior  jurisdiction  on  such  court.  See  Welborn,  Judge,  ( 
Di'i'isiona.  Viewing  the  whole  account  of  tlie  plain 
as  one  entire  debt,  it  follows  that  the  charge  of  the  co 
complained  of  was  error.*  Judgment  reversed  upon 
gnmiid  lliat  tho  court  erred  in  refusing  the  new  trial. 
Judgment  reversed. 


^b'OouK  et  al.  va.  I'oso,  administrator. 

A  bill  waj  Hli'd  ui^ninst  an  adminiatrator,  making,  ia  brief,  the 
lixritig  t:as<3 :  CompliUiiunts  are  the  licirs  ii(  defendoiit'e  iateat 
thuL■^1tute  idiiiiufLir  distribiitioni  tliure  are  no  debts;  tlio  real 
l:Hu  f  ;m  111)  ri'ivlily  divi.k'd  in  kind ;  and  there  is  no  need  for  a 
xf  it;  ii;i  iir'liTuf  thiJ court ofordiiiiLry  hiis  bL<on  grauti'd,  autbi 
iii){  :i  sail'  of  the  re:ilty ;  a  motion  was  mndc  to  revoke  tliid  or 
.and  <>]i  liio  ri'rii:^Al  to  revuke  it,  ao  appeal  was  taken  to  the  bi 
rioi-  I'liiirt.  Tli<:  obj«:ct  i<f  (he  bill  was  for  an  account  uiul  ec 
inem,  ;ind  a  di^^tributioii  of  tliei'iUtu;  there  was  a  prayer  fo 
iiijum-ti.iu,  tiirr^lrain  tlie  iidmliiisiraior  from  suiting  tlio  r^-: 
On  ilio  lii'uriiv^,  coiupUiiiiant^  introduced  atlidavita  to  ijhow 
On-  aiiiieal  fr.tui  tins  court  ot  ordinary  was  withdrawn,  on  ag 
lAt-iit  of  till-  administrator,  tliat  be  would  onlv  aell  one  lot.  1 
«a«dvnicdbydL'fi>ndaut: 

ll^i  t,  th.ii  the  itijiinciiaii  xliould  bave  been  granted.  Tlie  obje< 
tbiri  lii;i  wa.H  iiiii  t.i  interfere  with  t'.ieduec:;ur!ieof  adminiBtrat 
liui  t.i  wiiiil  up  and  disiribiito  tiiia  estate,  which  ia  now  re 

'Uumi-ati'  Flourna)-  ib  EoptnE  n.  Wooten,  ci't,  71  Ca.,  IfiS. 
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bf  that  porpoao;  and  thia  mnylie  done  as  well  by  a  division  in 
Uad,  as  by  a  sale  and  distribution  of  ttie  money, 

'".)  The  esUto  in  this  case  ia  ready  for  dislribntion  aail  final  settle- 
ment, and  in  thia  it  difTera  from  the  cases  in  68  Ga.,  735 ;  47  Ga., 
19&. 

II.)  As  real  eaUte  descends  to  tb«  hcirB  ia  thia  sUlc,  it  wouli  Bcout 

■to be  tbepolicyof  the  courts  to  favor  the  heira  by  adiviBionof  the 
luids  in  kind,  and  they  will  not  be  sold,  unless  it  be  neceassry  to 
pay  dc-bts  or  to  have  a  distribution. 
October  i«,igsa. 

AdmioistratorB  and  Executors.  Courts.  Equity.  In- 
junction. Before  Judge  Willis.  Muscogee  County.  At 
t-Iwmbera.    June  5, 1883. 

reported  in  the  decisiou. 

Wokstos  <Sc  Uasgett;  J.  M.  Llosarb,  for  plaintiffs  in 


^<^^ElLL  &  Lbvt,  for  delertdant. 

'-'W«l>roBD,  Justice. 

Cryr^tJ^  plaintiffs  in  error,  as  the  heirs-at-law  of  M.  M.  Me- 
4^  _ '  filed  their  bill  against  defendant  in  error,  as  the 
e^        '^istrator  de  bonis  non  of  M.  M.  M(.-Cook,  for  an  ac- 


Px-i 


*  "^    and  settlement  and  distribution  of  sai<l  estate  ;  also, 


tj^^  ^^  an  injunction  against  the  defendiint  from  selling 
o^^  '"^Ul  estate  of  said  deceased ;  and  it  apjieared  that  an 
i^j  *"  of  the  court  of  ordinary  had  been  granted,  authoriz- 

tj^^  ^he  sale  of  the  real  estate  of  said  deceased ;  and  that 
^,;>*^  Were  no  debts  to  be  paid;  and  that  a  motion  had 
^s^  **  xtiade  to  revoke  said  order,  by  plaintilTs,  before  the 
Xajj*^  of  ordinary,  and  an  appeal  taken  to  the  superior  roiirt, 
^^^1^  **■  tliejudgmentoftheordinary  refusing  to  revoke  said 
til^^r**  of  sale.  Tliis  appears  by  the  hill  and  answer.  I'pon 
a^,^_^**>otion  for  injunction  before  the  ohancellnr.  many  afH- 
■'^  -^^  were  read.     The  aflidavitof  the  complainant  in  Ibe 

'^^'MattieMoore,  and  of  JauiesM.Leonard,  showed  that,, 
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pending  the  case  on  appeal  to  revoke  the  order  of 
the  defendant  agreed  that  if  complainant  would  withd.jcr  ^ 
the  same,  the  defendant  would  only  sell  one  lot  in  the 
of  Columbus  belonging  to  said  estate ;  that  the  appeal 
then  withdrawn.     Pond,  defendant,  in  his  answer  dei 
this,  and  the  only  affidavit  submitted  by  liim  is  that  oJ 
M.  McNeill,  which  is  merely  negative,  and  does  not  d( 
this  agreement,  but  says  that  he,  as  attorney  for  Po« 
never  heard  of  it  when  the  appeal  was  dismissed  or  wil 
drawn.     The  affidavits  submitted  fully  show  that  there 
no  necessity  for  a  sale  of  this  property  for  distributi< 
but  the  same  can  be  easily  partitioned  in  kind.  The  coi 
refused  the  injunction. 

The  bill  filed  in  this  case  is  not  alone  for  iiy  unction,  b^ 
for  account,  relief  and  distribution.  In  this'  respect  ^ 
differs  from  cases  where  this  court  has  held  that  equity 
will  not  interfere  with  the  due  course  of  administratiorJ 
The  bill,  answer  and  proofs*  in  this  case  show  that  th^ 
estate  in  the  hands  of  the  defendant  is  ready  for  distribu- 
tion and  final  settlement;  and  in  this  respect  it  differs 
from  the  cases  of  Bailey  vs,  lioss^  68  Ga.^  735 ;  47  Ga.^ 
105. 

Under  the  facts  of  this  case,  the  court  of  ordinary  should 
have  refused  to  grant  this  order  of  sale.     Code,  §§2246, 
2483,  provide  that,  upon  the  death  of  any  person,  the  real 
estate  descends  to  the  heir,  except  it  be  necessary  to  pay 
debts  or  for  distribution,  neither  of  which  in  this  case  is 
it  shown  is  n(H'essary.     There  are  no  debts  to  be  paid,  and 
it  can  be  divided  in  kind,  as  is  fully  shown.     But  it  is  in- 
sisted that  the  fjuestion  as  to  the  necessity  for  the  sale  of 
this  property  is  shown  by  the  onler  of  the  ordinary  author 
izing  the  sale,  and  that  this  order  is  conclusive  upon  th( 
plaintiffs.    An  appeal  was  taken  to  the  superior  court ;  anc 
the  plaintin;  Mrs.  McCook,  shows  by   her  affidavit  anc 
that  of  Moon  and   I^onard,  against   the   answer  of  de 
fendant    alone,    that     if   the    appeal    was    withdrawn 
that  defendant    would    only   sell   oue>  lot  ixi  the  citj 
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of     Columbus    under    this    order,  and    that    the    same 
n'iia  n'itlidrawn  under  this  understanding  or  agreement. 
We  fannot  doubt,  if  the  case  had  Lean  prosecuted  on  the 
aj^pcal, hut  that  the  superior  court  would  have  revoked 
1 1  lis  order,  under  the  facts  of  this  case.    Tlie  affidavits  pre-' 
fi^ritetl  by  the  plaintiffs  overcome  defendant's  answer  od 
I  liirA  point,  aTid  even  had  the  case  been  equally  balanced 
I  *y  t  \\<i  evidence,  the  safer  course  would  have  been  for  the 
c-l»aiic«!lor  to  have  gi"antedtlie  injunction,  especially  where 
a  question  of  law  was  involved,  and  we  are  clear  that, 
■under  llie  facts  of  this  case,  the  injunction  should  have 
been  granted.     It  is  not  proposed  by  Ihis  hill  to  interfere 
witli  tile  jye  course  of  administration,  but  to  wind  it  up 
anil  distribute  this  estate,  whicli  is  now  ready  for  tliat  pur- 
P°^*^ ;   and  this  may  be  done  as  well  by  a  division  of  the 
i'n<]  ns  (,y  pj^ig  J^J^^  distribution  of  the  money.     See  Code, 
»25S4  tog-2.-)88. 
v-onptg  of  equity  have  concurrent  jurisdiction  with 
"rts  of  ordiuary  as  to  the  administration  of  estates,  and 
"^>is  as  in  this  case,  an  estate  is  ready  for  distribution, 
.^,     the  ordinary  fails  to  take  the  proper  steps  to  bring 
^*^  n,V-)out,  a  court  of  equity,  upon  a  bill  tiled  for  account 
*n»i    clistribution,  will  entertain  jurisdiction  for  that  pur- 
^*°®*^  ;    and  then  the  jurisdiction  of  the   ordinary  ceases, 
^**'*-<ii  ng  the  bill,  and  equity  may  do  whatever  the  ordinary 
*^*^i<i  have  done,  if  the  bill  had  not  been  filed ;  and  as  the 
**'^iHanr  could  have  distributed  the  property  of  this  estate 
-^ijid,  acourtof  equity  may  do  so  likewise,  and  to  that 
**^   itmay  grant  an  injunction  to  restrain  an  adniinistra- 
^   *"«rom  selling  the  property  of  tlio  estate,  under  an  order 
^■**»tedby  theordinary,ifitl)e  iicccs:^ary  to  haveadivis- 
**    «>f  the  property  of  the  estate  in  kind,  as  it  has  full  and 
J?**»Iilete  jurisdiction  of  the  whole  matter.      It  would  seem 
^^*-,a8tlie  real  estate  descends  to  the  heirs  iu  this  state.it 
T^«»Td  be  the  policy  of  the  courts  to  favor  the  Iicirs  by  a 
r**^«ioii  of  the  lands  of  their  ancestor  iu  kind,  rather  than 
^^   »»*™  a,  BRie  of  them.     They  shoiiM  not  be  sold,  except 
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to  pay  debts  and  have  distribution.  If  no  debts  to  be  paid, 
and  distribution  in  kind  can  be  made,  this  policy  should  be 
carried  out  bv  the  courts.  Tucker  vs.  Parks  et  ah^ 
70  Ga.^  414.  So,  as  to  this  case,  this  bill  is  filed,  not 
to  interfere  with  tho  administration  by  the  ordinary;  but 
as  the  ordinary  lias  failed  to  bring  about  a  settlement  and 
distribution  of  this  estate,  the  object  of  the  bill  is  to  bring 
about  this  result ;  and  having  acquired  jurisdiction,  the  court 
will  complete  it.  The  injunction  should  have  been  granted, 
and  the  decree  refusing  the  same  is  reversed. 
Judgment  reversed. 


Prenticb  vs.  Eluott. 

1.  After  the  dissolution  of  a  partnership,  the  statute  oi  AimitationB 
does  not  begin  to  run  in  favor  of  one  partner  against  another  until 
the  partnership  affuirs,  as  to  debtors  and  creditors  of  the  firm,  have 
been  wound  up  and  settled,  or,  at  least,  a  sufficient  time  has 
elapsed  since  tho  dissolution  to  raise  the  presumption  that  snch 
was  the  fact.  Each  partner  is  the  agent  and  trustee  of  the  firm 
and  of  the  other  partner,  as  to  the  collection  of  its  assets  and  the 
payment  of  its  debts.  Nor,  while  there  are  outstanding  assets  and 
liabilities,  will  a  partner  be  barred  as  against  his  copartner,  on  the 
principle  of  stale  demands. 

2.  A  partnership  maybe  liable  for  interest  to  one  partner  who  makes 
advances  for  or  to  the  firm,  when  there  is  a  special  contract  to  that 
effect,  or  where  it  may  be  implied  from  the  circumstances  tliat  the 
firm  was  to  pay  interest  for  such  advances ;  otherwise,  the  partner 
will  not  hi*  entitled  to  interest  for  such  advances  or  payments,  but 
the  liability  of  the  firm  will  be  by  account. 

(«.)  A  claim  by  a  partner  for  advan(;es  made  for  the  firm  is  not  an 
account  stated,  nor  an  account  which  by  custom  bears  interest 
from  tlui  end  of  the  year.  The  amount  due  cannot  be  ascertained 
until  an  accounting  is  had  between  the  partners. 

(6.)  The  judgment  is  reversed,  xmless  interest  to  the  time  of  the  trial 
1)0  written  off  from  tho  verdict. 

November  13, 1883. 

Partners.  Statute  of  Limitations.  Interest  and  Usurv. 
Bofore  Judge  Browx.  Floyd  Superior  Court.  March 
Term,  1S82. 
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lieported  in  the  decision. 
f-NDEuwoo;)  4t  RowELL,  for  plaintiff  in  error. 
Forsyth  &  Hoskinson  ;  D.  S.  Printup,  for  defendant. 
Elandford,  Justice 

Elliott  and  Prentice  entered  into  partnership  in  Septem- 
ber,! 87  I  ,for  the  purpose  of  buying  and  selling  cotton,  under 
tho  name  of  J.  M.  Elliott,  wliich  continued  until  September, 
^^  <2,  when  tho  samo  was  dissolved  by  Prentice  withdraw- 
ing from  the  firm.  During  the  existence  of  tho  partnership, 
1  *^uticemade  advances  to  the  firm,  and  also  Elliott ;  Ihcy 
™d  dealings  with  a  firm  in  New  York ;  and  in  1S70,  within 
our  years  Jrom  the  dissolution,  tho  New  York  firm,  Inman, 
^anjx  A  Co., assigned  their  claim,  which  was  an  account,  to 
^^^  Inman,  one  of  the  firm  of  Inman,  Swann  &  Co.,  who 
^nienced  action  in  tho  superior  court  of  Floyd  county, 
^  this  case  was  subsequently  transferred  to  the  circuit 
^  ^I't  of  tho  United  States  for  the  northern  district  of  Geor- 
*  Against  Elliott  alone.  Prentice  being  a  dormant  partner 
J    '"*  Unknown.  The  case  was  defended,  Elliott  claiming  that 
^  .^^U,  Swann  &  Co.  were  indebted  to  him  because  of  cer- 
*^  Cotton  which  had  been  shipped  to  them ;  and  that  if  the 
^5^^  ^^^  been  sold,  there  would  have  been  no  indebtedness 
*iis  part,  but  that  Inman,  Swann  &  Co.  would  have  been 
^      ^*ly  indebted  to  him.    These  transactions  took  place 
^^  |^*^g  the  existence  of  the  partnership  between  Elliott 
j      ^  3?rentice.    The  case  between  Inman  and  Elliott  term- 
^  ^^"^^  in  1 876,  by  a  judgment  in  favor  of  Elliott.    In  Jan- 
^^**3^»  1878,  Elliott  filed  this  bill  against  Prentice  for  an 
^^^^^Vint  and  settlement  of  the  partnership  affairs  of  the 


j.^      —    of  J.  M.  Elliott.    To  this  bill  defendant  interposed 

^^^J^ilea  of  the  statute  of  limitations.     Tho  court  held  that, 

"^       the  facts,  the  plaintiff  was  not  barred ;  a  verdict  was 

by  the  jury  in  favor  of  the  plaintiff  for  a  certain 

principal,  and  interest  on  tho  same  from  the  filiu^ 
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of  the  bill.     The  verdict  of  the  jury  was  for  several  li 
dred  dollars  less  than  tlie  amount  of  the  account 
by  Elliott.     A  motion  for  new  trial  was  made  by  Prent 
I  upon  the  ground  that  the  court  erred  in  his  rulings 

I  the  statute  of  limitations,  and  because  of  the  finding  of 

i  jury  as  to  interest.     The  court  below  overruled  the  mo' 

1  for  new  trial.    Prentice  excepted,  and  prosecutes  this 

I  of  error  to  reverse  tlie  judgment  of  the  court  below  in  o 

ruling  the  motion  for  new  trial. 

After  the  dissolution  of  a  partnership,  the  statute 
•{  limitations  would  not  begin  to  run  in  favor  of  one  part> 

1  and  against  another  until  the  partnership  affairs, 

debtors  and  creditors  of  the  partnership,  had  been  woi 
up  and  settled,  or,  at  least,  a  sufficient  time  had  elap 
since  the  dissolution  to  raise  the  presumption  that  such 
the  fact.     Each  partner  is  the  agent  of  the  firm  and  of 
other  partner,  as  to  the  collection  of  its  assets  and 
payment  of  its  debts ;    they   are   trustees  for  the  fii 
and  of   each  other  for  such    purposes.      In    this  ca^  ^ 
Inman,  Swann   &  Co.  claimed  a  large  amount  was  dt^ 
them  from  J.  M.  Elliott,  arising  out  of  transactions  whic:^- 
occurred  during  the  partnership  of  Prentice  and  Elliot:-' 
J.  M.  Elliott  claimed  a  large  amount  due  from  Inmaf^: 
Swann  &  Co.  on  account  of  the  same  transactions.     Th.^ 
matter  stood  thus  when  the  firm  of  J.  M.  Elliott  was  dis- 
solved;  suits  were  instituted  by  Inman  and  cross  actions  by 
Elliott  in  relation  to  the  same,  and  these  actions  continued 
until  the  year  ISTO ;  within  two  years  from  the  termination 
of  this  litiiration  this  bill  was  filed.     The  same  was  not 
barrv  d,  and  there  was  no  error  in  the  court  below  thus 
niling.  In  the  case  of  Ilammond  vs.  Hammond,  20  Ga.^  556, 
it  was  rulrd  that  the  statute  of  limitations  does  not  com- 
mon»\»  tt>  run  in  favor  of  one  partner  against  another,  even 
afior  tluMli^s^>lution  of  a  partnership,  as  long  as  there  are 
debts  duo  from  the  partnership  to  be  paid,  or  due  to  it  to 
bo  colletMed.  Nt>r,  a-^  lonj:  as  these  things  are  so,  is  a  partner 
bnrreil  as  against  his  ci>-partner  by  the  principle  of  stale 
demnnils,     T/iis  dooisiou  is  i\\  \>o\i\\.*  %xi!\T\i\^%\.\i\^<i%a^ 
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H'!i:i  the  venlict  wron^  as  to  linding  inlerest  in  favor  of 
complainant  from  th«  time  of  tl»e  filing  of  tlip  bill  ?    The 
p-'Ttnorship  may  he  liiible  for  interest  to  one  partner  who 
malvoa  advances  for  or  lo  tlio  firm,  where  there  is  a  special 
<'oritrnct  to  that  effect,  or  wliere  it  ni:i.v  be  implied  from 
t  lie  fuels  and  circumst^inces  that  the  linn  was  to  pay  in- 
terest fur  autfli  advances,  otherwise  the  partner  will  not  l>e 
entitled  to  interest  for  such  advances  or  payments,  but  the 
lialjil  ily  of  the  firm  will  be  by  account.     In  thirt  case  there 
w-;i3  no  express  or  implied  contract  to  pay  interest  q:\  the 
money  whicb  mit!;lit  be  paid  to  the  firm  by  either  partner 
or  iinid  o:i  aecO'.int  of  the  firm ;  fiUL'!i  payment,  therefore,  by 
the     partner   who  made   the   same,  cnn>titnled   a  claim 
a«;rii  nst  the  partnership  by  account.  Unl  il  the  act  of  1  S>i>3, 
nc»   ncfountin  this  stale,except  elated  aci'onnts,  bnre  inter- 
'-'^t,  tindthodaiinof  Uiecomplainantiii  this  bill  was  not  a 
stated  account.   By  theactsof  1S5S  a!idlS73,t\)d-,  §20  J7, 
it    is  provided,  "that  all  accounts  of  iiieri-'hanls,  Irados- 
"icn  and  mechanics  (and  all  others),  wfiieh  l)y  custom  be- 
come due  at  the  end  of  the  year,  bear  interest  from  that 
'"ne    tipiin   the   amount   actually    due,  whenever   ascer- 
fnin  t-a."    That  the  claim  of  platntilf  was  not  due  at  the  end 
•^f  t  lie  year  is  quite  manifest;  that  it  was  not  due  until  thr 
P^rtriorsJiip  affairs  had  bocn  woun'l  up  i;  etiually  certain 
?"*!  tliat  no  interest  could  bo  allowed  on  tUo  same.  »n1 
''  ^^'a a  ascertained;  it  was  not  i\  stated  mreount,  and  it  w 
"»t    -i;!  account  which  fell  due  at  iho  end  of  th^.-  ye; 
*^'^<'?c;no  interest  was  due  thereon  until  the  amount  I 
^^r\   ascertaiued.     The  parties  bad  not  ascertained 
'•*»c>viat  due  plaintiff,  and  this  bill  was  filed  for  that 
*^s^,  and  tho  amount  dne  plaintiff  wns  never  nseerlu 
"^tiXdip  finding  of  (he  .iury  in  this  ca-e.     Their  tii 
*■=*«    loss  than  the  amount  claimod  by  phiintiff ;  it  thi 
f^***e  ascertained  and  firietl,  nud  from  that  tim.;  ir 
rt^'^Oino  an  incident  of  tho  dolit,  not  before.     Sol! 
J'^^-nghy  the  jury  of  interest  beforotbrt  li.n^  wu.< 
^^  a  new  trial  should  have  been  granted  by  the  c< 
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low  on  this  ground,  unless  the  plaintiff  would  write 
from  the  verdict  the  interest  iip  to  the  time  of  the  tri 
i  llie  case.     The  cases  of  Southwestern  Ra/U/foad  Com^ 

j  V8.  The  State  and  State  V8.  Sduthioestem  Railroad  C( 

j  pct^Vt  on  the  subject  of  interest,  are  on  this  line,  and 

i  to  affirm  the  present  ruling.    70  Oa.^  11. 

j  The  judgment  of  the  court  below  is  reversed  with 

i  structions  to  the  court  below  to  grant  a  new  trial  in 

!  case,  unless  the  plaintiff  shall  write  off  the  interest  fou 

by  the  jury  before  trial. 
Judgment  reversed  on  terms. 


Ingraham  vs.  Barber. 

Although  an  agent,  employed  to  sell  property,  and  with  whom  th^^ 
notcH  for  purchase  money  were  left  for  collection,  may  liave  vio-"^ 
luted  his  duty  in  failing  to  secure  or  collect  the  same,  and  in  re-  '^ 
Bcinding  the  trade  without  authority,  yet  if  he  subsequently  sold 
the  same  property  to  another,  and  received  land  in  part  payment 
therefor,  and  a  note  for  Uie  balance,  and  if  the  principal  received 
the  land  and  note,  and  brought  suit  on  the  latter  for  the  balance 
of  the  purchase  money,  she  thereby  ratified  the  action  of  her  agent, 
and  could  not  thereafter  bring  suit  ajsrainst  him  on  account  of  his 
conduct  in  connection  with  the  original  transaction. 

November  13, 1888. 

Principal  and  Agent.  Ratification.  Negligence.  Be- 
fore Jiuljro  Branham.  Polk  Superior  Court.  February 
Adjourned  Term,  18S3. 

Roporte;!  in  the  decision. 

J.  A.  Blanck  ;  E.  N.  Broylks,  by  brief,  for  plaintiff  in 
error. 

Ivy  V.  TnoMPsoN  ;  Dabney  &  Fouche,  for  defendant. 

Blandfoui),  Justice. 

Tlio  question  in  this  case  is,  whether  the  defendant  is 
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liable  to  the  pluintilF  on  account  of  having  failed  to  do  his 
duty  as  her  agent,  under  the  facta  in  this  cnsc. 

The  testimony  shows  that  she  employed  defendant  to 
sell  a  certain  san'-mill  for  her;  that  he  did  po.  taking  cer- 
tain promissory  notes  for  the  purchase  money.  The  per- 
son to  whom  he  sold  tbeniillit-as  Rolveut  at  tlie  time.  Tlie 
notes  were  left  with  defendant  to  coiiect ;  ne  lailed  tn  col- 
lect the  same;  he  failed  to  secure  the  same,  which  the 
purchaser  of  the  mill  was  willing  to  3o.  After  the  pur- 
chaser became  insolvent,  defendant,  without  authority  from 
plaintiff,  rescinded  the  sale,  took  the  mill  ba<:k.  together 
with  a  certain  engine  and  a  certain  promissory  note  on  an- 
other party,  and  returned  the  notes  for  the  purchase  money 
to  tbe  purchaser.  Defendant  eubsequeiifly  sold  the  mill 
to  other  persons,  who  failed  to  comply  with  the  purchase, 
and  he  took  the  mill  back  again.  He  finally  sold  the  same 
to  one  Morgan,  and  turned  over  the  contract  of  Morgan 
for  the  purchase  price,  together  with  SO  acres  of  land,  and 
a  note  on  Devena  for  seventy-five  dollars,  which  plaintill 
received,  and  commenced  suit  against  Morgan  on  this  con- 
tract. Afterwards  broaght  suit  against  defendant  for  vio- 
lation of  the  original  contract,  and  carelessness  in  defend- 
ant, and  his  failure  to  secure  the  original  purchase  money 
for  the  mill. 

The  plaintiff,  by  having  received  part  of  the  purchase 
money  from  Morgan,  and  instituting  suit  against  him  on 
his  contract,  must  be  considered  as  haviug  ratilied  the  acts 
of  the  defendant  as  her  agent,  and  cannot  now  be  heard  to 
complain  of  the  same.  Whatever  her  rights  might  have 
been  originally,  she  cannot  ratify  what  he  did.  by  accepting 
the  same,  and  then  complain  of  the  conduct  of  the  agent. 

Judgment  affiimed. 
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Thomas'^n,  assignee,  vs.  Wade  ei  aL 

Thomason,  assignee,  vs.  Wade  et  ah 

It  is  the  payment  of  the  money  by  a  surety  or  indorser  which  gives 
the  right  to  control  the  execution  and  reimburse  himself  froisb^ 
principal.    The  entry  uix)n  the  fi,  fa,  gives  him  the  right  to  co; 
the./i.  /(f(.  over  any  objections  of  the  original  plaintiff;  butw 
tlic  latter  permits  him  to  have  the  execution  levied  on  thei^ 
erty  of  the  maker  or  principal  defendant  for  his  own 
claimant  of  property  so  levied  on  can  make  no  objection. 

(a. )  It  having  been  discovered  that  there  was  no  entry  on  the^^ 
showing  its  paymcntbythe  indorser,  pending  a  claim  case 
under  a  levy  made  for  the  benefit  of  such  indorser,  the  attome 
the  plaintiff  in  fi,  fa.  could  then  make  the  entry.    Nor  was  th 
amendment  of  the  writ  or  le\y  which  would  work  a  dismi 
the  latter. 

February  2, 1S84. 

Principal  and  Surety.   Indorsers.    Executions.    CI 
Debtor  and  Creditor.     Before  Judge  Hammond.    Fi: 
Superior  Court.     April  Term,  1883. 

Ri-ported  in  the  decision. 

CoLLiEK  &  Collier,  for  plaintiff  in  error. 

N.  J.  Hammond,  by  B.  F.  Abbott,  for  defendant. 

Blandford,  Justice. 

In  1S60,  Lewis  Wright  obtained  a  judgment  inFu 
superior    court   against  Benjamin  P.  Davis  and  D»-- 
Crews,  iis  makers,  and  John  Thomason,  asindorser;  a 
of  execution  issued  upon  this  judgment,  and  the  same 
levied,  for  the  use  of  Thomason,  the  indorser,  upon  cec^' 
lands  as  the  propert}''  of  the  makers,  the  defendant 
which  property,  so  levied  on,  Davis  Wade  interposec^ 
claim.     On  the  trial  of  the  claim  case,  claimant  mov^* 
dismiss  said  levy,  upon  the  ground  that  it  did  not  ap 
that  Thomason,  the  indorser,  had  paid  the  same,  and  t^ 
was  no  entry  on  the  execution  to  that  effect.    Pl^A 
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proved  that  Thomason,  the  indoraer,  had  paid  ths  princi- 
pal, interest  and  coats  due  on  said  execution  to  Ezzard  & 
Collier,  the  plHintifTs  attorneys,  in  1863,  and  thereupon 
Mr,  Collier,  one  of  the  firm  of  Ezzard  &  Oollier,  then  aiid 
thcrre  entered  a  receipt  on  said  execution  for  the  principal, 
interest  and  costs  as  received  from  Thomason  in  1863. 
T^&  court  then  sustained  said  motion,  and  dismissed  said 
'*^y,  and  of  this  ruling  Thomason  complains,  and  this  is 
the  error  assigned. 

The  Code,  §2171.  provides  that  indorsers  who  pay  off  a 

judgment  shall  have  control  of  the  same  as  Reeuritie^  are 

allowed  by  §3167  of  the  Code,  and  by  this  latter  section 

*■  Security  who  pays  off  a  judgment,  by  entering  such  pay- 

*^«nt  on  the  execution  by  the  plaintiff's  attorney,  or  other 

'^'i^lecting  officer,  may  control  the  same  to  the  same  extent 

^^0  shal!  he  subrogated  to  all  the  riglits  of  the  plaintiff  in 

Execution. 

It  is  the  payment  of  the  money  by  the  surety  or  indorsei 
uiat  gives  the  right  to  control  the  execution.  The  entry  upon 
^hp/.^.,  as  provided  for,  gives  the   right  to  the  surety  or 
iniloiscr  to  control  the^.yb.,  over  any  objections  of  tlie 
original  plaintiff;  but  where  the  original  plaintiff  permits 
a  surety  or  indorser  to  have  the  execution  levied  on  tlie 
property  of  the  makers  or  principal  defendants  for  the 
benefit  of  an  iudorser,  defendant,  the  claimant  to  such 
property  leviiid  on,  can  make  no  objection  on  this  account ; 
it  is  no  business  of  his  who  controls  the  ji.fa.,  and  the  pay- 
ment by  the  secari^  or  indorser  does  not  extinguish  the 
JBdgment  as  to  the  principal  defendants,  and  the  question 
'     as  to  who  shall  control  the  fi.  fa.  is  between  the  plaintiff 
^^  and  the  indorser  or  security;  it  is  a  matter  with  which  the 
^t"  Olumant has  nothing  to  do.  Bntinthis  case,  when  the  entry 
^HUdM.oiade  on  tho  exocution  by  the  attorney  for  the  plain- 
^^Hh  la  execution,  the  statute  was  literally  complied  with  ; 
^^^  was  no  amendmant  of  the  writ  or  levy,  and  the  court 

erred  in  dismissing  the  levy. 
[ Judgment  reversed. 


I 
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Elnm,  executrix,  vs,  ElAtn  ft  al. 

Elam,  executrix,  vs.  Elam  et  al. 

'•f(|  1.  Creditors  of  an  estate  by  account  have  no  right  to  enjoin  the  es 

•utrix  from  selling;  the  real  estate  in  the  due  course  of  adminisa 
■jfli!  tion,  because  she  is  insolvent,  and  twelve  months  have  not  elajK 

.  *3^j  since  the  grant  of  letters  of  administration,  and  because  they  C 

that  if  she  receives  the  proceeds  they  will  lose  their  claimSa 
waste  or  mismanagement,  or  attempt  thereat,  being  alleged, 
(a.)  The  insolvency  of  the  executrix  furnishes  no  ground  forequitP 
relief.    Her  condition  as  to  solvency  or  insolvency  is  thesa 
7 1;  now  as  when  she  was  appointed  and  qualified. 

g  f ■  2.  A  bare  fear  on  the  part  of  complainants  that,  if  the  defenc 

;J;  sliould  sell  and  receive  the  proceeds,  they  would  be  unable  to  i 

/j  ize  anything  upon  their  claims  against  the  estate  which  she 

'i^l  resents,  is  not  sufficient.    It  should  be  clearly  ^hown  upon  *« 

^e;,'  ground  such  fear  rests. 

Tf-^  3.  Tiie  fact  that  complainants  cannot  bring  suit  until  twelve  mo' 

have  elapsed  from  the  grant  of  letters  testamentary,  is  no  fao 
the  defendant,  but  is  a  condition  imposed  by  the  law  on  all  per£ 
4.  The  fact  that  the  defendant  denies  the  justice  and  truth  of  € 
plainants'  demands  against  the  estate,  instead  of  being  favor 
to  the  equity  of  the  bill,  constitutes  an  objection  thereto  whi€ 
is  incumbent  on  the  complainants  to  overcome  by  proof. 

October  2,  1883. 

Equity.   Administrators  and  Executorsc  Waste.  Deb 
and  Creditor.    Before  Judge  Fort.     Sumter  County. 
Chambers.    August  4, 1883. 

Keported  in  the  decision. 

IIavstkins  &  Hawkins,  for  plaintiff  in  error. 

B.  B.  HiXTON ;  J.  A.  Ansley,  for  defendants. 

Blandford,  Justice. 

The  defendants  in  error  preferred  their  bill  in  equ 
against  the  plaintilF  in  error,  in  v^hich  they  alleged  ti 
she  was  the  executrix  of  the  will  of  Hodijah  Elam,  < 
ceased  ;  that  tliev  were  creditors  bv  accounts  due  them 
the  deceased  testator;  and  that  the  estate  of  Hod^ah  ^ 
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insolvent,  and  that  the  executrix  was  likewise  insolvent; 
that  ^he  had,  since  the  death  of  the  testator,  shipped  off  a 
l>ox  of  goods  of  the  deceased ;  that  she  had  proved  the 
"Will  of  testator,  and  itnmediatsly  thereupon  she  w;i8  pro- 
oeedini?  to  sell  the  real  estate  belonging  to  the  estate,  and 
t.liat  they  feared,  if  she  reduced  the  property  of  the  estate 
to  money,  they  would  be  unable  to  get  anything  upon  their 
claims.* 

The  defendant  answered  the  bill,  and  showed  that  the 
"box  which  she  had  shipped  olf  belonged  to  her  daughter 
Ijet'ore  the  death  of  her  husband,  and  that  there  were  tax 
executions  against  the  property  to  the  amount  ^140.00,  a 
common  law  judgment  and  a  mortgage  which  were  liens 
on  the  property ;  that  it  was  necessary  to  sell  the  properly 
to  discharge  these  Hens  and  pay  the  debts  of  the  estate. 
She  denied  that  the  estate  or  her  testator  was  in  any  man- 
ner indebted  to  the  complainants  in  the  bill ;  and  upon 
the  hearing  before  the  chancellor  upon  the  bill  and  answer 
alone,  he  granted  an  injunctiun  restraining  the  defendant, 
as  executrix,  from  selling  the  property  belonging  to  the 
estate  of  Ilodijah  Elam,  her  husband.   This  order  granting 
the  injunction  is  excepted  to,  and  the  same  is  assigned  for 
error. 

1,  There  is  no  equity  in  the  bill,  becaune  there  is  no 
allegation  as  to  any  waste  or  mismanagement  upon  the 
part  of  the  executrix.  She  has  done  norhing,  nor  is  it 
alleged  that  she  is  attempting  to  dn  anything,  by  which 
the  complainants'  interests  are  liable  to  injury.  She  may 
be  insolvent,  yet  this  does  not  constitute  any  equitable 
ground  for  relief,  as  her  condition  as  to  solvency  or  insolv- 
ency is  the  same  now  as  it  was  when  she  was  appointed 
■nd  qualified  as  executrix. 

S.  Afear  on  the  partof  complainants,  that  if  defendant 
■bonld  sell  the  property  and  pocket  the  pnKrccds,  they 
would  be  unable  lo  realize  auything  upon  thfir  claims 
tgainst  the  estate  which  she  represents,  is  a  naked  allegu 

■TwalT«maattntrom  t<isgt*i)tol  IMlBrs  teittmeaMrr  hid  not  ckvwd  vthca 
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tion ;  it  must  be  shown  clearly  upon  what  grounds  such 
fear  rests. 

3.  The  fact  that  they  cannot  bring  suit  until  twelve 
months  shall  have  elapsed  from  the  grant  of  letters  testa- 
mentary to  defendant,  is  no  fault  of  the  defendant,  but  is 
a  condition  imposed  by  the  law  on  all  persons. 

4.  And  the  further  fact  that  the  defendant  depies  the 
justice  and  truth  of  complainants^  demands  against  the 
•estate  of  tho  testator,  instead  of  being  in  favor  of  the 
equity  of  tfie  bill,  constitutes  an  objection  thereto  which 
it  is  incumbent  on  the  complainants  to  overcome  by  proofs. 
•So,  in  no  view  which  can  be  taken  of  this  case,  was  the 
<^hancellor  authorized  to  grant*  this  injunction,  and  the 
judgment  is  reversed. 


Lewis  vs.  The  State  op  Georgia 

• 

1.  Death  ensuing  in  consequence  of  the  wilfal  omiflsion  of  a  daty 
is  murder;  death  ensiling  in  consequence  of  the  negligent 
omission  of  a  duty  is  manslaughter.  Therefore,  where  the 
death  of  a  child  resulted  from  cruelty  and  want  of  proper  food  and 
clothing,  the  person  whose  duty  it  was  to  maintain  and  care  for  it, 
and  whose  conduct  resulted  in  its  death,  was  guilty  of  murder,  if 
the  acts  were  wilfully  done ;  and  of  manslaughter,  if  they  were 
negligently  done,  without  malice. 

Xa.)  If  the  death  results  from  the  commission  of  an  unlawful  act, 
which,  in  its  consequences,  naturally  tends  to  destroy  tho  life  of  a 
human  being,  although  the  killing  itself  be  not  intended,  the 
offense  is  murder. 

(&.)  The  charge  was  full  and  fair,  and  the  question  of  animus  was 
sufficiently  submitted  to  the  jury. 

2.  The  sayings  of  the  defendant,  made  by  her  during  the  continuance 
of  the  cruel  treatment,  were  not  admissible  on  her  own  behalf, 
when  offered  by  her  to  account  for  scars  and  other  marks  of  vio- 
lence and  severe  usage  appearing  upon  the  person  of  the  deceased. 

'8.  The  verdict  was  not  only  sustained,  but  required  by  the  evidence, 
and  a  recommendation  to  life  imprisonment  was  all  that  the  de- 
fendant could  ask. 

December  21, 1884. 
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Crirtiinil  Law.  Murder.  Manslaughter.  Charge  of 
Conrt.  Before  Judge  Lawsqs.  Baldwin  Superior  Court. 
January  Term,  1883. 

I-^  »i  isn  Lewis  was  indicted  for  murder,  and  was  convicted, 

*i>fl  s<^ntenced  to  the  peniteutiary  for  life.  The  facts  were, 

brieay,  JJ3  follows; 

■"■  *sliild  of  eight  or  ten  years  of  age  died  under  such  cir-    ' 

umstniices  as  to  cause  an  inquest  to  be  held.    A  physician 

xainiu^  his  body,  and  found  evidences  of  great  ill- 

'*»^tr»ent  and  severe  usage.  There  were  scars  on  the  head 

*■  V  ^^^  diffL'rent  portions  of  the  body,  apparently  tho  resulis 

***ows;  some  were  older  and  some  of  recent  date;  some 

*-nG  latter  were  two  inches  in  length  by  half  an  inch 

/^a.^!  5  there  was  a  contusion  on  the  side,  as  if  from  a  severe 

""•^ ;  there  were  fresh  marks  on  the  legs,  as  of  a  switch  or 

**^r instrument;  thoright  wrist  had  been  burned,  audthe 

^Und  partially  healed,  but  re-opened,  apparently  by  a 

^^ent  blow,  and  left  raw,  and  the  body  was  fearfully  ema- 

^^ated.   In  the  opinion  of  the  physician,  the  thi!  1  oame  to 

^is  death  from  want  of  proper  food,  exposure  to  inclement 

^Veather,  and  the  treatment  which  it  had  receiveil. 

From  other  testimony  for  the  state,  the  following  history 
t^f  (his  child's  life  is  taken : 

The  child  was  an  orphan,  named  Willie  McDowell.  Its 
mother  died  in  Memphis,  and  left  her  child  to  defendant ; 
it  was  then  about  five  years  of  age.  One  witness  testified 
that  even  then  complaint  was  made  to  him,  as  town  mar- 
shal, by  th«  neighbors,  about  the  cruel  beating  of  the  boy. 
The  witness  saw  him,  and  he  had  been  cut  over  the  head. 
and  his  lip  was  swollen,  as  if  from  a  blow,  Defendant  sent 
liiia  to  AuguKta,  and  he  remained  there  for  some  time, 
bfling  brought  back  several  months  before  his  deal  h.  Af- 
ter bis  return,  the  treatment  of  him  was  very  severe,  De- 
ftndant  tied  him  with  ropes,  blindfolded  him,  and  stripped 
Um  naked  in  tho  bitter  cold  weather  of  winter,  used, 'slicks 
IDd  a  knotted  plow-line  to  whip  him,  and  cent  him  to  the 
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cotton-field  so  insufficiently  clothed  that  one  of  the  neigh- 
bors protested  against  it.  After  one  of  these  beatings, 
blood  was  seen  running  down  the  legs  of  the  boy,  and  his 
clothes  were  clotted  with  it.  She  broke  a  broom-handle 
over  his  head.  And  because  she  said  he  had  befouled  the 
floor,  sho  forced  him  to  cut  his  own  excrement.  On  one 
or  two  occasions  he  asked  neighbors  for  food,  and  once  was 
seen  to  obtain  a  crust  to  eat  by  concealing  it  with  his  feet 
On  different  occasions  she  stated  that  she  wished  the  child 
was  dead,  that  she  would  whip  or  kill  him,  and  that  he  ought 
to  ba  in  his  grave.  0:i  the  morning  of  the  death,  the  child 
was  sent  to  the  spring  for  water.  He  was  slow  in  return- 
ing, and  defendant  went  for  him.  She  beat  him  severely  over 
his  hands — only  partially  healed  from  the  burning  which 
they  had  received — with  a  barrel  hoop,  until  the  blood 
was  running  from  them ;  she  then  threw  water  over  them, 
and,  putting  a  bucket  on  his  head,  told  him  to  carry 
it.  He  was  too  weak  to  do  so,  and  defendant  took  the 
bucket  herself,  caught  him  by  the  wrist,  and  pulled  him 
after  her  up  the  hill ;  when  she  turned  him  loose,  he  fell 
several  times  on  the  road  to  the  house.  After  arriving 
there,  he  lay  down  and  began  to  cry,  and  began  to  catch 
at  things  near  him,  as  if  in  a  fit.  Defendant  administered 
balsam  and  whisky ;  he  bit  a  piece  from  the  glass ;  she 
threatened  to  have  him  carried  to  the  poor-house,  if  he  did 
not  hush.  He  was  frightened,  and  ran  under  the  bed ;  she 
dragged  him  out,  and  put  him  on  his  pallet.  Those  present 
went  into  the  next  room  and  left  him  there.  After  a  while, 
the  noise  ceased  ;  the  child  was  quiet.     He  was  dead. 

The  evidence  for  the  defendant  went  to  show  that  the 
child  was  diseased,  had  hereditary  syphilis,  causing  the 
sores  which  were  on  his  head  and  body,  which  would  run 
and  heal ;  that  her  treatment  of  him  was  not  cruel,  and 
that  she  provided  sufficiently  for  him. 

The  jury  convicted  defendant,  with  a  recommendation 
that  jsho  1)6  imprisoned  for  life.  She  moved  for  a  new  trial, 
on  the  following  grounds  : 
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f  1-  ^   Because  the  verdict  was  cootrary  to  law  and  evi- 
dence. 

^  ^-  y  Because  the  court  rejected  the  evidence  of  a  witness 
ler^^  to  show  that  eome  time  prior  to  Uie  deatli  of  the 
^*^^s».sed,  when  defendant  exhibited  to  tlic  witness  the 
^*^  on  the  child's  head,  she  made  certain  statements 
'**^^rning  them  and  their  cause. 

'^-)  Because  the  court  charged,  without  quailification 
,  ^<^  anmtM,tbatif  the  conductor  the  defendant  did  con- 
****Jte  to  the  death  of  the  child,  it  was  criminal,  and  she 
^^^Id  be  guilty  of  one  or  another  of  the  crimes  as  men- 
'-**i^, — murder,  or  voluntary  or  involuntary  manslaugter; 
^^  if  his  death  resulted  either  proximately  or  remotely 
"-**n  her  conduct  in  the  case,  then  she  is  guilty  of  some 
,*^me.     [The  court  charged  fully  as  to  the  presumption  of 
■■^itiocence,  reasonable  doubts,  etc.,  and  after  atating  t'le  po- 
sition of  the  state  and  the  defence,  charged  as  ibllows ; 
Wndgeof  the  testimony.  Did  the  conductnfthe  defendant 
^^ontribute,  either  proximately  or  remotely,  to  the  death 
of  this  individual?     Bid   his  death  ensue  from  disease 
of  any  kind,  either  congenital  syphilis  or  other  disease? 
Dit  it  ensue  from  natural  causes !    If  so,  she  is  not  guilty. 
But  if  it  ensued  from  her  own  conduct,  by  a  long  con- 
tinuation of  conduct  on   her   part,   in   which   she   mal- 
treated the  deceased,  in  which  she  beat  'iim  or  starved 
him,  as  charged  in  the  indictment,  or  exposed  him  to 
severe  and  inclement  weather  without  sulficiont  clotliing 
and  food,  as  charged  in  the  indictment,  and  if  his  death 
was  brought  about  by  a  long  series  of  acts  of  that  charac- 
ter, and  by  nothing  else,  then  you  would  Ije  authorized  to 
nay  fihe  is  guilty.    The  indictment  charges  thit  starvation 
is  ooe  of  the  elements  that  entered  into  the  causes  of  his 
death.     For  one  to  be  guilty  of  starving  another,  that  one 
must  have  the  means  tn  snpply  the  person  with  food,  and 
intentiooally  and  wilfully  withhold  it,  in  order  to  make 
^,        dotaease  of  Bturation.     If  a  person  be  poor  and  desti- 
£i'' -  piSBt  lacking  in  means,  lacking  in  provisions,  and  by  that 
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means  a  person  under  her  control  suffer  from  want  of  food,: 
is  not  starvation;  it  is  not  criminal  starvation,  at  all  events 
it  is  not  such  as  the  law  pronounces  as  criminal.  If  you 
that  the  conduct  of  the  defendant  did  contribute  to 
death  of  the  child,  then  it  would  be  your  duty  to  inquire^^ 
what  grade  of  crime  the  defendant  committed.  Was  it  mur-  — 
der,  voluntary  manslaughter  or  involuntary  manslaughter ?  ^ 
If  the  conduct  of  the  defendant  did  contribute  to  the  death 
of  the  child,  it  was  criminal,  and  she  would  be  guilty  of 
one  or  the  other  of  these  crimes  as  mentioned, — murder, 
voluntary  manslaughter  or  involuntary  manslaughter." 

He  then  charged  fully  as  to  the  diflerent  degrees  of  homi- 
cide.] 

The  motion  was  overruled,  and  defendant  excepted. 

C.  P.  Crawford,  by  brief,  for  plaintiff  in  error. 

C.  Anderson,  attorney  general ;  Robert  Whitfield,  so- 
licitor general,  by  J.  H.  Lumpkin,  for  the  state. 

Hall,  Justice. 

1.  ''Death  ensuing  in  consequence  of  the  wilful  omission 
of  a  duty  will  be  murder;  deith  ensuing  in  consequence  of 
the  negligent  omission  of  a  duty  will  be  manslaughter." 
In  Rex  vs.  Hughes,  Lord  Campbell,  delivering  the  opinion 
of  the  court  of  criminal  appeal,  said:  "It  has  never  been 
doubted  that,  if  death  is  the  direct  consequence  of  the  ma- 
licious omission  to  i)erform  a  duty,  as  of  a  mother  to  nourish 
her  infant  child,  this  is  a  case  of  murder.  If  the  omission 
was  not  malicious,  and  arose  from  negligence  only,  it  is  a 
case  of  manslaughter."  Roscoe's  Cr.  Ev.,  723,  and  cases 
cited.  Where  a  sick  or  weak  person  is  exposed  to  cold, 
with  an  intent  to  destroy  him,  this  may  amount  "  to  wil- 
iul  murder,  under  tlie  rale  that  he  who  wilfully  and  de- 
liberately does  any  act  which  apparently  endangers  an- 
other's life,  and  thereby  occasions  his  death,  shall,  unless  he 
clearly  prove  to  the  contrary,  be  aijudged  to  kill  him  of 
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XQaliocjire^nxe/*   /i,,andcitation3.    Cases  have  ansen  un- 

^^T-    "tliis  principle,  where  apprentices  anrl  prisoners  have 

**^*^*i  i  n  cnnseqiience  of  the  want  of  sufficient  food  and  neces- 

®*-*"i^a,and  where  the,  question  has  been,  whether  thi  law 

^'^*^**l<i  imply  such  malice  in  the  master  or  jailer  as  ia  nee- 

^^^^-'K'J  to  make  the  offence  murder.     A  husband  and  wife 

^*~^  both  indicted  for  the  murder  of  a  parish  apprentice 

*^***^(1  to  the  former.     Both  the  prisoners  had  used  the 

^*^^aised  in  a  most  cruel  and  barbarous  manner,  and  had 

,      *        ])rovided  him  with  sufficient  food  and  nourishment; 

5"     the  surgeon  who  opened  the  body  deposed  that,  in  his 

_"*-*^ion,  the  boy  died  from  debility  and  want  of  proper 

^^     ^i.  and  nourishment,  and  not  from  the  wounds  he  had 

-  .  ^^ived.   Lawrence,  J,,  upon  this  evidence,  was  of  opinion 

»     **■"*,  the  ease  was  defective  as  to  the  wife,  as  it  was  not 

^*^  duty  to  provide  the  apprentice  with  food,  she  being 

^^  servant  of  the  husband,  and  so  directed  the  jury,  who 

*^ 'Quitted  her,  but  the  husband  was  found  guilty  and  ex- 

^'^Vited.     /A.,  72t  a",d  citations. 

*'Hu^nK,  the  warden  of  the  Fleet,  appointed  Gibbona 
^^s  deputy,  and  Gibbons  had  a  servant,  Barnes,  whose  duty 
"  was  to  take  care  of  the  prisoners,  and  particularly  of  one 
■^me.     Barnes  put  him  into  a  newly-built  room,  over  a 
Common  sewer,  the  walls  of  which  were  damp  and  un- 
wholesome, and  kept  him  there  forty-four  days  without 
fire,  chamber-pot, or  other  convenience.     Barnes  knew  the 
Btate  of  the  room,  and  for  fifteen  days,  at  least,  before  the 
death  of  Ame.  Iliiggina  knew  its  condition,  having  been 
once  present,  sr-^n  Ame,  and  turned  away.     By  reason  of 
the  duress  of  imprisonment,  Ame  sickont-d  and  died.    Dur- 
'[■  log  the  time  Gibbons  was  deputy,  Ilu^tffins  sometimes  acted 

I  «8  warden.     These  facts  appearing  on  a  special  verdict, 

B  the  court  wero  clearly  of  opinion  that  Barnes  was  guilty 

K  of  murder.     They  were  deliberate   acts  of  cruelty   and 

B  atormous  violations  of  duty  reposed  by  the  law  in  the 

K  ndnisters  of  justice,  but  they  thought  Huggins  not  guilty," 

W^  IwMiiiae  he  had  only  seen  the  deceased  once  during  his 
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confinement,  and  that,  from  this  alone,  it  could  not  be  in- 
ferred that  he  knew  that  his  situation  was  occasioned  by 
improper  treatment  or  that  he  consented  to  its  continu- 
ance. He  knew  nothing  of  the  circumstances  under  which 
deceased  was  placed  in  the  room  against  his  consent,  or 
the  length  of  his  confinement,  or  how  long  he  had  been 
without  the  decent  necessaries  of  life.  "It  was  also  mate- 
rial that  no  application  had  been  made  to  liim,  which,  per- 
haps, might  have  altered  the  case."     /i.,  725. 

Where  the  death  ensues  from  incautious  neglect,  how- 
ever culpable,  rather  than  from  any  actual  malice  or  artful 
disposition  to  injure,  or  obstinate  perseverance  in  doing  an 
act  necessarily  attended  with  danger,  regardless  of  its  con- 
sequences, "  the  severity  of  the  law,"  says  Mr.  East,  "  may 
admit  of  some  relaxation,  but  the  case  must  be  strictly 
freed  from  the  latter  incidents."  1  Easfs  P.  C,  226 ;  Ros- 
coe's  Cr.  Ev.,  720.  These  citations  have  been  made  almost 
at  random  from  a  vast  number  of  similar  cases  scattered 
through  tlio  elementary  treatises  on  criminal  law  and  tho 
reports  of  the  decisions  upon  the  subject.  The  distinction 
so  clearly  pointed  out  by  them  is  made  by  our  own  Code, 
§4327,  whicli  provides  that  where  an  involuntary  killing 
shall  happen  iii  the  commission  of  an  unlawful  act,  which 
in  its  consequences  naturally  tends  to  destroy  the  life  of  a 
human  l)eing,  the  offence  shall  be  deemed  and  adjudged 
to  be  murder. 

In  the  case  at  bar,  this  law  was  admirably  illustrated  in 
the  able,  clear  and  carefully  prepared  charge  which  judge 
Lawsoii  g'.ive  the  jury.  Every  phase  of  the  case  was  pre- 
sented; nothing  was  omitted  that  shoald  have  been  pre- 
sented, and  nothing  was  presented  that  ought  to  have  been 
left  out ;  at  least,  nothing  of  which  the  prisoner  could 
complain. 

Tiie  only  exception  wliich  the  ingenuity  and  learning 
of  able  and  zealous  counsel  could  find  to  it  was,  that  there 
was  error  in  not  '^  qualifying  it  as  to  the  animus ;  that,  if 
the  conduct  of  defendant  did  contribute  to  the  death  of 
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tliG  cliild,  it  was  crimina],  and  she  woaM  bfl  guilty  of  one 
or  tiie  other  of  the  crime!)  meationed, — murder,  voluntary 
or  involuntary  manslaughter,"  and  "if  his  death  resulted, 
e-ilher  proximately  or  remotely,  from  her  conduct  in  the 
cnso,  then  she  is  guilty  of  some  crime."  When  taken  in 
*^*^rjr» action  with  the  context,  it  will  be  readily  seen  that 
this  ^ixceptlon  is  not  well  founded.  The  charge  is  full  and 
^■'^plicitas  to  the  a»fmu8  required  to  constitute  crime  in 
the    iicciised. 

~-  There  was  no  error  in  rejecting  the  sayings  of  the 
***^dantmado  during  the  continuance  of  the  ltiioI  treat- 
,  ^"^tof  the  deceased,  when  offered  by  her  (o  account  for 
».,i^.  Scars  and  other  marks  of  violence  and  hard  usages 
**c:li  appeared  upon  his  person.  She  could  not  be  por- 
^^^'t^thustofabricate  testimony  in  her  own  favor.  Mitch- 
** ^   ^i.  Tlie  State,  11  Ga.,  128. 

**-  Tliisverdictwasnotonly sustaincd,but,inouropimon, 
,  *-l.V]ired  by  the  evidence.     Wo  cannot  e:iter  into  its  heart- 
*^^ening  and  revolting  details,  nor  do  we  trust  ourselves 
*-*  Qtaracterize  it  by  any  general  description,  lest  we  might 
Appear  to  be  indulging  in  invective  and  dennnciation, 
*"^ther  than  temperate  and  measured  reflections,  indispen- 
^ble  to  judicial  fairness  or  calm  deliberation.     The  Jiiiy, 
ill  rcLornmending  that  sho  be  imprisoned  in  the  peniten- 
tiary lor  life,  "seasoned justice  \vi'd\  mercy,"  which,  il'not 
perverted  and  misapplied,  was  at  least  ■'  strained  to  its  jt- 
niost  tension."     If  they  erred  at  all,  they  orrcd  on  (he  aide 
of  safety ;  perhaps  in  deference  to  her  sex,  and  because  they 
thouglit  it  was  belter  that  ninety  -nine  guilt  y  2>ers(ms  should 
escape  than  tiiat  one  innocent  person  should  suffer.     They 
were  more  lenient  to  her  than  she  seems  to  have  been  to 
this  dependent  and  helpless  child. 
Jadgment  affirmed. 
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The  Georgia  Chemical,  etc.,  Company  vs.  Colquitt 

If  a  public  nuisance  causes  special  damage  to  an  individual,  in  w 
the  public  do  not  participate,  such  special  damage  gives  a  righ  ^^ 
action ;  and  as  an  action  may  be  brought  for  every  day  the  nuisar:^" 
continues,  equity,  which  aohors  a  multiplicity  of  suits,  will  ent^^ 
tain  jurisdiction,  so  as  to  do  full  and  complete  justice  between  t^^ 
parties  and  terminate  the  litigation. 

February  2,  1884. 

Nuisance.     Damages.      Injunction.     Equity.     Before^ 
Judge  Hammond.    Fulton  Superior  Court.     October  Term, 

1882. 

Reported  in  the  decision. 

Julius  L.  Brown  ;  Abbott  &  Gray,  for  plaintiff  in  error. 

Candler  &  Tho3ison  ;  B.  H.  Hill,  for  defendant. 

Blandford,  Justice. 

The  question  here  is,  can  a  court  of  equity  restrain  a 
public  nuisance  which  causes  special  damage  to  individ- 
uals? 

The  bill  alleges  t  liat  plaintiffs  in  error  are  engaged  in 
manufacturing  sulphuric  acid  near  their  residences  and 
families ;  that  it  causes  their  shade,  ornamental  trees  and 
shrubbery  to  die;  causes  sickness,  coughs,  etc.,  in  and 
among  their  families  and  children ;  it  emits  the  most  poi- 
sonous and  noxious  vapors,  etc. 

If  a  public  nuisance  causes  special  damage  to  an  indi- 
vidual, in  wliich  the  public  do  not  p  irtici;)ate,  such  special 
damage  gives  a  right  of  action.  Code,  §2998.  The  action 
may  be  brought  for  every  day  the  nuisance  continues; 
equity,abhorringamultiplicityofsuits,  will  entertain  juris- 
diction, so  as  to  do  full  and  complete  juslice  between  the 
parties,  and  prevent  a  multiplicity  of  suits,  thus  ending 
litigation  and  contention.    But  this  is  not  an  open  ques- 
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tion  in  this  court.  See  Xonrood  ':■•>.  Bickei/.  18  Ga.,  538; 
Minor  ei  al.  V9.  De  Vaughn,  decided  at  the  present  term  of 
fljia  court. 

TJiere  is  equity  in  the  bill  filed  by  defendants  in  error, 
»nd  the  decree  of  the  court  below  overruling  the  demurrer 
wereto  is  right,  and  the  same  is  affirmed. 
Jodgtaent  affirmed. 


Hdohe3  et  al.  vs.  Hughes  et  at. 

'motion  in  wrest  ot  jadgment  is  nnkaown  to  courts  of  equity, 
.  ^^ceptiona  baaed  on  the  denial  of  that  motion  cannot  avail  the 

tow""-'?'"'"™'- 

'^^ti.aDBto  a  bill  in  equity  tor  want  of  parties  must  be  made  by 
L^^*^X  demarrer;  a  general  demurrer  tor  want  ol  equity  will  not 
3.  t,?'^*.  them. 

Q  .  Tr^  *^  '^"^  error  in  not  considering  the  general  demurrer,  it  did 
^     -  ^^xn  the  plaintiff  in  error,  because  there  is  equity  in  the  bil', 
4    Q         *^     considered,  it  should  have  been  overruled. 

Ig^  ?■  ^;ll  for  BpcciAc  performance  ot  a  parol  agreement  or  gift  ot 
gQ^^^  Tjy  father  to  son  brought  against  tlie  claimants  of  a  year's 
^^^^*rt,aa  the  family  of  the  father,  and  by  the  heirs  of  the  son,  the 
«(,_   _**-»a  o(  the  father  and  of  his  widow,  who  is  the  defendant  in 


■h«s  v» 


■.11,  claiming  the  year's  support  for  herself  and  minor  children. 


t-fcv. 


■<3mis3ible  in  behalf  ot  the  son'a  heirs ;  and  the  administrator 


n  not  being  a  party  of  record,  and  in  no  wise  interested. 


5.  oy>-  '^•"I'petent  witness  to  prove  those  sayings.  54G<i-,624. 
j^  ■*  ^«tion3  that  the  verdict  is  contrary  to  the  charge  ot  the  c<. 
Y_,^^]^ver  specifically  set  out,  are  equivalent  to  an  objection  that  the 
j^^^iictia  contrary  to  law,  and  are  embraced  in  that  sinRle  objection, 
^*^4l  the  charge  be  not  law,  the  verdict  will  be  upheld,  ttioogh 
4^  ^^^inst  the  illegal  charge, 

J*-*3er  the  Code  of  Georgia,  any  person  who.swears  to  his  knowl- 


L 


■^-^|s«of  hand-writing  may  give  hia  opinion  thereon,  1 
1.  T^  theiury.    Code,  4"  " 


"'^^i-iusivi-  possession  of  lands  of  the  father  by  ihc  son  for  seven 

'''^ara  ia  tomlusive  presumption  of  a  gift,  and  tonvey.-i  title  to  the 

***<»,  unless  tlio  latter  disclaima  title,  or  the  evideni^o  shows  a  loan, 

***  claim  of  dominion  by  the  father  acknowledged  by  the  son,  and 

His  tor  the  jury  to  say  whether  the  evidence  be  sufficient  to  show 

*<ich  exi'lusive  poBMsaion,  without  disclaimer  or  loan  or  dominion, 

*>ch  point  to  be  settled  by  the  weight  of  the  evidence  thereon. 

Cpdej^2604. 


[M 


V 
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8.  Though  a  specific  performance  will  not  be  decreed  on  a  mere 
untary  agreement  or  gratuitous  promise,  yet  if  possession  be  gii 
under  such  agreement  or  gift,  upon  a  meritorious  consideration^ 
such  as  blood  or  close  relationship  by  affinity,  and  valuable  iiC^ 
provements  be  made  on  the  land  by  reason  of  faith  in  that  pron^^ 
ise  or  agreement,  the  performance  thereof  will  be  decreed,  an^^ 
slight  impr  )vements,  if  of  a  valuable  and  permanent  character, wiL-  -^ 
suffice.    Code,  ^3189;  33  Ga.,  9;  54  Id.,  624. 

9.  In  the  former  adjudications  upon  facts  disclosed  in  this  record,  n^- 
principle  antagonistic  to  the  views  above  was  decided.    The  casein ' 
then  were  either  between  judgment  creditors  of  the  father,  whos^ 
liens  attached  before  seven  years  possession  by  the  son,  or  where,^ 
for  lack  of  power  to  make  proper  parties  at  law,  a  specific  perform- 
ance could  not  be  decreed.    The  issue  now  is  made  for  the  firsts 
time,  whose  was  the  title  at  the  death  of  the  father, — was  it  in  - 
him  or  in  the  son  ?    If  in  the  father,  his  family  are  entitled  to  a 
year's  support  out  of  it ;  if  in  the  son,  they  are  not ;  or  if,  at  the 
father's  death,  the  son  was  entitled  to  a  specific  performance,  they 
are  not     69  Ga,,  136 ;  67  Id,,  19 ;  70  Ga.,  273. 

10.  The  verdict  is  supported  by  evidence,  not  only  parol,  but  written ; 
the  charge  and  refusals  to  charge  embody  practically  the  points 
herein  ruled,  and  no  material  error  appears ;  the  judgment  over* 
ruling  the  motion  for  a  new  trial  is  therefore  right. 

Judgment  affirmed. 

Dccemb3r  4,  1883.  (Head-notes  by  ihe  oourt) 

Jackson,  Chief  Justice. 


I  [Martha  E.  Hughes,  widow  of  George  W.  Hughes,  in 

!•  behalf  of  herself  and  minor  children,  filed  a  bill  against 

h  Mary  L.  Hughes,  Wilberforce  Daniel,  sheriff  of  Richmond 

I  county,  and  Thomas  M.  Berrien,  administrator  of  William 

f  W.  Hughes,  of  Burke  county.    The  bill  alleged,  in  brief, 

I  that  William  W.  Hughes  owned,  besides  much  other  prop- 

I'  erty,  a  tract  of  land  known  as  the  Hughes  "Summer  Place," 

and  desiring  to  make  provision  for  his  son,  George  W. 
Hughes,  gave  it  to  him  in  18C5 ;  that  the  son  went  into 
possession  under  this  gift,  and  so  remained  until  his  death 
in  1872,  and  complainants  have  since  so  continued;  that 
there  is  no  indebtedness  against  the  estate  of  George  W. 
Hughes,  and  complainants  are  his  oijly  heirs  at  law ;  that  he 
claimed  the  place  as  his  own,  and  made  no  pajrment  of 
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J"eiit    to  his  father,  who  also  recognized  it  as  belonging  to 

birxi  •    that  the  bob  erected  substantial  improvements  upon 

tlie   i>Toperty  that  both  the  father  and  son  had  died  in 

^ST3  ;  that  the  widow  of  the  father,  Mary  L.  Hughes,  Iiad 

»PI>liedfora  twelve  Months' support,  and  $3,000.00  had 

t>e^r»    awarded  to  her,  to  which  award  exceptions  were 

fil^d  -  that  certain  lands  in  Burke  cotinl.v  liad  beou  sold, 

™***i      the  money  brought  into  court  for  di<:tribution ;  that 

f**^    x-€ceived  by  agreement  $1,500.00,  and  permitted  the 

^^l=a.»iee  to  be  distributed  among  the  creditors  of  her  hus 

^•^O.;  that,  ill  spite  of  this,  she  ob'aintvl  an  exeiuition  for 

■"^    *:jalance  of  her  twelve  months'  support  against  the  ad- 

7^*  **  if  tratnr  of  her  husband,  and  caused  it  to  be  levietl  upon 

**      "Summer  Place."    The  prayer  was  foi-  injunction  to 

"^"^  'Vent  the  execution  from  pmceeding  r.gainst  tlie  '•Snra- 

"^_^i-  Place"  and  for  specific  perlbrmanpo  of  the  parol  gift 

*     t  he  decedent.     Discoverv  was  waiveJ. 

t'he  answer  denied  all  the  material  allegations  of  the 
"*^1,  especially  that  the  widow  had  waived  or  renounced 
^■^y  claim  on  account  of  the  year's  support,  or  that  the 
^'^n  held  the  property  under  a  gift  from  his  falher;  but 
Asserted  that  his  possession  was  merely  permissive,  and 
that  the  improvements  ho  had  placed  upon  the  land  were 
ODly  such  as  to  make  it  available  to  him  in  making  a  sup- 
port, and  WRre  not  made  with  reference  to  any  parol  gift 
or  contract. 
It  is  unnecessary  to  set  out  the  evidence  in  detail. 
The  jury  found  for  the  complainants     Deft-ndants  made 
a  motion  in  arrest  of  judgment,  and  also  a  motion  lor  new 
trial.     Among  the  grounds  taken  were  the  following: 

(1.)  Because  a  general  demurrer  (o  the  bill  for  want 
of  equity  was  on  file  and  undisposed  of  at  the  timeof  the 
triaL 

(3.)  Because  the  verdict  was  contrary  to  various  charges 
of  the  court  specifically  set  out. 

(8.)  Because  the  court  refused  to  give  the  following 
nqoMtB  in  cUarge:    *-Nor  can  complainants  i-ecover,  if 
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there  is  evidence  of  loan,  or  claim  of  dominion  of  the  father* 
acknowledged  by  Qoorge,  or  known  to  Qaorge  and  acqui- 
esced in  by  him,  either  in  express  terms  or  by  silence,  after 
hearing  of  his  father's  claim  of  dominion." 

"  There  is  no  such  thing  as  a  parol  title  to  land  in  Geor- 
gia, and  if  a  party  seeks  to  show  title  by  possession  with- 
out payment  of  rent,  etc.,  under  section  2664  of  the  Code, 
and  his  evidence  shows,  or  he  admits,  that  he  never  had 
written  title,  that  is  a  deed,  he  cannot  establish  his  claim 
under  said  section  of  the  Code." 

"  To  entitle  a  complainant  to  a  specific  performance  of 
a  parol  contract  for  the  sale  of  land,  the  contract  must  first 
be  established  with  reasonable  certainty,  and  the  considera- 
tion claimed  to  have  been  paid  or  rendered  therefor  must 
be  clearly  and  satisfactorily  proven  to  have  been  paid  or 
rendered  in  pursuance  of  that  contract;  otherwise,  a  spe- 
cific performance  of  the  alleged  contract  shoula  be  refused." 

''  A  parol  contract  for  land,  like  the  reformation  of  a 
deed  by  parol  proof,  should  be  made  out  so  clearly  and 
satisfactorily  as  to  leave  no  reasonable  doubt  as  to  the 
agreement;  it  is  a  serious  matter  to  substitute  a  parol  sale 
of  real  estate  for  a  deed." 

( 4 .)  Because  the  court  charged  as  follows :  "  Exclusive 
possession  by  a  child  ot  lands  originally  belonging  to  a 
father,  without  payment  of  rent,  for  the  space  of  seven 
years,  shall  create  conclusive  presumption  of  a  gift,  and 
convey  title  to  the  child,  unless  there  is  evidence  of  a  loan, 
or  claim  or  dominion  by  the  father  acknowledged  by  the 
child.  If  you  believe,  therefore,  from  the  evidence,  that 
George  W.  Hughes  went  into  exclusive  possession  of  this 
land,  and  remained  there  seven  years  during  the  life- 
time of  the  father,  without  payment  of  rent  or  claim  of 
dominion  by  the  father  acknowledged  by  the  child,  then 
this  is  conclusive  presumption  of  a  gift  of  the  land  and 
conveys  title;  and  if  you  find  this  to  be  true,  you  will  find 
for  the  complainants.  Again,  if  you  believe  from  the  evi- 
dence that  William  W.  Hughes  made  a  verbal  gift  of  the 
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land  levied  on  to  his  son,  George  W.  Hughes,  who  went 
'uto  possession  of  the  same  and  has  made  valuable  im- 
provement* upon  the  faith  thereof,  he  is  entitled  to  a  decree 
'©quiring  the  administrator  to  specifically  perform  hia  cou- 
-ract  ;  amj  jf  yon  so  find,  yoa  will  decree  by  your  verdict 
that  tHe  administrator  be  required  to  execute  titles  to  this 
land  to  complainants. 

'^-  )     Uecauso  the  court  erred,  over  defendants'  motion  to 

quiro  complainants  to  make  the  administrators  parties 

•^^plysinantSjin  allowing  the  case  to  proceed  with  nootliei 

'*>I>1  ainants  named  in  the  bill  but  the  widow  of  George 

B>l©s,  for  herself  and   as  next  friend  of  her  children, 

®**  it  was  true  that  the  adminiatrjtors  were  still  in  office, 

®^    baving  been  dismissed  from  tho  administration,  as 

^'^1  by  the  evidence,  and  there  was  no  evidence  of  the 

*^nt  of  the  administrators  that  the  heirs  of  George  W. 

Koes  might  bring  suit  in  their  own  right. 

^"- )   Because  the  court  allowe^l,  over  objection  of  defend- 

/^    Counsel, the  evidence  of  Walter  A.  Clark,  one  of  tlie 

^^^^iliistrators  of  George  W.   Hughes,  which   testimony 

,^^  as  to  what  Mr^.  Mary  L.  Hii!j;he3  said  to  him  about 

"^Uiam  W.  Hughes  giving  the   place  to  George,  and  her 

**^ire  on  that  subject.    [The  objection  was  that  tho  testi- 

L  •OiTiy  was  irrelevant  and  tended  to  prejudice  tlie  minds 

I  0^  the  jury.]. 

B  (7.)  Because  the  court  admitted  a  letter  purporting  to 

H  have  been  written  by  William  W.  Hughes,  upon  the  fol- 

H  lowing  proof  alone:  Walter  A.  Clark,  sworn,  said,  '■  I 
H'  think  that  the  letter  and  signature  are  the  hand-writing 

^E  of  William  W.  Hughes;  I  recognize  that  as  his  Itand- 
^K  writiog;  I  never  saw  him  write,  and  I  never  received  any 
^K  letters  from  bim;  I  have  seen  writing  of  liis  -,  I  did  not 
^^v  know  it  to  be  his  hand-writing,  but  others  told  me  it  n'a<: 
^^K'tto 'writing;  my  opinion  of  his  writing  is  based  on  writini;!' 
^^^'  which  others  have  told  me  was  his  hand- writing,  and  in 
W  that  way  I  got  my  knowledge  of  his  hand-writing,  an'l 

^B-,.,-  leqognize  thia  letter  as  his."    The  court  asked  the  yiv\.i:ie%%^ 

"72—13 
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Walter  A.  Clark,  if  he  recogniied  this  letter  as  the  hand- 
writing of  W.  W.  Hughes,  and  witness  answered,  he  did. 
Whereupon  the  court  admitted  the  letter  as  evidence. 

(8.)  Because  the  court  erred,  after  reading  sections  2664 
and  3189  of  the  Code,  in  concluding  his  charge,  in  sub- 
stance, as  follows :  "  And  now,  gentlemen,  I  charge  you 
that  if  you  find  that  William  W.  Hughes  gave  the  ^  Sum- 
mer Place '  to  his  son,  George  W.  Hughes,  and  he  went 
into  possession  of  it  without  payment  of  rent  for  seven 
years,  as  contemplated  in  section  2684  of  the  Code,  then 
you  would  be  authorized  to  find  for  complainants ;  or  if 
George  went  into  possession  of  the  land,  as  contemplated 
by  section  3189,  and  made  valuable  improvements  there- 
on, then  it  matters  not  whether  he  remained  on  it  seven 
years  or  not;  this  of  itself  was  sufficient  to  give  him  the 
right  to  a  specific  performance,  and  you  will  so  find." 

(9.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

Both  the  motion  in  arrest  of  judgment  and  the  motion 

for  new  trial  were  overruled,  and  defendants  excepted.] 


Heard,  executor,  et  al.  vs.  Palmer,  administrator. 

• 

1.  P.  conveyed  certain  land  to  H. ;  subsequently  he  filed  his  bill  to 
set  aside  the  deed,  on  the  ground  that  it  was  obtained  by  fraud ; 
pending  the  bill,  H.  agreed  with  P.  that,  if  the  latter  would  dis- 
miss the  bill,  he  should  have  the  land  after  his  (H's)  death,  and 
H.  should  make  him  a  deed  to  the  same;  the  bill  was  dismissed. 
The  deed  being  lost,  it  was  proved  by  parol  that  it  gave  one>half 
at  the  death  of  H.  to  P.  and  the  balance  to  one  S.  H. ;  no  posses- 
sion was  given  to  P. : 

Held,  that,  while  he  might  be  entitled  to  have  specific  performance 
of  the  contract,  the  title  did  not  vest  in  P.  until  it  was  performed, 
either  by  the  proper  execution  of  deeds  of  conveyance  or  the  deliv- 
ery of  possession ;  until  then,  he  could  not  recover  the  land  in  an 
action  at  law. 

2.  The  paper  proved  in  this  case  was  testamentary  in  its  character, 
and  having  neither  been  properly  executed  as  a  will  aor  probated 
as  such,  it  conveys  no  title. 

Judgment  reversed. 

JanuBjj  if,  IBM, 
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ii'-AxmroiSt,  Justice. 

C  I*e  ttns  brought  complaint  for  land  against  Chase,  setting 
"It  a.g  his  abstract  of  title  the  title  of  Stephen  Pettus  and 
descGut  from  him  to  plaintiff,  who  was  his  son ;  also  a  con- 
^^yilnee  from  John  W.  Heard.  Plaintiff  sabsequenlly 
^''^^^rided  his  declaration  by  alleging  that,  while  Ohase  was 
'"  X»os8ession,  B.  W.  Heard,  executor  of  John  W.  Heard, 
"I**!  Stephen  Beard  were  the  real  defendants;  he  also 
\^S;etl  the  conveyance  by  him  to  John  W.  Heard,  the 
*^Kof  the  bill  by  him,  the  compromise,  and  the  making 
"  *t»e  conveyance  as  statedin  the  first  head-note.  The  de- 
.  *^*iants  pleaded  the  general  issue  and  prescription.  The 
J^*'>"'  found  for  plaiiitilT,  Defendants  moved  for  a  new  trial, 
*  "^  >  oh  was  refused,  if  plaintilT  would  renounce  the  recovery 
**  to  one-half  interest  in  the  land.  This  was  done,  and  the 
'^^^^^tiou  overruled.    Defendants  excepted.] 


Stuebs  ct  al.  vs.  Weems  et  al. 

^e  bill  is  replete  with  equity ;  and  the  court  having  Jfirisdiction  by 
reason  of  the  equity  therein,  may  grant  na  injunction  ax  ancillary 
thereto,  to  reatrain  a  mere  trespass.  The  exercise  of  this  power  by 
the  chancellor,  in  view  of  the  bill  and  answers  tLereto,  was  not 
error. 

Jtutgrnent  affirmed. 
0eiobei2,  lesi. 

Bla^tdfobd,  Justice. 

[A  bill  was  filed,  alleging  that,  on  a  snit  against  a  trustee 
Jo  his  individual  capacity,  he  confessed  judgment,  and 
Judgment  was  improperly  entered  against  the  trust  estate ; 
two  executions  were  issued,  one  generally  against  the 
tnut  estate  and  the  other  against  certain  specific  property ; 
that  certain  land  was  levied  on  and  sold  and  bid  in  by  the 
pUbliff  and  another  confederating  with  him,  at  a  nominal 
'^•Ob;  that  the  trustee  tendered  an  affidavit  of  illegality  to 
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the  sheriff,  who  only  rejected  it  late  in  the  evening  of  tt 
day  before  the  sale  was  made ;  that  defendants  had  can 
the  sherili*  to  re-sell  certain  of  the  lands  under  a  taxJLfi 
for  a  small  sum,  and  bid  them  in.     The  bill  was  for  th- 
purpose  of  cancelling  the  deeds,  judgment  and  fi.  ft 
against  the  trust  estate,  to  redeem  the  lands  sold  for  tax 
to  enjoin  the  sheriff  from  making  deeds  to  plaintiff  in 
f(U  and  his  confederate  to  the  lands  bid  in  by  them  at  th< 
sale,  and  to  enjoin  interference  with  the  possession. 

Defendants  demurred  and  answered.  The  answer  1 
on  the  validity  of  the  claims  against  the  trust  estate. 

The  chancellor  granted  the  injunction,  except  as  to  th^^ 
lands  sold  for  taxes,  and  refused  it  as  to  them,  unless  the 
complainants  should  pay  to  defendants  the  amount  paid 
therefor  by  Ihem  with  ten  per  cent  thereon. 

Defendants  excepted.] 


Williams  v%.  The  State  op  Georgia. 

1.  Different  counts  charging  offences  of  the  same  nature  may  he 
joined  in  one  indictment.  52  Qa,^  565;  43  Id.^  21S;  11  ld.\  M;  5 
Id,,  449. 

(a.)  That  an  indictmont  included  a  count  for  assault  with  intent  to 
murder  and  one  for  aiming  and  pointing  a  pistol  at  another,  did 
not  render  it  so  defective  tliat  it  should  he  quashed  on  motion  on 
tenus.    Code,  §§4039,  4029. 

2.  If  grand  jurors  are  qualified  when  they  are  drawn,  they  may  serve, 
although  their  names  may  bo  left  out  of  the  jury-box  on  a  revisioa 
made  before  they  are  empanelled.    64  Ga.,  443 ;  70  Id.,  766. 

3.  Evidence  showing  a  part  of  the  res  gestas  of  the  transaction  on 
which  an  indictment  was  based,  was  admissible. 

4.  The  verdict  was  requured  by  the  evidence* 
Judgment  affirmed. 

December  4, 1383. 

Hall,  Justice. 

[Enoch  Williams  was  indicted ;  one  count  in  the  indict- 
ment was  lor  assault  with  intent  to  murder,  and  another 
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^or  pointing  a  pistol  at  another.  Defendant  moved  to 
qu&sh  the  indictment,  as  containing  a  misjoinder  of  counts. 
The  raotion  was  overruled.  Defendant  filed  a  plea  in 
*l>at©ment,  on  the  ground  that  four  of  the  grand  j  urors  who 
*oimd  tho  indictment  were  not  qualified  at  that  time  to 
**^*-_  It  was  agreed  that,  at  the  time  the  grand  jurors  were 
<lT-a-^^ji^  they  were  qualified,  but  that  a  revision  of  the  jury- 
"*^-t  had  been  had  and  their  names  omitted  before  the  in- 
**i<2tment  was  found.  The  court  struck  the  plea,  on  mo- 
tion, 

It  is  uanecesaary  to  set  out  the  evidence  in  detail.  The 
^***y  found  for  the  defendant  guilty  on  the  first  count  He 
^'ioved  for  a  new  trial,  on  the  following  among  other 
E*X>i\nds : 

C 1.)  Because  the  court  refused  to  quash  the  indictment, 
(a.)  Because  the  court  struck  the  plea  in  abatement, 
(3.)  Because  the  court  permitted  the  witness,  R.  J. 
^Ourtney,  over  the  objections  of  defendant,  to  testily  that 
*hile  the  train  of  cars  was  on  the  way  from  Millen  to 
station  7^,  the  car-bell  was  being  rung,  and  he  (Courtney) 
Vent  back  into  the  negro  car,  and  found  that  it  was  de- 
fendant ringing  the  bell,  whose  hand  was  then  on  the  bell- 
Wpe,  and  that  defendant  was  under  the  influence  of  liquor 
find  acting  in  a  disorderly  manner,  and  was  ordered  by 
■  him  (Courtney)  to  cease  ringing  the  bell. — This  testimony 
vas  objected  to  on  the  part  of  the  defendant,  upon  the 
ground  that  the  same  was  irrelevant.     [Tlie  testimony  for 
the  state  showed  that  the  defendant  was  drunk  and  dis- 
orderly on  a  train  on  which  Courtney  was  the  conductor; 
Uiat  he  was  told  he  would  be  put  off  if  he  did  not  desist; 
and  that,  on  leaving  the  train,  he  fired  at  Courtney.] 

(4.)  Because  the  verdict  was  contrary  to  law  and  evi- 
drace. 
The  motioD  vaa  OTeimled,  and  defendant  excepted.] 
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The  Southwestern  Railroad  t«.  Hankersou,  etc 

The  Southwestern  Railroad  vs.  Hankerson. 

When  this  case  was  first  before  the  Supreme  Court  (59  Ga,,  593), 
was  held  to  be  a  question  for  the  jury  to  decide,  whether  plainti^^ 
was  drunk  and  his  powers  failed  from  that  cause,  or  from  a  sudde'»  ^ 
access  of  disease.    When  here  a  second  time  (61  Ga,,  114),  it  w{ 
held  that,  if  he  voluntarily  became  drunk  and  fell  or  lay  down  iai 
state  of  insensibility  on  a  railroad  track,  so  that  he  was  injured  b] 
a  passing  train,  he  could  not  recover  for  injuries  so  received,  everr^ 
though  there  may  have  been  negligence  on  tho'part  of  the  railroa(^= 
company.    On  the  last  trial,  the  question  whether  the  plaintiff  wa^^ 
voluntarily  drunk,  and  in  that  condition  placed  himself  on  def end-w- 
ant's road,  or  whether  he  had  a  sudden  access  of  disease,  by — 
reason  of  which  he  fell  upon  the  railroad,  and  was  injured  by  the^^ 
negligence  of  the  defendant's  agents  in  running  its  trains,  wa» 
fairly  submitted  to  the  jury,  and  there  is  no  exception  to  the  charge. 
There  was  sufficient  evidence  to  carry  the  case  to  the  jury  and  to* 
uphold  their  finding. 
Judgment  affirmed. 

October  2, 18S3. 

Blandford,  Justice. 

[This  case  has  been  to  the  Supreme  Court  twice  before, 
and  will  be  found  reported  in  59  (?a.,  593,  and  (31  /rf.,  114. 
On  the  argument  this  time,  no  question  was  made  as  to 
the  accident,  but  it  was  insisted  that  plaintiflf  had  become 
voluntarily  drunk  and  had  placed  himself  on  the  track, 
and  was  not,  therefore,  entitled  to  recover.  PlaintiflF  ad- 
mitted that  he  had  drunk  some  whiskey,  but  denied  being 
drunk ;  said  he  was  subject  to  attacks  of  vertigo,  and  that 
such  a  sudden  access  of  disease  caused  him  to  fall  upon 
the  track.  The  witnesses  for  the  defence  considered  him 
drunk.    The  jury  found  in  his  favor  $550.00.] 


Masland,  Jk.,  vs.  Kem^  et  al. 

1.  Upon  the  hearing  of  an  application  for  injunction  in  vacation,  the 
only  use  which  could  be  made  of  a  plea  of  res  atHudicata  was  lor 
the  evidence  it  afibrded  to  justify  the  refusal  of  the  injunction 
prayed  for.  The  chancellor  could  pass  no  order  finally  disposing 
of  die  plea. 
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Kuluid,  Jr..  «.  Ctnip  it  al. 


^-  'X'tie  bill  made  no  case  for  an  injanction.  It  did  not  appear  that 
^^ither  of  the  defendaQts  was  insolvent  or  likely  to  become  so;  the 
landed  property  songht  to  be  subjected  liad  not  changed  hands 
since  the  commencement  oi  thia  litigation;  and  if  ever  subject  to 
■ftie  claim,  it  still  remained  so ;  the  pendency  of  the  bill  was  notice 
■to  any  one  who  might  purchase ;  the  defendants  denied  notice  of 
^complainant's  equity  when  they  purchaaod  and  paid  for  the  prop- 

«iTty ;  the  answer  swore  off  thn  e(|iiily  of  the  bill,  and  no  rebutting 

testimony  was  offered  at  the  hcariug. 

Judgment  affirmed. 
X'ebraarr  2,  USL 

■51  ALL,  Justice. 

jMaslflnd  filed  his  bill  against  Kemp  et  al,  alleging  that 
Certain  trust  funds  had  been  improperly  invested  by  the 
trustee  in  his  own  name;  that  he  had  made  a  conveyance 
'^f  the  lots  so  bought  to  secure  a  pretended  debt  of  his 
*>^n,  and  died  insolvent;  that  subsequently  the  lots  were 
PecoDveyed  to  a  trustee  for  his  widow  and  daughters ;  that. 
V)y  a  collusive  aiTangement  between  the  family  and  the 
attorney  holdin<;  certain  j?  Jas.,  the  lots  were  levied  on  as 
the  property  of  the  deceased  husband  and  father,  and  sold 
at  sheriff's  sale,  and  bid  in  by  the  attorney;  that  the  attor- 
ney was  to  pay  off  the  judgments  and  divide  the  balance 
of  the  property   with   tlie   family;  that  the  sheriff  was 
notified  to  hold  up  the  money  to  be  paid  to  the  claim  of 
the  trust  estate,  but  he  nevertheless  receipted  to  the  attor- 
oey  for  the  money,  and  made  him  a  deed,  though  in  fact 
no  money  was  paid;  that  part  of  the  land  had  since  been 
Bold,  and  the  attorney  had  made  a  deed  to  the  balance  to 
a  trustee  for  the  widow  and  children.     The  bill  prayed  for 
.   an  injunction  to  prevent  the  payment  or  distribution  ot 
the  fund  arising  from  the  sheriff's,  sale,  and  to  subject  it 
to  the  claim  of  the  trust  estate,  and  also  to  have  the  varj- 
ODB  conveyances  above  stated  set  aside,  and  to  recover  the 
property,  and  have  an  accounting  for  rents. 
^.     ■  -  J^BfendaDt  pleaded  rea  afljiidieata.    {See  this  case  de- 
L,.  '  .iiidad  Mrlier  in  the  present  term  of  the  Supreme  Court.) 
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('ra«e  vs.  The  Southern  Ezpreas  Company. 


The  answer  denied  all  collusion  or  knowledge  of  t 
claim  of  the  trust  estate,  but  alleged  that  the  shenfiPs  8 
was  regular  and  fair,  and  the  attorney  of  plaintiff  in  fi.  ft 
who  bought  the  property,  receipted  to  the  sheriff  for  th 
amount,  and  paid  the  costs ;  that  he  then  offered  to  let  hi 
clients  have  the  land,  which  they  declined,  and  he  mad 
an  arrangement  with  them  for  credit  till  the  succeedin 
fall ;  that  none  of  the  money  was  in  the  hands  either  a 
the  sheriff  or  of  the  attorney. 

The  case  was  heard  in  vacation.  The  judge  refused  the^ 
injunction,  and  also  declined  to  overrule  the  plea  of  former^ — 
recovery.    Complainant  excepted.] 


Cruse  vs.  Thk  Southern  Express  Company. 

Where  the  facts  on  which  the  judgment  of  a  justice  is  rendered  are 
contested,  a  ceriibrari  will  not  lie  directly  therefrom ;  there  must 
be  an  appeal,  and  from  the  finding  of  the  jury  (the  case  involving 

less  than  $50.00)  a  certiorari  may  be  taken.    But  where  no  facts 
were  contested  before  the  justice,  and  the  exception  is  that,  con- 
ceding all  the  facts,  the  judgment  was  erroneous,  a  certiorari  may 
be  taken  directly  from  such  judgment.    63  Ga.,  405. 
Judgment  affirmed. 

December  4,  1883. 

IIall,  Justice. 

[On  May  2, 1881,  Cruse  obtained  a  judgment  in  attach- 
ment against  one  Bonnie  Meyer  for  $71.09,  principal. 
Pending  the  suit,  garnishment  issued  and  was  served  on 
the  Southern  Express  Company,  which  answered,  on  May 
2, 1881,  that  it  had*no  property  of  Bonnie  Meyer  in  its 
possession,  except  that  it  had  a  trunk  and  package,  which 
it  had  received  with  instructions  to  deliver  to  Bonnie 
Meyer,  alleged  by  garnishee  to  be  identical  with  one  Mrs. 
J.  H.  Thorne,  on  payment  to  garnishee  of  $82.90,  amount 
of  a  judgment  alleged  by  garnishee  to  have  been  obtained 
on  June  13, 1880,  in  the  court  of  common  pleas  of  Wash- 
ington county,  Pennsylvania,  by  Richard  E.  Frazier  &  Son 


SEPTEMBER  TERM,  1883. 


vs.  Sirs.  J.  H.  Tborae,  J.  H.  Thome  and  Mary  Mortimer; 
that,  said  trunk  and  package  are  not  the  property  of  said 
Boixnie  Meyer,  and  cannot  be,  until  she  pays  aaid  judgment 
and   9 13.95  express  charges,  which  she  has  refused  to  do. 
On  Jnly  5, 1882,  plaintiff's  counsel  and  the  superintend- 
ent  of  the  company  appeared  in  the  justice's  court,  which, 
faa-v-ing  before  it  plaintiiPs  judgment  of  May  2,  1881^ 
^eainst  Bonnie  Meyer  for  ^71.90,  the  answer  of  garnishee 
^'id  the  testimony  of  said  superintendent  that  defendant 
"^^  in  its  possession  a  trunk  and  package  marked  "Bonnie 
Mey^r,"  and  made  no  claim  thereto  except  for  express 
^^''^rges  thereon,  rendered  judgment  in  favor  of  plaintiff 
*eainst  the  garnishee  for  said  property  as  the  property  of 
"OnxaieMeyer, — defendant  to  receive  its  said  charges.  The 
^^^ajshee  was  not  represented  by  counsel  in  the  justice's 

.  -t^cfendant  carried  the  case  to  the  superior  court  by  cer- 
*.**^«3n.  Counsel  for  plaintiff  moved  to  dismiss  the  cer- 
*****<»■(,  on  the  ground  that  the  question  was  one  of  fact, 
**^  motion  was  overruled,  and  plaintiff  excepted.] 


James  vs.  Besjauin. 

*  A  diBtress  warrant  trill  not  lie  for  rent  until  the  same  is  due,  nn- 
less  the  lesant  is  removing  his  goods  from  the  premisea  or  seeking 
to  do  so.    Coda,  42285. 

*•  A  Bole  jiayable  on  or  before  a  certain  day  is  payable  on  that  day, 
eo  far  ati  the  maker  is  concerned.  He  may  pay  it  before,  if  he 
trisbes,  but  may  put  it  off  until  the  day  named.  Tliere  is  no 
ambiguity  about  ita  legal  effect,  and  parol  testimony  is  inadmissi- 
tile  to  \iiy  ita  import,  or  show  that  it  is  to  bo  paid  before  the  day 
□atned. 
Jodgment  affirmed. 

Oclbbei  IS,  1883. 

JiCKSos,  Chief  Jnatice, 
[On  Angost  29, 1681,  James  saed  oat  a  distress  warrant 
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Haxnxnood  ««.  The  County  of  Riohmond. 


1979  of  the  Code  is  in  derogaton  of  common  law,  and  its  req^ 
ments  must  be  strictly  followed. 
Judgment  reversed. 

December  21, 1888. 

Hall,  Justice. 

[Defendant  demurred  to  the  declaration  in  this  case^o 
the  ground  that  it  showed  that  no  notice  of  the  claim  o; 
lien  had  been  given  to  the  owner  of  the  land.  This  was 
overruled,  and  a  verdict  rendered  for  the  plaintiff.  A  mo- 
tion for  new  trial  was  made,  and  refused ;  and  defendant 
excepted.] 

IIammond  vs.  Tele  Countt  of  RicHMOim 

The  county  is  not  responsible  in  damages  for  the  tort  of  one  of  the 
guards,  in  unlawfully  beating  a  convict  in  the  chain-gang,  nor  for 
the  negligence  of  the  rest  of  the  guards  in  not  protecting  the  con- 
vict from  the  unlawful  beating.  2  T.  K.,  667 ;  15  Oa,,  316 ;  18  Id,, 
475;  19  /d.,  100;  20  Id.,  846. 

(a.)  In  cases  where  the  statute  provides  for  the  liability  of  counties, 
a  recovery  may  bo  had  against  them ;  as  when  no  sufficient  bond  is 
taken  to  keep  bridges  in  repair.  Code,  iH^i,  691 ;  41  Oa,,  229; 
58 /d.,  832;  64/(i.,e9. 

December  4, 1S83.    ( Qcad- notes  by  tho  court) 

Jackson,  Chief  Justice. 

• 

[Hammond  brought  suit  against  the  county  of  Rich- 
mond, allej^ing  that  he  was  a  convict  in  the  county  chain- 
gang  ;  that  he  was  under  the  charge  and  custody  of  certain 
guards,  who  were  servants  employed  and  paid  by  the 
county,  and  whose  duty  it  was  to  treat  him  with  humanity 
and  to  protect  him ;  that  one  of  the  guards  cruelly  beat 
him  witliout  cause;  that  he  appealed  for  protection  to 
another  guard  in  charge,  but  failed  to  receive  it.  He  in- 
sisted that  the  county  was  responsible  both  for  the  ii\jury 
inflicted  by  one  guard,  and  for  the  failure  of  the  other  to 
protect  him. 

On  demurrer,  the  case  was  dismissed,  and  plaintiff  ex- 
cepted, ) 
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KUUPH  V9.  Clrvelakd. 


*"^Wsoption3  to  tho  answer  of  a  juatice  of  the  peace  to  a  writ  of 
**«'»^u)n»ri  most  be  in  writing,  must  epecify  tbe  defects  compltdned 
*^'>  and  notice  tltereof  must  be  given  to  the  opposite  party  before 
''^e  case  is  called  for  a  hearing;  but  tho  statute  does  not  require 
^l^at  Bucli  exceptions  should  be  verified  by  affidavit,  or  that  they 
^4ionld  be  disposed  of  at  the  term  when  they  are  filed.    Code, 
*4-*O62,4066;  40  Go.,  36;  64 /i.,  576;  65  24,260. 
^**-  5     The  case  in  26  Qa.,  414,  was  decided  before  the  Code  went  into 
«flfect. 
-     That  the  record  does  not  show  that  notice  of  the  exceptions  was 
Ki-ven  before  the  c^ling  of  the  caae,  cannot  be  urged  for  the  first 
li.mein  this  court,  no  such  question  hav'ngbeen  made  in  the  court 
^elow.    The  statute  does  not  prescribe  the  form  or  manner  of  no- 
tice.   It  may  have  been  given  or  waived. 
Jadgment  reversed. 

Hall,  Jastice. 

[Rumph  sued  Cleveland  in  a  justice's  court,  and  obtained 
judgment.  The  case  was  carried  to  the  superior  court  by 
certiorari.  At  the  first  term  it  was  called,  and  defendant 
IQ  certiorari  filed  exceptions  to  the  answer  thereto  because 
itdid  not  fully  set  forth  the  testimony.  At  the  nextterna, 
when  the  case  was  called,  plaintiff  in  certiorari  moved  to  dis- 
miss  tiie  exceptions  because  they  were  not  sworn  to.  The 
court  sustained  the  motion  and  dismissed  the  exceptions, 
giving  as  an  additional  reason  therefor  that  defendant  in 
certiorari  did  not  at  the  first  term  take  an  order  requiring 
the  jastice  to  re-answer.  The  certiorari  was  sustained, 
■nd  tbe  defendant  therein  excepted.] 


Wood  et  al.  us.  Haikes. 

^|hi  proof  of  title  in  a  minor,  he  may  recover,  though  letters  of 
L'teiuilianship  be  not  prodaced,  and  the  suit  be  in  the  name  of  the 
^■"  — iMdian.  Code,  43263 ;  Amley  v».  Jbrdon,  61  Ga.,  488.  Title  on 
»  death  of  tlie  anceetor  vests  in  the  heir,  and  not  in  the  guardian, 

be  one.    If  none,  or  letters  not  produced,  and  guardian 

r,  eoart  tbooid  appoint. 
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Wood  et  al.  v$.  Haines. 

2.  Possession  by  the  heirs  under  the  ancestor,  of  lands,  in  the  pos- 
session of  which  he  died  in  1863,  in  the  war,  up  to  the  filing  of  the 
writ,  or  a  short  time  before,  is  such  title  as  will  entitle  the  heirs 
to  recover,  the  defendant  showing  none. 

3.  Tlie  record  does  not  show  to  whom  the  sheriflfs  deed  was  made, 
or  who  bought  the  land  under  the  justice  court/. /a. ;  therefore, 
no  error  appears  in  ruling  out  the  deed  and/,  fa. 

Judgment  reversed. 

December  4,  188).    (Head-notes  by  the  court) 

Jackson,  Chief  Justice. 

[W.  H.  Wood,  C.  M.  Wood,  Ella  E.  Wood,  and  Ella  E. 
Wood,  as  guardian  of  Emmett  B.  Wood,  brought  complaint 
for  land,  against  Haines  in  1881.  Plaintiffs'  abstract  of 
title  set  out  that  they  weie  the  only  heirs  of  W.  M.  Wood, 
deceased.  On  the  trial,  they  showed  that  the  decedent  was 
in  possession  at  the  time  of  his  death  in  1SG3 ;  that  plain- 
tiffs were  his  only  heirs ;  that  ihey  had  remained  in  pos- 
session from  the  date  of  his  death  until  ousted  by  defend- 
ant; and  that  there  had  been  no  division  of  the  estate. 
Defendant  introduced  no  evidence.  The  jury  found  for 
the  plaintiffs.  Defendant  moved  for  a  new  trial,  on  the 
grounds,  among  others,  that  the  verdict  was  contrary  to 
law  and  evidence ;  that  t!io  court  refused  to  grant  a  non- 
suit, and  charged  to  the  effect  that  possession  in  the  ances- 
tor, at  the  time  of  his  death,  and  possession  since  by  his 
family,  would  warrant  a  recovery,  in  the  absence  of  any 
proof  of  title  by  the  defendant ;  because  Mrs.  Ella  E.  Wood 
recovered  as  guardian  of  Emmett  Wood,  though  no  evi- 
dence of  the  guardianship  was  produced  to  the  jury  ;  and 
because  the  court  rejected  from  evidence  the  justice  court 
fi.fa,  under  which  the  land  was  sold,  and  the  sheriiTs  deed 
based  thereon.     (These  are  not  set  out  in  the  record.) 

The  motion  was  overruled,  and  defendant  excepted.] 
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I.  The  aiate  at  Ge-ii^la. 


Nichols  v».  Tub  State  of  Geobqia. 

1.  Tliis  coTOtw  not  Batiafied  with  the  verdict  in  this  case.  The  charge 

**  •■*»'t»e;  the  ■verdict  Tvaa  assault,  baeed  upon  improper  exposure 

^     **■  *^*XiHle  patient'a  person  by  her  dijctor,  under  false  andfrnudu- 

.  ®ta,ieinent3  of  the  necessity  therefor.    The  evidenco  should 

*^  l*«en  as  clear  and  satisfactory  as  would  have  been  necessary 

2     -^^.J^^**"V-ict  of  rape.     It  was  not  bo. 

,    ^il<a    the  court  should  give  the  law  of  the  caae  in  charge,  yet  lie 
.    .1*   '^  ''^  careful  not  to  press  an  untried  issue,  without  warning 
.     **^*^    defendant  or  notice  of  it  to  his  couosel,  giving  it  in  hia  lust 
^a.)  -^^^  to  the  jury. 

^  *^«^re  the  indictment  was  tor  rape,  and  that  issue  alone  was 
^■,  _  ■  it  was  hardly  fair  to  the  defendant  to  charge  and  press  upon 
-  f  i  *a.rT  law  to  the  effect  that  they  might  find  ii  verdict  of  gnilty 
^*^   Msault,  it  the  defendant  was  a  physician  and  wrongfully  ei- 


I,  ^^^  the  person  of  a  tenuue  patient. 


^^nent  reversed. 


t^ST 


*4. 


*-«hol8  was  indicted  for  rape,  alleged  to  have  been 


*tlitted  upon  one  Mary  Herndon.     The  dt;reiid.int  was 

'*^tor.     The  prosecutrix  testified  that  he  pretended  that 

^Hs  necessary  to  use  instruments  in  treating;  her,  and  so 

.     *^Gii  up  her  clothing  and  had  connection  with  her,  hold- 

^S  her  arms.     The  evidence  was  very  conilictiiig.     The 

'-^inan  claimed  to  have  been  assaulted  appears  to  have 

^sde  no  outcry  and  no  immediate  complaint,  thougli  (here 

^ere  others  in  the  house.     Afterwards  she  made  an  atfi- 

^rit  that  she  was  satisfied  that  she  was  wrong  in  her 

*ihai^s  against  defendant. 

The  jury  found  a  verdict  of  guilty  of  an  assault.  De- 
fendant moved  for  a  new  trial  on  the  following,  among 
Other  grounds : 

(1.)  Because  the  verdict  was  contrarj-  to  law  and  eri- 
daoce. 

(^)  Because  the  iasue  was  tried  solely  on  the  clmrg©  of 
.-fl^;  ooanael  bo  argued  the  case,  and  no  point  was  raised 
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King  fit.  DftYldson. 

as  to  whether  defendant  might  be  convicted  of  assa 
was  counsel  for  defendant  put  upon  notice  that  s 
issue  would  be  tried  until  the  charge  of  the  con 
given.  The  court  charged,  among  other  things, 
defendant  was  not  guilty  of  rape,  the  jury  might  a 
whether  he  was  guilty  of  an  assault ;  that  if  he  tc 
vantage  of  the  relationship  of  physician  and  patiei 
removed  the  garments  of  a  female  patient  under  tl 
and  fraudulent  pretence  that  he  could  not  otherwis 
of  the  case,  it  would  be  an  assault.  The  court  c 
further  in  regard  to  this  subject,  and  read  from  Gr 
on  Evidence  upon  the  same. 

The  motion  was  overruled,  and  defendant  excep 


King  vs.  Davidson. 

[Jackflou,  Chief  Justice,  did  not  preside  on  account  of  providential  c 

This  case  is  concluded  by  the  jadginent  when  it  was  here  be 
Ga,f  708),  and  the  matter  is  res  adjudicata.  After  the  remi 
been  returned  from  this  court  and  made  the  judgment  of  t 
below,  it  was  error  to  allow  exceptions  to  be  filed  In-  del 
They  came  too  late,  and  final  judgment  should  have  been 
for  the  plaintiff. 
Judgment  reversed. 

December  4, 1888. 

Blandfori),  Justice. 

[When  this  case  was  formerly  before  the  superior 
the  judgment  was  as  follows: 

"  The  above  stated  case  having  been  referred  to  a  referee, 
report  having  been  returned  to  the  court,  and  it  appearing  tl 
referee  misconstrued  the  order  of  reference  taken  by  consent 
further  appearing  that  counsel  will  (not?)  agree  upon  anoth< 
of  reference,  and  it  further  appearing  that  counsel  for  plaii 
jected  to  said  case  being  referred  back  to  the  referee  with  th 
enlarged  so  as  to  express  the  intention  of  this  court  in  the  • 
order  of  reference :  It  is  ordered  that  said  order  of  referenct 
aside,  and  also  that  said  case  be  placed  upon  the  docket  of  th: 
and  stand  for  trial  at  October  terra,  1882." 
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ordlnuy.  t«-  Cbrl>ttkii  c<  al. 


Tbis  judgment  was  reversed  (See  69  Ga.,  708).  The 
rezzxltter  states  that  the  court  below  "erred  in  vacating  the 
orcL^T  of  reference,  and  setting  aside  the  award,  and  not 
ordering  the  same  to  be  made  the  judgment  of  the  court." 

A^hen  the  judgment  of  the  Supreme  Court  was  made 
tli^  judgment  of  the  court  below,  the  defendant  filed  cer- 
*■*>■»*.  esceptions  to  tho  award.  Plaintiif  moved  to  strike 
^^^■■Ti,  and  to  make  the  award  the  judgment  of  the  court. 
Tfa-is  was  refused,  and  plaintiff  excepted.] 


Summers,  ordinary,  vs.  Cubistias  et  al. 

^^^stioii  897  of  the  Code  provides  that  the  overplus  arising  from  the 
sale  of  unretumed  property  for  taxea  shall  be  paid  to  the  ordi- 
xuuy  &a  It  part  of  tho  cduc.itional  fund,  subject  to  the  claira  of  th» 
%irue  owner  witltin  four  years.  In  the  present  case,  the  action  was 
'brought  by  the  purchasers  nt  the  sheriff's  sale,  but  it  did  not  ap- 
pear what  right  they  had  to  recover  auch  overplus,  whether  by 
agsignment  fram  the  true  owner  or  otherwise. 
^**-)  It  may  be  that  tho  persons  having  charge  of  the  diaburBement  n' 
the  educational  fund  might  maintain  an  action  against  the  ordina- 
ry for  a  misapplication  of  this  fund,  if  not  barred. 
Judgment  reversed. 


Blasdford,  Justice. 

[Christian,  for  the  use  of  various  parties,  brought  suit 
against  Summers,  the  former  ordinary,  and  Iiis  bondsmen, 
alleging  that  &ji.fa,  had  been  issued  by  the  tax  collector 
of  the  county  against  a  certain  lot  of  land,  said  to  belong 
to  one  Weldon,  for  taxes ;  that  it  had  been  sold  by  the 
sheriff,  and  after  paying  costs,  the  fund  arising  therefrom 
bad  been  paid  to  Summers,  as  ordinary,  on  account  of  the 
•cbool  fund ;  that  the  owner  of  t!ie  land  was  an  idiot  from 

■  .JuBlHrth,  and  the  sale  entirely  void;  that  plaintiff  bought 
.  4t  tha  sheriff's  sale,  and  subsequently  sold  the  land  to  the 

■  j  jj^rtJca  tor  whose  use  he  sued,  and  that  the  title  failed. 
0^U^  Q^nefliHe  claimed  that  the  consideration  had  entirely 
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-~ 

Rivers  «.  Hood. 
\^ 

failed,  and  that  he  should  recover  the  money  so  recer 
by  defendant. 

On  motion,  all  of  the  defendants  were  stricken 
Summers.   It  is  unnecessary  to  detail  the  evidence,  furti^ ' 
than  to  state  that  plaintiff  introduced  testimony  to 
that  ho  had  asked  defendant  in  1 876  to  hold  the  mon< 
and  the  latter  said  he  had  it  still  in  his  hands,  and  wou 
hold  it.    Defendant  testified  that  the  sale  was  in  1869;^ 
that  he  held  the  fund  raised  for  four  years,  and  ho  demand^ 
being  made  for  it,  and  there  being  no  school  board  at  that 
time,  he  paid  it  out  for  the  building  of  a  county  bridge. 
The  case  was  submitted  to  the  presiding  judge  without  a 
jury     He  rendered  judgment  for  the  plaintiff  for  $369.93 
principal,  with  interest.    Defendant  thereupon  excepted.] 


KivERS  m.  Hood. 


At  the  monthly  session  of  the  county  court ,  it  has  jurisdiction  of  issues 
on  distress  warrants,  where  the  amount  of  the  principal  does  not 
exceed  one  hundred  dollars,  and  at  its  quarterly  session  it  has 
jurisdiction  of  such  issues  on  distress  warrantSi  where  tlie  amoont 
is  in  excess  of  that  sum,  but  not  more  than  three  hundred  dollars, 
(except  where  the  warrant  is  issued  by  the  county  judge  himself). 
Therefore,  where  a  notary  public  and  ex-officio  justice  of  the  peace 
issued  a  distress  warrant  for  two  hundred  and  thirty-five  dollars, 
returnable  to  the  next  term  of  the  county  court,  it  was  properly 
returned,  together  with  the  counter-affidavit  thereto,  to  the  next 
quarterly  session  of  the  county  codrt.  Code,  ($283  (f),  295;  60 
(Va.,623 
Judgment  reversed. 

February  2,  1884. 

IIalLj  Justice. 

1 A  distress  warrant  for  $235.00  was  issued  by  a  notary 
public  and  ex-offioio  justice  of  the  peace,  and  made  return- 
able to  the  next  term  of  the  county  court.  It  was  levied 
by  a  constable,  and  on  defendant's  making  a  comiter- 
affidavit  and  giving  bond,  the  officer  returned  the  papers 
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to  the  next  qnarterly  term  of  the  county  court,  althoagh 
«  monthly  term  had  intervened.  The  case  was  carried  to 
the  superiorcourt  by  appeal.  A  motion  was  made  to  dis- 
■Q^iss  the  warrant,  because  it  was  returnable  to  the  monthly 
^^'Tn  of  the  county  court.  This  motion  was  sustained, 
*■*«!  plaintiff  excepted.] 


SuTTos  vs.  RoBissoN,  for  use. 

^  ^Vhere  a  former  sheriff  hoi)  in  his  hands  money  belonging  to  a 
plaintiff,  and  faileJ  to  pav  tt  over  upon  demand  made  therefor,  he 
'^W'a^  liable,  not  only  for  thu  principal,  interest  and  costa  which  be 
Iia«l  collected  on  the  plaintiff's j!. /a.,  but  also  for  the  coste  in  the 
XTxle  against  hi:a  instituted  by  the  plaintiff  to  recover  the  money. 

*-    .  TtjiB  case  having  been  brought  here  for  delay  only,  ten  per  cent 
damages  on  thu  principal  sum  ol  one  hundred  dollars  are  awatded 
<a^UD8t  the  plaintiff  in  error. 
J vadgment  affirmed  irith  damages. 

C -^bin^i  ruled  Sutton,  former  sheriff,  for  the  principal, 

^^^t/^srest  and  costs  collected  by  the  latter  on  a.Ji.Ju.    He 

^JS-Sitered  the  rule,  and  said  he  liad  the  money  in  court, 

"*»t  refused  to  pay  the  costs  of  the  rule.  The  court  held  him 

^^4ble  therefor,  and  made  the  rule  absolute.    Heesceoted.] 


Tire  CHRomcLE  aitd  OossTirtmosALrsT  vs.  Rowland 

An  tffidant  to  obtun  an  attachment  stated  as  follows :  The  afflaat 
"on  oath  says  that  he  is  attorney  at  law  in  thia  matter  for  the 
Chronicle  aaJ  GonsUtutiooaLst,  a  corporation  chartered  under  th3 
lam  of  said  state,  and  that  9.  0.  Giiea  is  indebted  to  said  Ghroni- 
de  and  Constltntionallst,  to  the  best  of  his  knowledge  and  belief, 
in  the  anin  of  one  hundred  and  seventy-five  dollars,  with  interest 
bom  April  12, 18S1,  and  that  the  said  S.  C.  Giles  is  not  a  resident 
d  aaid  state,  bat  resides  without  the  limits  thereof;" 
SM,  Hut  the  words  "to  the  best  of  his  knowledge  nnd  belief  "  only 
y"**^  theatatement  aa  to  the  indebtedness,  and  did  not  quality 
Hm  other  olattaes  oi  the  at&davit,  so  as  to  render  it  iaeufflcienL 
~..   -If^  nil flUBdtfhn from  tboaain  60  Oa.,  112,  and 29/(1.,  361. 


xBurpny  i'm.  i  ne  laiiumn  nceuuA  . 


Blandford,  Justice. 

[Under  the  affidavit  set  out  in  the  head-note,  sammons 
of  garnishment  was  issued  and  served,  and  a  bond  was 
given  to  dissolve  it.  After  judgment  against  the  defend- 
ant on  the  bond,  he  moved  to  set  it  aside  because  of  th« 
insufficiency  of  the  affidavit  on  which  the  attachment  was 
based.  The  motion  was  sustained,  and  the  plaintiff  ex* 
cepted.] 


Murphy  vs.  Tqe  Tallulah  Stsam  Fire  Engine  Compant 

No.  3. 

A  bill  in  equity  cannot  be  dismissed  on  demurrer  at  a  term  prior  to 

that  to  which  the  bill  is  made  returnable.    Code,  ^^4191,  4191. 
(a. )  Sciiiblc,  that  the  net  of  1863,  which  provides  for  the  determination 

of  i\  demurrer  in  vacation,  contemplates  a  vacation  sabseqoent 

the  return  term  of  the  bill. 
(b.)  This  case  differs  from  that  in  32  Oa.^  670,  672. 

Judgment  reversed. 

February  9, 1884. 

Jackson,  Chief  Justice. 

[A  bill  was  filed  in  Fulton  superior  courts  returnable  to 
the  fall  term,  18S3,  thereof.  At  the  spring  term,  1888,  on 
demurrer,  the  bill  was  dismissed,  and  complainant  ex- 
cepted.] 


Daniels  vs.  Edwards  &  Dukes  et  al. 

1.  Although  a  lease  of  certain  turpentine  lands  was  made  in  1877, 
and  was  for  three  years  only,  the  time  at  which  it  was  to  begin 
not  being  speciiically  stated,  but  enough  being  set  out  to  show  that 
the  parties  may  have  intended  it  to  begin  at  the  time  the  trees  in 
each  lot  were  boxed,  there  being  many  lots,  in  two  coanties,  if  the 
lessor  saw  the  boxing  being  done  in  the  year  1882,  and  not  onlj 
did  not  object,  but  urged  that  it  be  done,  equity  will  estop  hin 
from  setting  up  an  adverse  construction  of  the  instrament,  in  onk 
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to  ttun^  out  th«lefl8ew,  who,  under  Ma  arginfc.  expended  tbeir'abor 
■ad  caiutai  in  preparing  for  the  tuToentinn  bosiness. 
2.  If  d)i3  verenotBo,  thodefendantB  are  able  to  respond  in  damajieii 
'™<3er-  ajadgment  at  law,  and  those  damages  are  as  asceriainabte 
"  2^     cases  of  treapaaa  in  destroying  the  coltivation  of  laad  for 
'^'^pa,  or  other  similar  business — the  fuanfim  of  damages  turning 
*"*-  'tbe  amount  of  damage  dona  and  the  estimate  thereof,  in  the 
(>P>^ziX<MofwitQeasea  expert  in,  or  acquainted  with,  such  operations. 
*■  Z^^  *'«nedy  at  law  to  evict  a  tenant  holding  over  is  complete. 
4.  Tl^^  <;haiicellordecidesoponcontrovertedlacta,  oaapplicationafor 
~*i  '^sa^tion,  and  this  court  does  not  interfere. 
•'^<i«*nent  affirmed. 


J*°^acffl,  Chief  Justice. 

V-^*^  anction  was  prayed  to  restrain  defendants  from  tres- 
¥**^*-^g  on  certain  lands  used  for  the  manufacture  of  tur- 
J^^t-ine.    Defendants  claimed  the  right  to  use  the  lands 


^**^X'  a  lease,  which  they  insisted  had  not  expired.  They 
W.BO  Asserted  their  solvency.  The  injunction  was  refused, 
"^4  Complainant  excepted. 


The  fixoHAHOE  Bank  of  Macon  vs.  Elkas. 

"^t  was  broUi([)t  in  the  county  court  of  Bibb  county.  On  the  first 
day  of  the  term,  no  litigated  cases  were  heard,  but  judgments  were 
Rndered  wliereno  defences  were  set  up.  Ceunsel  for  plaintiff  in 
this  cose  stated  that  he.  desired  a  judgment  in  it.  Tho  court  in- 
quired if  the  case  was  defended,  to  wliicli  cau.-iBcl  responded  in  the 
negative,  and  the  court  permitted  him  to  make  out  hiH  case  by 
proof,  r.nd  rendered  judgment  for  the  plaintiff.  No  plea  had  been 
filed,  and  no  name  of  counsel  for  defence  had  been  marked  on  the 
docket.  Later  in  the  day,  two  attorneys  who  had  obtained  leaves 
of  absence  came  into  court,  and  announced  that  they  had  a  defence 
to  the  suit ;  that  they  had  conferred  with  counsel  tor  Uie  plaintifiT. 
and  that  the  anderstanding  had  with  him  was,  that  the  case  should 
not  bo  heard  until  they  had  been  advised.  The  judge  of  the  county 
court,  npin  this  statement,  ordered  that  the  judgment  be  opened, 
and  that  the  defendant  bo  allowed  to  plead : 
Bdd,  that  this  was  error.  No  agreement  of  counsel  is  binding,  unless 
lawiiting.  No  such  agreement  was  shown,  but  the  case  was  rein- 
up<Athem«n)  verbal  statementof  counsel  tor  one  side.    Nor 
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was  it  proper  to  pass  such  order  without  notioe  to  opposing  counsel, 
and  thereby  practically  pronounce  him  guilty  of  bad  condoct,  with- 
out a  hearing. 
(a,)  This  court  recognizes  the  distinction  between  a  motion  for  new 
trial  and  a  motion  to  set  aside  a  judgment ;  and  also  a  motion  to  ar- 
rest a  judgment  and  one  to  set  it  aside.  The  rule  is  also  recognized 
that  judgments  of  a  court  of  record  are  in  fieri,  at  least  until  en- 
tered of  record  or  on  the  minutes  of  the  court,  if  not  during  the 
entire  term.  But  if  this  were  a  motion  to  set  aside  a  judgment, 
notice  should  have  been  given  to  the  adverse  party.  Strictly 
speaking,  this  motion  was  neither  a  motion  for  a  new  trial,  nor 
one  to  set  aside  a  judgment,  nor  to  arrest  a  judgment.  It  partakes 
rather  of  tho  nature  of  the  first  than  of  the  others,  not  being  predi- 
cated on  what  appears  of  record.  It  was,  in  fact,  a  matter  of  prac. 
tice  in  tho  county  court.  Code,  ^88 ;  53  (?a.,  91, 62 ;  55  IcU,  274. 
Judgment  affirmed. 

October  16, 1883. 

Jackson,  Chief  Justice. 

[Oa  certiorari  to  the  superior  court,  the  action  of  the 
judge  of  the  county  court  in  opening  the  judgment  was 
set  aside,  and  to  this  exception  was  taken.] 


DeLoach  v8.  Trammell  et  aL 

Where  an  injunction  case  has  heen  regularly  entered  on  the  docket  of 
the  term  of  this  court  to  which  by  law  it  belongs,  and  on  the  call 
thereof  has  been  dismissed  for  want  of  prosecution,  it  will  not  be 
reinstated,  although  it  may  be  made  to  appear  to  the  court  tfiat 
counsel  had  agreed  for  it  to  be  returned  to  the  next  term, 
and  were  willing  for  the  case  to  be  reinstated,  and  although  the 
judge's  certificate  to  the  bill  of  exceptions  named  the  succeeding 
term  as  the  one  to  which  the  record  should  be  sent  up 
Motion  to  reinstate  denied. 

[DeLoach  filed  his  bill  against  Trammell  et  al.^  praying 
for  an  injunction.  It  was  refused  on  December  29, 1883, 
and  a  bill  of  exceptions  was  tendered  and  signed  the  same 
day.  The  writ  of  error  commanded  the  clerk  to  transmit 
the  record  to  the  next  February  term  of  the  Supreme 
Court.    It  and  the  bill  of  exceptions  were  transmitted  by 
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PIMsD,  raUtor.  n.  Ad*"!)*,  tudg". 


him  to  the  clerk  of  the  Supreme  Court,  and  filed  in  the 
office  of  the  latter  on  January  11, 1884,  and  entered  on  the 
docket  of  the  then  pending  term,  the  September  term, 
1883.  'When  the  heel  of  the  entire  docket  was  reached, 
*hi«  case  was  called  in  its  order,  and  dismissed  for  want  of 
prosecution.  Subsequently,  counsel  for  plaintiff  in  error 
moved  to  reinstate  the  case,  alleging  that  counsel  for  both 
P****ea  liad  agreed  that  the  case  should  bo  made  returna- 
^^  to  the  February  t«rra,  1884,  and  ehouU  not  be  ad- 
Taiice<i  or  disposed  of  before  that  time,  and  that  the  writ 
«  error  was  drawn  returnable  thereto.  Counsel  for  de- 
lenaaut  in  error  admitted  these  facts,  and  joined  in  the 
^'^est  that  the  case  be  reinstated.  The  court  refused  to 
'^"^  state  it.] 


Platkh,  relator,  vs.  Adams,  judge. 

''  "^hen  a  mandamu$  niti  has  been  iBBned  to  a  judge  of  the  superior 
Court,  requiring  him  to  show  cause  why  he  should  not  :>igii  n  bill  of 
exceptioiiB,  Had  in  nnswer  thereto  ho  states  that  he  haa  no  evi- 
dence of  the  truth  of  the  Btatcment  of  facts  contained  in  the  bill  of 
eiceptions,  and  no  proceeding's  haTe  taken  plara  before  him  by 
ftViiM  lie  could  verify  them,  the  rule  will  be  discharged. 
2.  Such  an  answer  cannot  bo  traverseil.  Code,  44258. 
Bule  discharged. 

Jackson.  Chief  Justice. 

[The  bill  of  exceptions  tendered  to  the  judge  recited 
transactirms  and  litigation,  covering  a  number  of  years, 
much  of  which  was  prior  to  the  term  of  the  judge  tlicn 
presiding,  though  the  tinal  order  excepted  to  was  made 
hx  him.  On  the  return  of  the  answer  of  the  judge,  the 
dator  moved  to  be  allowed  to  traverse  it,  but  this  was 

a.] 
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Walker  t«.  The  State  of  Georgia.— Betl  vf.  The  State  of  Oeoigla. 

Walker  v8.  The  State  qf  Geobgia. 

1.  The  evidence  in  this  case  not  only  aathorizes  but  requires  the  ver- 
dict. 

2.  The  principles  of  law  were  correctly  given  and  fally  and  impar- 
tially applied  to  the  facts  and  circumstances  in  evidence.  Every 
right  of  the  defendant  was  carefully  guarded,  and  the  verdict  was 
not  contrary  to  the  evidence. 

8.  The  indictment  being  for  assault  with  intent  to  murder,  and  the 
judge  having  fully  instructed  the  jury  under  what  circumstances 
they  might  find  the  defendant  guilty  of  the  crime  charged,  or  of 
shooting  at  another,  or  of  assault  and  battery,  or  of  assault  sim*^ 
ply,  tliere  was  no  error  in  instructing  the  jury  as  to  the  form  of 
their  verdict,  in  case  they  should  conclude  that  the  defendant  was 
guilty  of  assault  and  battery. 

4.  There  was  sufficient  evidence  to  justify  the  conclusion  tliat  the 
pistol  used  in  this  case  was  loaded  with  powder  and  ball. 

6.  The  credulity  of  witnesses  is  a  question  for  the  jury. 

6.  If  evidence  bo  admitted  without  objection,  it  forms  no  valid 
ground  for  new  trial. 
Judgment  affirmed. 
September  25, 1888. 

Hall,  Justice. 

[Defendant  was  convicted  of  assault  with  intent  to  mur- 
der. He  moved  for  a  new  trial,  which  was  refused,  and 
he  excepted.] 


Beal  vs.  The  State  op  Georgia. 

1.  There  is  ample  evidence  to  convict  the  defendant  of  burglary,  if 
the  boy  twelve  years  old  (a  witness)  was  not  an  accomplice.  If 
coerced  l)y  fear  of  life  or  limb,  ho  could  not  be  an  accomplice,  be- 
cause ho  could  not  commit  a  crime  when  so  coerced.    Code,  {4303 

2.  The  court  submitted  the  issue  on  that  question  as  fairly  for  the 
defendant  as  could  be  asked  by  him,  and  tlie  jurj'  found  that  he 
was  so  coerced,  under  evidence  enough  to  sustain  the  finding,  the 
tender  years  of  the  boy  being  considered.  Code,  ($4294.  4295 ;  32 
Oa.,  496. 

Judgment  affirmed. 

October  2, 1883.    (Hcad-notei  by  the  court) 

Jackson,  Chief  Justice. 
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■■  rud— Snuuh,  QrllBo  *  Sanb  AMmm  R.  B.  n.  Shall :  ato. 


Neel,  receiver,  v».  Field, 


Inhere 


B  ixxa,tter«  in  contTovenj  between  two  partiee  were  enbinitted  to 

«bitr(xt,ion,  and  the  party  in  wboee  favor  tho  award  was  made 

r~p*^^»J  monef  and  notes  of  other  persons  from  theoppoaite  party, 

.  ™^^  settlement  thereof,  knowing,  at  the  time,  that  there  waa  a 

T^^*fe«  in  tho  calcalation  by  wliicli  tho  full  amount  of  iutereBt 

°^  _*>iin  had  not  been  allowed,  lie  could  not  retain  the  amount 

.     ^'^~ed  Duder  the  arbitration,  and  alaOBue  for  the  balance  claimed 

^^   <Jqu  by  reason  of  the  mistake.     If  he  received  the  money 

.      *kotes  in  full  settlement  under  the  award,  after  notice  of  th« 

J    ^  ^^B,  he  mnst  abide  the  aettlement. 

lEXnent  reveraed. 

^^^^»ORD,  Justice. 


^     Satannau,    OaiFFiN  &  North  Aladaxa  Kailboad 
va.  Shell. 

•*4rty  applying  (or  a  writ  of  eerliorari  from  a  justice's  court  ia  re 
*l>Ured  to  produce  a  certificate  from  the  justice  that  all  costs  which 
^re  been  assessed  on  the  trial  below  liave  been  paid.  This  re- 
^uiremeot  ia  not  met  by  producing  a  bill  containing  certain  items 
of  coat  and  a  receipt  showing  that  arich  itemised  bill  has  been  paid, 
bnt  not  ahowing  that  all  the  costa  have  been  paid.  Code,  iiOSi ; 
TO  Ga.,  -IB. 
Judgment  affirmed* 


Blasdtobd,  Jastice. 


Hddboh  vt.  The  State  of  Georgia. 

••■idence  shows  the  plaintiff  in  error  to  be  guilty  aa  he  was 
"-•mant:  indeed,  the  testimony  is  so  strong  and 
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Stanley  r;*.  The  Richmoid  <&  Danvilie  Extension  Comnaoy;  etc. 

r 

Stanley  vs.  The  Richmond  &  Danville  Extension 

Company. 

suit  by  a  widow  against  a  railroad  for  the  homicide  of  her  hus- 
band, the  evidence  for  the  plaintiff  was  as  follow^s :  The  deceased 
was  employed  by  defendant  to  work  on  a  railroad;  while  so  em- 
ployed, one  A.,  as  "boss,"  directed  him,  together  with  other 
hands,  to  push  certain  cars  loaded  with  iron,  and  directed  them  to 
stand  on  the  side  and  shove  them ;  the  deceased  voluntarily  placed 
himself  between  two  flat  cars,  and  while  they  were  bcinj^  puslied 
and  in  motion,  he  fell ;  the  car  ran  over  his  foot  or  le;?,  and  from 
the  injury  so  received  he  died.  It  did  not  appear  when  tho  de- 
ceased placed  himself  between  the  cars,  that  the  "boss"  knew 
he  had  done  so,  or  what  relation  this  **  boss  "  sustained  to  the  de- 
ceased and  his  associates : 
leld,  that  the  evidence  failed  to  make  out  any  case  against  the  rail- 
road, arid  a  non-suit  was  properly  awarded. 
Judgment  affirmed. 

February  2.  1S84. 
^LANDFORD,   Justice. 


Leman  v8.  Saunders  et  al, 

,  This  case  is  controlled  by  that  of  Kleckley  ta.  Leyden,  03  Giu, 

215. 
,  There  was  no  abuse  of  discretion  in  refusing  to  grant  a  new  trial 

on  the  ground  that  the  verdict  was  contrary  to  law  and  evidence. 
Judgment  affirmed. 

October  16,  1883. 

Jlandford,  Justice. 


Edwards  &  Dukes  vs,  Harrell. 

very  material  question  in  this  case  is  covered  by  the  opinion  in  the 
csLi^e  of  Daniel  vs.  Edwards  cfc  Dukes  et  aL,  decided  today. 
Judgment  affirmed. 

September  18,  1883 

\ll,  Justice. 


SEPTEMBER  TERM,  18S». 


T  M.  Ennii  r<  al.—Hiirrh.  exMulor.  M.  Bailer. 


MoeELEY  VS.  EvAKS  et  al. 

\^^~ben  it  was  sought  to  eetabliah  a  copy  in  lieu  of  a  lost  will,  and 
"^^s^o  (rf  the  thr«e  persons  appearing  as  subscribiDg  witnesBca  were 
a  the  absence  of  any  attack  on  their  credibility,  evidence 
Uthey  were  men  of  good  standing  and  entitled  to  credit,  was  in- 
k.^:]miBBibIe. 

le  person  whose  name  appeared  as  the  third  subscribing  witness 
^*^^-ot  having  been  sworn  as  a  witness,  evidence  that  lie  was  a 
^K^Euui  of  bad  character,  was  unworthy  of  belief,  and  had  made  cer- 
'^-vln  statements  in  relation  to  the  matter,  was  inadmissible. 
^^Thera  a  paper  porporUng  to  be  a  copy  of  a  lost  original  will  was 
^Aooght  to  bo  established  and  probated,  the  only  evidence  of  the 
'Vsisking  of  tlie  will  being  the  testimony  of  two  of  the  persons 
'^thosu  names  appeared  as  subscribing  witnesses,  the  third  person 
"^hosehame  so  appeared  being  incourt,  bnt  not  sworn,  and  there 
~1)«n  j  no  evidence  to  show  the  existence  ot  the  will  after  the  death 
of  the  testator,  or  that  the  will,  if  any  existed,  was  lost  or  de- 
stroyed, a  verdict  against  the  paper  so  propounded  was  pnq»er. 
70  Go ,  333. 
Judgment  affirmed. 
Odobnis,  issa. 


^^LASDFORD,  Justlce. 


Harris,  executor,  vs.  Butler. 

!■  On  a  careful  examination  of  this  bill  of  exceptions  and  the  entire 
record,  we  are  unable  lo  And  anywhere  on  or  in  either,  both  being 
attached  to  each  other,  any  certificate  by  the  clerk  of  the  superior 
rourt  that  what  is  styled  the  bill  ot  exceptions  is  tlu  true  original 
Ull  of  exceptions,  or  any  certificate  at  all  about  any  paper  in  the 
entire  package  as  the  bill  of  exceptions.  We  have  no  jurisdiction 
therefin«,  ot  the  case,  and  It  must  be  dismissed,  there  being  here 
no  legal  writ  of  error. 

t  On  an  examination  of  the  record,  it  appears  that  the  evidence  re- 
qnlnd  the  verdict,  and  we  are,  therefore,  less  reluctant  to  d 
tlwcaae. 

Writ  of  error  dismissed. 
OWalill  n.  MM.    (Htid-DotMbrlbeoouit.) 
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Navel  etal.v9  Orionls  et  at  — Patier^on  et  al..  mad  Rom'm.  w.  Hendrix  el  <U. 

Navel  et  al.  vs.  Grannis  et  al. 

Daring  the  term  when  a  case  was  tried,  a  motion  for  new  trial  was 
made  and  a  brief  of  evidence  was  filed,  but  owing  to  a  disagreement 
of  counsel,  the  brief  was  not  then  approved.  When  the  motion 
was  called  at  that  term,  counsel  for  plaintiff  not  being  present,  it 
was  continued  by  the  court  to  the  next  term.  When  it  was  then 
called,  a  motion  was  made  by  defendant  to  dismiss  it,  because  the 
brief  of  evidence  had  neither  been  agreed  upon  nor  approved  at 
the  term  when  the  motion  was  made.  The  motion  to  dismiss  was 
overruled,  and  the  brief  perfected : 

Held,  that  it  was  proper  to  overrule  the  motion  to  dismiss.  It  was 
in  the  discretion  of  the  court  to  continue  the  motion  for  new  trial, 
and  at  any  time  thereafter,  before  the  hearing,  it  could  be  amended 
by  perfecting  the  brief.  49  Ga.,  179;  54  ItL,  256;  44  id.,  266;  56 
Id.,  468. 

(a.)  The  cases  in  5  (?a.,  399 ;  8  Id.,  112 ;  9  Id.,  504,  arose  under  the  rule 
as  it  existed  prior  to  the  adoption  of  the  Code.  In  t^ie  cases  in  50 
Ga.,  695;  52  Id,,  354,  no  brief  at  all  was  filed  which  was  agreed 
upon  or  approved  at  the  trial  term,  or  any  subsequent  term  of  the 
court.  The  cases  in  66  Ga.,  277,  and  68  Chi.,  A15,  rested  upon  the 
agument  of  counsel,  and  it  was  held'  that  time  was  of  the  essence 
of  the  contract. 
Judgment  afiirmed. 

October  23, 1883. 

Hall,  Justice. 


Patterson  et  al.^  Road  Commissioners,  vs.  Hendrix  et  al. 

1.  Where  a  case  was  argued  during  the  term  of  court,  and  a  consent 
order  was  taken,  allowing  the  presiding  judge  to  decide  the  same 
in  chambers  witliiu  thirty  days  froui  the  date  of  *Ke  order,  time 
was  of  the  essence  of  the  consent,  and  a  judgment  rendered  in 
chambers  after  the  time  allowed  had  expired  was  coram  nonjudice 
and  void,  and  on  exception  will  be  reversed.  Code,  ^249 ;  60  Ga., 
123 ;  55  Id.,  258 ;  59  Id.,  628. 

2.  Two  distinct  persons  having  no  privity  of  any  sort  between  them, 
exceptthat  both  had  failed  to  obey  a  summons  to  do  road  duty, 
and  had  been  tried  therefor  by  the  irommissioners'  court,  cannot 
unite  in  one  certiorari  to  the  judgments  against  them. 

Judgment  reversed. 

December  2h  1883 

Jacksoij,  Chief  Justice. 


SEFTEUBER  TERM,  1888. 


'  -na.  The  Bute  of  Osortia  ~Hiuur  1  V).  Tne  MsTor,  elc,  ol  SuTsiuub  i  ato. 

Lamar  vs.  The  State  of  Georgia. 

'--     -*-~li.^»re  WAS  no  rating,  charge  or  decision  in  this  case  excep^oh  to 
^^fa-ich  was  not  properly  abandoned  in  this  court. 
"     '-^'"  W«  verdict  may  not  have  been  required,  but  was  Bustained  by  the 
^  "viJence. 

'-■-'*».  is  court  cannot  consider  any  errors  not  plainly  specified  in  the 
billot  exceptions.     Code,  ^4261. 
■J«i<3pnent  afGrmed. 


l-X,  Justice. 


Hazzard  v9.  The  Mayor,  etc.,  of  SAVAinrAH. 

^^xewaanoabnseof  discretion  ingrantinganew  trial  on  the  gronnd 
'Uiat  the  verdict  vaa  not  supported  by  the  evidence,  the  case  being 
^tiite  a  weak  one  on  the  evidence. 
Jadgment  afBrmed. 

JlDTUUT  0.  ISM. 

J  A.CKBON,  Chief  Justice. 


QUNTEB  va.   MOOKEY 

*  vmnan  and  another  entered  into  a  written  i^reement  on  Jaly  IS, 
1SS2,  whereby  the  other  party  was  to  take  the  son  of  the  woman, 
feed  and  clothe  him,  and  give  him  scoromon  school  education,  and 
siiorae,  bridle  and  saddle  when  he  became  twenty-one  years  ot 
age;  the  son  became  of  age  in  December,  1374,  and  brought  suit 
in  1330,  alleging  a  breach  of  the  covenant,  in  that  the  person  so 
agreeing  hod  failed  to  give  him  a  common  school  education: 

BM,  that  the  plaintiff  could  not  maintain  an  action  of  covenant  on 
the  agreement  set  ont,  lie  not  being  a  party  or  privy  to  the  same, 
but  a  mere  stranger,  and  the  case  was  properly  dismissed  on  de- 
murrer.   1  Chitty  PI.,  20,  3  and  eit. 

(a.)  Section  2747  of  the  Code  doos  not  aulitat«  against  this  view. 
Judgment  affirmed. 

Sa;lember  II,  lUl. 
t  &.ANDFORD,  Justice. 
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CioH  vi.  Lord.— The  Sayaiinah,  Oriffln  and  North  Alabama  liattroad  cw.  Holfombti 

Goss  VS.LOBD. 

Where  A  certiorari  was  taken  from  the  jadgment  of  a  justice,  assign- 
hig  errors  of  judgment  as  to  facts,  without  appealing  to  a  jury  in 
a  justice's  court,  it  was  properly  dismissed,  on  moti  ^n.  69  Ga.,  841 ; 
70  Ga.,  723;  Sav,,  Oriffin  d:  N.  A.  ^.  E.  ««.  Bolcambc,  pott. 
Judgment  affirmed. 

November  C,  18S8. 

Hall,  Justice. 


The  Savannah,  Griffin  and  North  ALABAMAllAiLROADt^f. 

HOLCOMBE. 

Where  the  issue  in  a  justice's  court  is  one  of  fact,  appeal,  not  eeriio' 
rari,  is  the  remedy.    69  (7a.,  841 ;  O099  v$.  Lord,  mpra. 
Judgment  affirmed. 

November  C,  18S8. 

Jackson,  Chief  Justice. 


Dyson  vs.  The  State  of  Georgia. 

1.  The  evidence  fully  sustains  the  verdict. 

2.  Jurors  cannot  impeach  their  finding  by  showing  that  the  verdict 
was  not  fully,  freely  and  unconditionally  agreed  to  by  them,  and 
that  it  was  made  under  a  misapprehension  as  to  the  effect  of  a 
recommendation  to  mercy. 

3.  The  newly  discovered  evidence  in  this  case  is  cumulative  and  im- 
peaching in  its  character,  and  might  have  beei^  procured  at  the 
trial  by  the  use  of  proper  diligence. 

4.  A  ground  of  a  motion  for  new  trial  to  the  effect  that  the  defendant 
was  unintentionally  prevented  by  accident  from  stating  to  the  jury 
all  that  he  desired  or  intended  to  state,  is  not  sufficient,  where  it 
does  not  appear  who  prevented  him  from  making  such  statement. 
In  ^rder  to  require  a  new  trial,  it  should  appear  that  this  right  was 
denied  by  the  court. 

Judgment  affirmed. 

October  2. 1888. 

Blandford,  Justice. 


SEPTEMBER  TERM,  18S3. 


...?^°   —-    CawttHmiil— DleAWnlIm  DuleU;  iMle  A  Welti  ».  MttrmelitetD. 


SiTTOK  Vt.   CtJBETON   «t  al. 

**•  question  of  orerflovlog  lands  by  a  millilam  having  been  Bnb- 

™*t.t^fO  to  arbitntion,  an  award  that  the  owner  of  the  dam  pay  to 

'i^  o-vniar  of  tb«  land  a  speciSed  earn  annually  "tor  each  year  he 

^*^t*^  his  iiilll*dua  op  to  a  certain  point  indicated  by  the  arbitra- 


Onacertabietomp,"  included  the  right  of  the  dam  owner  to 


'»•>  -tTT 


the  water  to  the  height  indicated  by  the  arbitrators. 
^  sole  qoestlon  being  whether  the  water  had  been  raised  to  a 


^^cr  height  than  the  award  allowed,  it  should  have  been  left  to 
J  wry. 


'^"^**X)FOit»,  Justice. 
*-■*  &  Wella  va.  Dahikls;  Dale  &  Wells  va.  Mab- 

UELBTEIK. 

^^^  cases  are  controlled  by  the  niliag  in  Thampion  v».  Spraigve, 
^**vUt  *  Co.,  m  Ga.,  409. 
•*  ^^igment  afflnned, 

*»iiairT  »,  ISW. 

*  4CKS0S,  Chief  Justice. 


Tbe  SAVAEtSiiH,  Flqbida  asd  Westebit    Rauwav  v». 
Stewart. 

^Fbere  soit  was  broogfat  against  a  railroad  for  damages  for  killing  an 
ox,  and  the  only  question  waa,  whether  the  Hi^iints  of  the  road,  at 
the  time  of  th«  casualty,  were  in  the  exenji^i;  uf  all  ordinary  and 
jeasonable  care  and  diligence,  that  isHue  was  for  the  jury ;  and 
it  having  been  fairly  submitted,  and  there  being  convicting  ac- 
ooonts  of  thf>  transaction,  and  the  court  Iwlow  being  satisfied  with 
the  finding,  ther?  wa§  no  abuse  of  discretion  in  refusing  a.  new 
tHil.  ei  Ga.,  II;  66  Id.,  714;  K  id.,  640;  60  Id.,  19,2;  Code, 
M033. 
Judgment  affirmed. 


ijil 
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West  t».  The  AtUnU  and  Weit  Point  Bttlroad.— Bryani  M.  lUbir; 

West  vs.  The  Atlaitta  and  West  Point  Raiuu 

The  first  grant  of  a  new  trial,  on  the  ground  that  the  verdict  ^ 
trary  to  the  charge  of  the  court,  wiil  not  be  disturbed,  ui 
verdict  was  demanded  by  the  evidence,  and  the  court  belo^ 
the  legal  discretion  given  him  by  law,  in  making  sucl 
such  was  not  the  case  here*  56  Oa.,  398;  6  Id..  31,  222; 
120, 151,  594. 
Judgment  affirmed. 

Kofsmber  9,  1888. 

Blandford,  Jastice. 


1 1^  Brtans  v8.  Mabrt. 


A  notice  that  "I  have  applied  for  and  had  issued  the  writ  of  d 
■'j  returned  to  tiie  next  term,"  etCe,  is  not  a  sufficient  con 

with  the  requirement  of  section  4059  of  the  Code  that  noti 

be  givea  of  the  sanction  of  the  writ  of  certiorari.  65  Ga., . 
(a.)  In  07  Oa.,  515,  the  case  was  different.    There  the  notice 

that  the  court  had  taken  action  upon  the  petition  and  had 

the  writ. 

Judgment  af&rmed. 

November  6, 1883. 


Blandford,  Justice. 


Minor  et  al.  va.  DeVauqhn. 

[Hall.  Jtutice.  beiug  diBquallfied,  did  not  preside  in  this  case.] 

A  court  of  equity  has  power  to  restrain  one  from  increasing  th< 
of  his  mill-dam,  if  such  increase  of  height  would  be  produ 
loss  of  health  in  the  family  of  another  residing  in  the  nc 
hood  ot  the  mill ;  nor  does  it  matter  whether  the  mill  i 
town  or  the  countrjr.  18  (?a.,  528. 
Judgment  affirmed. 

October  2, 1888. 

Blandford,  Justice. 


f, 


SEPTEMBER  TERM,  1883. 

laoa  n    Uuiler  :  Keal  n.  Hendenon. 

IsoH  v».  Mahlkt. 

''■e  question  preBented  bv  this  record  being  whether, under  facts  on 
which,  testiniony  was  had  oa  a  trial  before  the  corporation  court 
<*f  Uae  citfof  Griffin  (from  whose  judgment  Aeerliorariyeaa  takes), 
*  cer-taia  eacroacliment  on  a.  sidewalk  was  a  nuisance,  the  judg- 
™6nt  of  the  court  below  will  not  be  reversed  because  he  remanded 
tha  c&se  for  a.  new  trial,  instead  of  rendering  a  final  judgment 
ther^i^_ 

''  ^^  i*«  Dotdecided  whether anyencroachmentonasidewalk,  which 
?*'"''c»-wa  it,  80  as  to  give  ingreap  and  egress  to  a  basement  or  cellar, 
"  fcf  tt  a.  nuisance  which  the  corporation  muat  abate,  on  com- 
•*'*''**.t  by  any  private  person ;  or  whetjicr  it  is  in  the  discretion  of 

^  <=%t;  authorities,  on  the  facts  in  each  case,  in  respect  to  thi^ 
°~*'*"«-1b  lor  aecuring  the  public  snfety,  and  the  nature  and  estent 
.  ^Irx«  interruption  to  the  public  convenience,  or  of  the  hurt  oi 
^***^^»ge  to  the  party  or  parties  aggrieved.    The  record  does  not 

**'"^^  this  question  squarely,  and  it  is  not  passed  upon  it ;  but,  n» 
.-  ^*"«9ent  advised,  this  court  inclines  totheopinion  that  the  (juea- 
*-^      of  abatement  must  turn  on  the  fact  whether  the  encroach- 


n:k» 


*%  t  is  a  nuisance. 


-^ment  affirmed. 


^SON,  Chief  Justice. 


Neal  v8.  Henderson, 

^^re  a  person  seeks  to  enjoin  a  judgment  at  law,  the  bill  should  set 
■*rtii  clearly  and  distiactly  the  grounds  upon  which  the  coraplain- 
^i\t'a  equity  rests;  and  it  it  shows  upon  its  face  that  the  judgment 
^t  law  was  rendered  by  reason  of  his  own  negligeucc  in  not  iiiak- 
Ukgthe  necessary  defence,  a  court  of  equity  will  not  grant  rolief 
^injunction.     Code,  43129;  71  Ga.,  023. 
**•)  Where,  after  the  foreclosure  of  a  mortgage,  the  defendant  filed 
an  affidavit  of  illegality  to  (he  execution  tliercon,  upon  the  groliml 
.that  it  had  been  paid,  and  the  issue  formed  by  such  affidavit  n'a:4 
imind  upon  by  a  jury,  who  found  in  favor  of  the  plaintiff  in  j!./it.. 
Upon  a  bill  tlien  filed  to  enjoin  the  execution,  an  injunction  shouUI 
l|ny  been  refused.* 
^^i^i^Bnt  rdversed. 
~ "     '       2.  IIM. 


BuiDFOKD,  Justice. 
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Dtiroy  vs.  1  ho  NVesleyan  Fenifile  College ;  DeOraftenrald  m.  Tfte  tittite  of  Gi 

Darby  vs.  Ths  Wksletan  Femalb  Collsok. 

1.  After  a  bill  of  exceptions  had  been  lodged  with  the  clerk  of 
superior  court,  and  by  him  marked  "filed  in  office,"  it  was  witK.-^ 
drawn  by  one  of  the  counsel  for  plaintiff  in  error,  the  outer 
was  taken  off  and  a  new  one  put  in  its  place,  an  acknowledgmei 
of  8er\ice  was  made  by  counsel  for  defendant  in  error,  and  the 
per  was  re-filed.  The  clerk  sent  up  both  the  original  outer 
and  the  bill  of  exceptions  as  re-filed.  On  a  rule  to  show  cat 
why  counsel  and  the  clerk  should  not  be  attached  for  contempr  ^ 
the  answers  showed  that  there  was  entire  good  faith ,  that  the  alte^  "• 
ation  was  the  result  of  a  misunderstanding  on  the  part  of  couns^^ 
and  the  clerk,  the  former  not  intending  to  have  the  paper  marke^*^ 
filed  when  first  handed  to  the  latter,  and  that  counsel  for  defcni 
ant  in  error  were  notified  of  what  was  done : 

Held,  that  the  rule  will  be  discharged. 

2.  A  clerk,  having  once  received  and  filed  a  bill  of  exceptions,  hasnc 
authority  to  alter  it  or  allow  it  be  altered  bv  counsel  for  either  oi 
both  parties.  The  bill  of  exceptions  having  been  filed  and 
acknowledgment  of  service  having  been  obtained  thereon  after—' 
wards,  it  must  be  dismissed ;  and  the  taking  off  of  the  onter  sheets 
and  re-filing,  being  illegal,  will  not  save  the  case  from  a  diBiiUBsal. 

\  [  Writ  of  error  dismissed. 

October  28, 1888. 

Jackson,  Chief  Justice. 


DeGraffenreid  vs.  The  StatS  of  G^oReiA. 

1 .  The  conviction  of  the  defendant  in  the  mayor's. court,  under  a  mu- 
nicipal ordinance,  for  disturbingf  the  peace,  will  not  protect  the 
accused  from  a  subsequent  prosecution  by  the  state  for  assault 
and  battery,  though  the  same  transaction  be  involved  in  both  cases. 
59  Ga,,  168. 

2  The  charge  was  not  erroneous ;  it  neither  expressed  nor  intimated 
an  opinion  on  the  facts,  but  stated  hypothetically  that  if  certain 
facts  w^ere  proved,  they  would  constitute  assault  and  battery. 

3.  The  verdict  was  right. 
Judgment  affirmed. 

September  18,  1888. 

Jackson,  Chief  Justice. 


SEPTEMBER  TERM,  1883. 


^ To^oir  M.  Colaouia  ;  Fuller  n.  Tile  StUe  of  QeorgU. 

TOOMBB  va.  OOLEMAN. 

''oxu  a  petiUon  for  eerttorari  it  appeared  that  the  plaintiff  had  done 
Bome  work  for  the  deleadant  In  building  a  bouBs,  for  the  consid- 
eration of  deteadanfa  letting  him  have  a  cow ;  that  defendant  said 
plaintiff  had  not  complied  with  his  contract  of  building,  and  theru- 
fore  refused  compliance  on  his  part  by  letting  plaintiff  have  tlio 
co-W.  The  cow  was  killed  by  a  railroad.  Defendant  put  iii  a  claim 
for  damagea,  and  received  116.00.  The  plaintiff  stood  by,  eaid 
nothing  and  acquieaced  in  tlie  payment  Subsequently,  at  the 
suggestion  of  a  third  person,  he  brooght  soit  against  the  defend- 
<kat  for  the  monar  so  received : 

'B'<e2d,  that  from  this  evidence  it  would  seem  that  the  title  to  the  cow 
bad  not  passed  to  the  plaintiff^  andif  so,  ho  could  not  recover  the 
x^uiney  received  for  her  from  the  railroad.  Ue  might  have  sued  for 
"tlie  value  or  contract  price  of  the  building,  if  he  fulfilled  his  con- 
'fta-act,  or  for  the  cow  or  ber  value,  if  ehe  was  the  consideration. 

Ca-  >  It  the  title  was  in  plaintiff,  he  might  waive  the  conversion  and 
Bue  for  money  hod  and  received  for  bis  use,  If  the  property  had 
"been  turned  into  money.  Tlie  judge  oE  the  superior  court  should 
laare  granted  the  writ  ol  eertiorari,  that  ho  might  hear  the  case  with 
^he  answer  of  the  magistrate  before  him. 
Judgment  reversed. 


Jacksoh,  Chief  Justice. 


rnxxB  va.  The  State  of  Geoboia. 

1.  Under  an  indictment  (or  using  opprobrious  words  (Code,  $4372), 
it  is  Incumbent  on  the  state  to  allege  and  prove  thai  such  words 
were  used  without  provocation.  Proof  of  the  use  of  opprobrious 
wozda  alone  la  not  sufflcient,  without  showing  the  circumstancea 
or  In  any  way  proving  want  of  provocation. 

(•>)  Thifl  differs  from  selling  liquor  without  a  license.  There  tbs 
UBUueisheldby  thedefendantandispeculiarly  within  hisknowl- 
•dga,  and  be  cannot  be  required  to  criminate  himself ;  but  under 
ttwpreMntchar^,  both  parties  have  equal  opportuiiitius  to  prove 
tbo  tnuaoGtion  as  it  occurred, 
t  reversed. 

■  muss. 
,  Oblef  Justice. 
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Qrubb  vn  The  State  of  cftiorgta.;  Pryor  tn.  Oo.dsmith  Brothers,  ageutt ;  etc. 

Grubb  v8.  The  State  of  Georgia. 

The  evidence  in  this  case  showed  the  canying  of  a  pistol  conceal 
to  a  place  of  ainusementi  the  resistance  of  an  officer  who  was  pi 
ceeding  to  arrest  a  woman  who  was  falsely  clafmed  to  be  his 
by  the  defendant,  and  a  shooting  at  the  officer  in  pursuance 
this  resistance .  and  a  verdict  of  assault  with  intent  to 
was  right.    1  Bish.  Cr.  L.,  367  and  cit. ;  29  Oa.,  470. 
Judgment  affirmed. 
November  20.  18S3. 

Jackson,  Chief  Justice. 


Pryor  v8.  Goldsmith  Brothers,  agents. 

The  record  in  this  case  discloses  no  error  of  law  by  the  court,  and  the 
finding  of  the  jury  was  demanded  by  the  evidence.    There  was  no 
error  in  refusing  a  new  trial. 
Judgment  affirmed. 
September  25,  J  888. 

Blandford,  Justice 


Hamilton  vs.  Price. 

1.  There  was  no  abuse  of  discretion  in  granting  a  new  trial  in  this 
case  which  will  require  a  reversal.    Code,  §3717. 

2.  If  -one  obtained  the  money  of  another  and  made  a  fortunate  and 
profitable  investment,  and  in  consideration  thereof  promised  to 
procure  her  a  place,  and  In  pursuance  of.  this  understanding,  in- 
duced her  to  move  and  take  possession  of  certain  land,  and  she 
abandoned  her  former  home  in  consequence  of  this  agreement, 
made  permanent  and  valuable  improvements  on  the  land,  and 
parted  with  her  money  for  that  purpose,  such  a  contract  and  part 
performance  will  give  a  right  to  relief  in  equity,  by  a  decree  for 
specific  performance. 

3.  Where  the  judge  of  the  superior  court  has  granted  a  new  trial,  it 
will  not  bo  presumed  that  errors  in  charge  made  on  the  former 
trial  will  be  repeated. 

Judj^fment  affirmed. 
NoTember  20, 1S83. 

Hall,  Justice. 


SEPTEMBER  TERU,  1883. 


^ymii*  m.  The  BtatB  of  Qtorgim:  Wwrrean.  TheSiateOl  OeoisU;  vf. 

WouACK  1M.  Tub  Stats  of  Usobsia. 

1-   "Xltie  Terdlct  is  enaUined  by  the  evidence  and  in  accordance  wiMi 

^  f  he  law  o(  reasonable  doubts  was  given  in  tlie  regular  charge,  and 

it  vaa  eurplosage  to  repeat  it. 
^  lliere  was  noerror  in  mling  that  the  sayings  of  the  prosecutor,  who 
'Was  a  mtness,  were  admiaaible  only  for  tbe  parpuaed  of  impeach- 
Qient  by  contradicting  his  sworn  statements.    Tho  prosecutor  is 
not  a  party,  and  Btonda  before  tlie  court  and  jury  ns  any  other 
witness, to  be  impeached  in  the  same  way;  and  his  statements  out- 
side and  not  under  oath  are  admissible  in  tho  au.me  way  and  for 
the  same  general  porpose  of  contradicting  him.     They  cannot  be 
used  in  argument  for  another  purpose.     7  (To. ,  467. 
Judgment  affirmed. 
OclobeiQ,  tSS3.    (He  d.notabr  Ihe  court). 


Jacksob,  Chief  Justice. 


Warbbn  vs.  The  State  of  Georqia. 

Where  the  judge  of  the  superior  court  refuses  to  sanction  a  petition 
for  certiorari,  and  eiception  is  taken  thereto,  the  unsaiictioned 
petition  does  not  became  a  part  of  the  record,  but  must  be  brought 
up  in  tbe  bill  of  exception,  or  exhibited  thereto,  aiid  properly 
identified  by  the  signature  of  the  presiding  judge. 
Writ  of  error  dismissed. 

October  M,  1833.' 


Woodward  eC  al.  vs.  Stilwull. 

The  bill  of  exceptions  must  contain  a  brief  of  the  oral  and  copy  of  the 
written  evidence.  Where  a  motion  for  new  trial  is  made,  the  evi- 
dence may  be  brought  up  in  tlie  recc 
of  exceptions.  But  written  evidence 
merely  described  in  a  bill  oi  exceptions  ex  parte. 

fO.)  The  motion  to  dismiss  was  based  on  tho  ground  that  interro^a- 
-twieswere  written  evidence,  and  must  be  copied  in  full,  and  alsu, 
ttut  the  bill  of  exceptions  stated  tliat  a  note  and  written  aitrcc- 
Uant  between  certain  named  purticH  was  introduced  in  evidence, 
tatdiditotset  them  out;  but  the  rulingof  the  court  was  only  that 

Tlil  ol  tnor  dismissed. 
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Panroelee  vs.  The  Savannnh,  F'orlda  «b  Western  Railway;  etc. 

Parmelee  vs.  The  Savannah,  Florida  &  Western 

Raiiatay. 

The  certificate  of  tlio  presiding  judge  to  the  bill  of  exceptions  stated 
that,  '*!  do  certify  that  the  foregoing  bill  of  exceptions,  and  con- 
tains all  the  evidence  material,"  etc. : 

Held,  that  this  was  fatally  defective,  in  not  stating  that  the  bill  of 
exceptions  was  true. 
AVrit  of  error  dismissed. 

September  18, 1868. 


Watson  vs.  McCartt. 

A  dissatisfied  litigant  in  a  justice's  court  presented  his  petition  for 
certiorari  to  the  judge  of  the  superior  court,  who  refused  to  sanc* 
tion  it,  and  the  petitioner  excepted.  The  bill  of  exceptions  set 
out  these  facts,  and  following  the'certificate  of  the  judge  was  what 
appeared  to  be  the  petition  for  certiorari,  but  it  was  not  identified 
by  the  judge : 

IleJdt  that  the  writ  of  error  must  be  dismissed. 

October  10. 1868 


FiXNEY  v8.    Hood   et    aL ;  Thurman   vs.   OULtKRHousB  ; 

Walker  vs.  Banks,  trustee 

Alter  a  bill  of  exceptions  has  been  filed  in  the  office  of  the  clerk  of 
the  superior  court,  an  acknowledgment  of  service  by  defendant  in 
error  cannot  be  endorsed  thereon ;  and  the  writ  will  be  dismissed, 
although  such  entry  purports  to  acknowledge  "due  and  legal  serv- 


ice.** 


Writ  of  error  dismissed. 
October  6, 11,  94, 1888. 


Lambert  vs.  The  State  of  Georgia  ;  Brown  vs.  The  State 
OF  Georgia;  Smith  vf.  The  State  of  Georgia. 

The  verdict  was  supported  by  the  evidence. 


CASES  ARGUED  AND  DETERMINED 

^uprtm^  ^aurt  of  ^<;0taiit. 


AT    ATLANTA. 
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Pbmkxt— JAMES  JACKSON, Chief  Jcsticb 

SAMUEL  HALL, AsaociATS  " 

M.  H.  BLASDFORD, 


The  AoauatA  Factory  vs.  Barnes. 

1.  An  action  by  a  father  for  the  loss  o'  services  resulting  from  injury 
to  bis  minor  child,  caused  by  the  negligence  of  the  agent  at  a  fac- 
tory where  alie  was  employed,  is  not  a  case  for  vindictive  or  ex- 
emplary damages,  and  a  charge  to  that  effect  was  error ;  but  the 
amount  found  by  the  verdict  did  not  exceed  the  actual  Ions  proved, 
and  the  error  tn  the  charge,  having  done  no  injury,  will  not  require 
■  new  trial. 

S.  The  test  to  determine  whether  ■  plea  amounts  to  a  justification,  so 
as  to  give  the  defendant  the  right  to  open  and  conclude,  is  whether 
such  plea  sets  up  facts  which  could  not  have  gone  in  evidence  un- 
der the  general  issue. 

<<I.)  To  an  action  by  the  father  of  a  factory  operative  for  an  injury  to 
bis  minor  daughter,  resulting  from  the  negligence  of  the  defendant's 
agents,  a  plea  admitting  that,  on  a  day  named,  the  daughter  was 
employed  by  the  company  in  its  npinning  rocim,  and  while  ho  em- 
plt^ed  wasinjnred,  but  denying  that  she  wan  in  the  discharge  and 
paifbnnance  of  her  lawful  duty,  or  that  the  company  employed  or 
flonllaned  to  employ  Incompetent  agents  or  ofHcers,  or  that  their 
meU  were  negligent,  and  asserting  that,  at  the  time  of  the  injury, 
dutglri  wsfl  acting  In  violation  of  her  instructions  and  outside  of 
tlw  scope  ol  her  employment,  and  tiiat  the  injury  resulted  from 

'    iitt  own  negligwice,  was  not  a  plea  of  juatiflcation. 
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The  Augusta  Factory  v«.  Barnes. 

3.  There  was  no  error  in  refosing  a  non-suit  in  thia  case.  Whenever 
&  prima  facie  case  is  made  out,  qneationB  of  lact  should  be  left  to 
the  jury. 

4.  In  ah  action  by  a  father  against  a  factory  company  for  injury  to 
his  minor  daughter,  the  defendant  having  pleaded  and  proved 
that  the  daughter  received  her  semi-weekly  wages  from  it ;  that 
they  were  always  paid  to  her  and  never  to  the  father,  and  that  the 
rent  of  the  house  which  his  family  occupied  was  paid  from  this 
source ;  and  it  being  argued  from  this  that  she  had  been  emanci- 
pated from  his  control,  and  that  he  had  relinquished  all  right  to 
her  earnings,  it  was  admissible  to  show,  in  rebuttal  of  this,  that 
she  regularly  accounted  for  and  paid  to  him  her  wages. 

5.  A  young  girl  received  a  terrible  and  painful  injury  while  employed 
in  a  factory,  and  subsequently  died  from  it;  about  half  an  hour 
after  the  injury,  upon  the  return  of  her  father  to  his  home  on  re- 
ceiving information  of  the  accident,  she  stated  to  him  that  they 
put  her  to  work  on  some  new  frames ;  that  she  refused  to  go,  and 
the  second  hand  cursed  her  and  told  her  to  go  to  work ;  that  this 
frame  was  different  from  the  old  frame,  and  she  did  not  want 

j  to  run  it ;  that  they  had  to  "duff"  and  stop  the  machinery  to  clean 

^jj  it  off,  and  that  the  a<zent  who  directed  the  work  at  this  frame 

■:i  started  it  without  giving  the  usual  signal.    It  was  shown  that  she 

\  i  was  injured  while  cleaning  machinery,  and  that  the  person  named 

as  starting  the  machinery  directed  the  work  of  the  operatives  at 
that  particular  frame  and  gave  the  signal  prior  to  starting : 
Held,  that  the  statement  was  admissible  ai  a  part  of  the  re$  gestx. 
■  ,/  (o.)  Where  the  competency  of  evidence  is  doubtful,  it  should  go  to 

the  jury,  that  they  may  consider  how  far  its  force  is  impaired  by 
surrounding  incidents. 
5.)  The  death  of  the  person  making  the  statements  which  form  a 
part  of  the  res  gestce  is  no  ground  for  their  exclusion  from  evidence. 
Section  3854  of  the  Code  does  not  apply  to  such  a  case. 

6.  What  one  physician  stated  to  another  as  to  the  cause  of  the  dis- 
ease of  which  the  girl  died  was  hearsay  and  inadmissible ;  nor  did 
it  appear  that  the  physician  was  inaccessible  or  incompetent  as  a 
w^itnesa. 

7.  In  case  of  the  injury  of  an  adult  by  the  negligence  of  a  co-employ^, 
where  the  injured  servant  used  all  ordinary  care  and  diligence  to 
avoid  the  injury  from  the  principal's  other  servants  with  whom  he 
was  disconnected  at  tiie  time,  and  where  he  was  acting  in  obedi- 
ence to  the  orders  of  another  servant  over  him,  whose  orders  he 
was  bound  to  obey,  this  court  has  held  that  he  had  a  right  to  re- 
cover for  ihe  injury  inflicted.  Where  the  injured  employ^  is  a 
child  of  tender  years,  the  master  is  bound  to  a  higher  degree  of 
care. 

(a.)  Although  an  infant  employ^  in  a  factory  may  not  have  been  in 


'■^x 


'J 

■ 
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^e  line  of  her  duty  at  the  time  of  an  injurj'  to  her,  yet  if  she  was 

^t  to  work  on  a  particular  frame,  and  what  she  did  in  cleaning  the 

^adiiuery  was  done  mnder  the  direction  of  the  superintendent  of 

^at  \rork,  and  he  did  not  forbid  her  engaging  therein,  he  was  bound 

ordinary  diligence  in  supervising  her  conduct,  and  if  necessary 

lier  protection,  he  not  only  might  use  coercion  to  restrain  her 


iectij 


G^posure  and  risk,  but  it  was  his  duty  to  do  so,  and  for  neg- 
^..     ^^S  Ills  obligation  in  this  respect  his  principal  would  be  respon- 

jj. J-  ^^  «ot  of  1853  (Code,  M1885, 1886)  does  not  lessen  the  obliga- 
.        ^^^   "the  employer  to  look  to  the  safety  and  protection  of  the 
^^^    Operative,  or  interfere  with  the  right  of  the  parent  to  the 


^  '^'^Ss  of  his  minor  child,  but  affords  another  safeguard  against 
g^  -^*^*^onal  abuse  of  the  minor  by  limiting  the  authority  over  him 
^      ^'^^  ^-Q  it  expresses,  but  no  farther. 

***      ^    1881. 

-^  ^^^^'^T  and  Servant.  Parent  and  Child.  Damages, 
p,  ^^nce.  Principal  and  Agent.  Non-suit.  Ilea  gestm. 
o  _  ^^^gs.    Evidence.    Before  Judge  Roney.     Richmond 


Court.    October  Term,  1888 

^.  Barnes  brought  suit  against  the  Augusta  Factory 
^^over  damages  for  an  injury  to  his  minor  daughter, 
^^*^  it  was  alleged  resulted  in  her  death. 

*^^  evidence  for  the  plaintiff  was,  in  brief,  as  follows  : 

^^na  E.  Barnes,  the  daughter  of  plaintiff,  was  fourteen 

•    ^T8  of  age.    She  was  employed  by  defendant.    Cason 

^^  the  second  hand  in  the  spinning  room.    This  room 

^^  divided  into  sections,  and  Carter  was  in  charge  of  one 

^^tion.    (At  another  part  of  the  plaintiff's  testimony, 

Carter   is   also  called    the    second  hand.)       It   was   a 

part  of  his  duty  to  give  the   signal  for  the  frames  to 

start.      This    is   generally    done    by    striking    together 

two  caps  which  are  on   the  frame,   or  by  striking  the 

frame  with  a  bobbin.      There  were  three   new  frames 

in  the  room,  which  were  in  charge  of  two  girls  of  the  name 

of  Sheehan.    Anna  Barnes  was  put  at  one  of  the»e  frames 

to  help  in  connection  with  it.    AVhen  tlie  machine  was 

gtopped  for  the  purpose  of  taking  off  full  bobbins  and 

pottiiigon  empty  ones  (called  ''  duffing'*),  slie  was  engaged 

hk  deaniii^  some  of  the  machinery.    It  was  tVve  ^uV;;}  ^i 


w:'. 


1 
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Carter  to  give  the  usual  signal  before  starting  the  machL 
ery,  but  he  failed  to  do  so,  and  the  hand  of  Anna  Bam^ 
was  caught  in  the  gearing,  and  badly  torn  and  laeerated,i 
as  to  render  the  amputation  of  one  finger  necessary.  Sh^^ 
did  very  well  for  a  few  days,  and  was  able  to  go  to  th  -^ 
factory,  which  was  close  by,  and  to  the  place  near  b;^ 
where  her  father  was  at  work.  She  soon,  however,  hac^ 
symptoms  of  convulsions  and  of  lock-jaw  (ietaniuf)^  an^ 
died  several  weeks,  after  the  injury  from  the  effects  of  it-i.- 
She  only  had  measles  a  few  days  before  her  death.  They^ 
had  broken  out  and  recovered  before  that  time.  The^ 
death  resulted  from  lock-jaw,  as  just  stated.  Exposure 
with  measles  might  complicate  the  case.  She  was  carried 
home  at  once  after  the  injury,  and  her  father  was  sent  for. 


*;  On  his  arrival  shortly  afterwards,  and  while  she  was  suffer- 

'  ing  from  the  wound,  she  made  a  statement  as  to  how  it 


occurred.     (One  or  two  of  the   witnesses  speak  of  this 
'.rvi'  statement  as  having  been  made  "  immediately  after  she 

was  hurt."    The  father,  who  first  detailed  it,  stated  that  ho 
was  sent  for,  and  upon  his  arrival  the  statement  was  made 
to  him.     It  was  between  eiglit  and  nine  o'clock  A.  m.     An- 
'i  other  witness  testified  that  the  accident  occurred  about 

eiglit  o'clock  a.  m.)     This  statement  and  the  attendant  cir- 
!  cumstances  were  thus  detailed  by  the  father  as  a  witness : 

"  My  daughter  left  my  house  about  six  o'clock  in  the  morn- 
ing, and  I  saw  her  again  between  eiglit  and  nine  o'clock  the 
same  day.  AVliou  I  saw  her,  one  of  the  fingers  of  her  right 
hand  was  all  cut  up,  and  the  other  finger  ripped  up  and  a 
bruise  on  the  top  of  the  Iiand;  a  piece  of  the  cog-wheel 
was  in  her  hand,  and  she  made  this  statement  to  mo  as  soon 
as  I  saw  her.  She  said  at  that  time  that  they  put  her  on  some 
new  frames,  and  that  she  refused  to  go  on,  and  Mr.  Cason, 
the  second  hand,  cursed  after  her  and  told  her  to  go  to 
work;  that  this  frame  was  different  from  the  old  frames, 
and  she  did  not  want  to  run  it,  but  after  he  cursed  her  she 
went  on  anyhow ;  that  they  had  to  ^duff'  and  stopped  the 
machinery,  and  she  was  cleaning  oiT;  and  that  Mr.  Carter 
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started  it  off  without  giving  the  Rif^nal.''    She  also  stated 

that  it  was  a  part  of  her  duty  to  clean  off  the  gearing  while 

the  "  duffing  "  was  being  done.    The  cause  of  the  injury 

Was  the  failure  of  Carter  to  give  tlie  signal.     It  was 

his  duty  to  go  around  and  overlook  the  frames  and  see  that 

work  'U'as  done.    At  the  time  of  tho  accident,  Anna  Barnes 

djd  not  have  any  frame  to  take  care  of;  slie  was  helping 

another   girl  to  clean  her  frame.     Her  father  had  never 

Winq  uislied  hia  parental  right  to  receive  her  waRes.     She 

'^eiY-ecl  the  pay  tickets  from  the   factory  and  drew  the 

Jnjney-,   ^^t  paid  it  to  him. 

,     ^^re  was  other  evidence  as  to  the  value  of  Bervicea. 
etc. 

ae   oourt  refused  a  non-snit,  on  motion  therefor, 

_  ^*«'»  tiff  further  introduced  leslimouy  that,  after  tlie  in- 

'    ^^itlshoBtly  before  the  girl'^  death,  she  sent  for  Cartei 

V       ^^O  a  conversation  with  him,  in  which  ho  admitted 

t       **-Q  started  the  frame  without  giving  tho  signal,  but 

,.  ^     *"*o  did  not  think  anybody  was  in  tho  frame ;  that  he 

„,      ^ot  see  her,  or  he  would  not  havf  done  it  for  the  world. 

^  ^^>lil  hi;n  she  forgave  him.     The  iiyury  was  ou.March 

jj^ud  she  died  on  April  26. 

•■ue  evidence  for  tho  defendant  was,  in  brief,  as  follows: 
*^on,  the  second  hand  in  the  spinning  n)om,  told  Anna 


**^rne9  to  cut  and  mend  tho  threads ;  slio  was  told  to  allow 
'■ofe  other  girls  who  were  running  the  frames  to  clean  tliem 
"^1  and  they  also  were  so  instructed.  She  had  no  frame 
of  her  own,  but  was  merely  a  helper,  and  her  duty  ceased 
when  the  frame  stopped,  Tliere  Mas  more  gearing  oii  the 
Dev  frames  than  on  the  old  ones,  but  tlicy  were  not  more 
dugerous.  Cason  denied  that  she  olijiit-ted  to  going  to 
work  on  the  new  frame,  or  that  ho  cursed  or  used  any  bad 
iaugnage  to  her,  or  put  her  in  n  dangerous  position,  and 
itated  that  when  she  was  hurt  she  wa.-t  not  in  the  discharge 
of  the  duty  req^uired  of  Iier.  Carter  was  section  hand  and 
actiDg  second  hand.  lie  Iiad  been  in  the  factory  for  four- 
teeu  yean  and  was  a  careful  man.    He  had  never  been 
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known  by  the  witnesses  to  start  a  frame  without  givinf 
the  signal.    Before  the  accident  occurred,  he  looked  oi 
both  sides  of  the  frame  and  saw  the  girl  who  was  in  c1 
of  it  at  her  place;  he  gave  the  usual  signal  for  starting^e* 
and  after  a  few  seconds  the  machine  was  started.     A  loudS 
cry  was  heard ;  he  at  once  stopped  the  frame,  and  found  3 
Anna  Barnes  underneath,  with  her  hand  caught  in  the  gear-  — 
ing.    It  was  the  duty  of  a  girl  in  charge  of  a  frame  to  clean  ^ 
it.    If  she  were  sick  and  another  were  put  there,  it  would 
be  her  duty  to  clean  it.    Anna  Barnes  was  paid  by  tickets 
issued  in  her  own  name,  to  be  returned  for  settlement  at 
the  next  pay  day,  with  a  deduction  for  the  rent  of  the  house 
occupied  by  the  family.    These  were  paid  only  on  pre- 
sentation, and  she  collected  them  herself.    About  eight 
days  after  the  accident,  she  was  in  the  factory  grounds  on 
a  cold,  drizzly  day.   She  had  a  case  of  suppressed  measles, 
which  did  not  break  out  till  her  death.     She  was  just 
reaching  the  age  of  puberty,  and  contracted  a  severe  cold. 
Several  members  of  the  family  had  measles  at  the  time  oi 
the  accident.    When  she  sent  for  Oarter,  he  did  not  ad- 
mit that  he  started  the  machinery  without  giving  the 
signal,  nor  did  she  say  that  she  forgave  him,  but  that  she 
did  not  blame  him. 

The  jury  found  for  the  plaintiff  $1,000.00.     Defendant 
:j  moved  for  a  new  trial,  which  was  refused,  and  defendant 

excepted. 

The  grounds  of  error  are  sufficiently  stated  in  the  divis- 
ions of  the  decision  where  they  are  discussed ;  and  it  is 
).  only  necessary  to  state,  in  connection  with  the  sixth  divis- 

ion, that  the  fourth  ground  of  the  motion  was  as  follows : 

"  Because  the  court,  when  Dr.  Dessaussure  Ford  was  a 
witness  for  plaintiff,  and  defendant  proposed.  On  cross- 
examination,  to  show  that,  at  the  time  of  his  examination 
of  the  deceased  child,  which  disclosed  that  she  had  tetanus^ 
from  which,  in  the  opinion  of  witness,  she  never  would 
recover,  and  which,  under  his  then  opinion,  would  prove 
fatal,  he  was  not  allowed  to  state  the  information  given 


lo  him  at  tlie  time  coming  from  Dr.  Wright,  the  physician 
a'tendins  'he  girl;  thnt  ni'ler  her  injury,  ^he  had  been 
'^oght  in  the  raiii.  The  error  alleged  is  that,  being  an 
fipert  and  liis  opinion  given  as  to  the  cause  of  death,  the 
"^ndant  was  prevented  from  showing  all  the  facts  or 
's'ementa  upon  which  it  was  based  or  controverting  tb* 
**n*ctne8s  of  the  opinion." 

^R-^3sic  II.  Miller,  for  plaintiff  in  error. 

^'    i*.  D.  TwiGQ3 ;  Salbm  Dutcuer,  for  defendant 

^^''^y    Justice. 

'^is    action  was  brought  by  the  plaintiff  to  recover  wm- 
^,        ^tion  for  loss  of  the  services  of  hia  minor  daughter, 
,  „      ^^asso  seriously  injured  while  in  the  employment  of 
-    ,  **-^ant,  by  the  carelessness,  inattention  and  negligence 
^  agent,  as  to  occasion  her  death.    The  trial  resulted 
"*^'*'  "^<ardict  of  »1,000  for  the  plaintiff,  and  a  motion  for  a 
,    ^     *f  ial  was  made  on  various  grounds,  and  refused.    The 
'       SrHenc  refusing  this  new  trial  is  here  upon  bill  of 
^ptioQs  and  writ  of  error  for  review. 
*  -    The  judge  instructed  the  jury  that  this  was  a  case  in 
"■ic'h  they  might  give  exemplary  or  punitive  damages, 
^  *  recompense  for  the  wounded  feelings  of  the  plaiutiff, 
^"^^  were  we  not  well  satisfied  that  in  this  finding  they 
''^i  allowed  nothing  on  this  account,  this  error  in  the  law 
*8  charged  would  compel  the  grant  of  a  new  trial,  for  this 
is  not  an  action  in  which  vindictive  or  general  damages 
em  be  given.    Such  only  as  are  proved  to  have  been  sus- 
tained, such  as  are  capable  of  exact  computation,  can  be 
Kcovered.   On  the  hearing  in  this  court,  this  was  conceded 
if  the  counsel  for  plaintiff.    The  amount  found  does  not 
ueeed  the  actual  value  of  tho  loss  proved,  and  as  the 
mm  in  the  charge  did  not  affect  the  verdict,  it  is  not  good 
3  for  a  new  trial.    41  Ga.,  (175, 680.     In  the  Central 
M.  DtBrat/,  71  Oa.^  406,  we  held  that,  "  as  wi 


I 


t. 


I 

I 

I. 


■  :  ^ 
t 


I 


5S24  SUPREME  COURT  OF  GEORGIA. 


Ihe  Augusta  Factory  n.  Barues. 


special  damages  were  found  by  the  jury,  and  as  the 
diet  was  such  as  to  warrant  the  cfonclusion,  that  no  i 
damages  entered  into  the  same,  the  defendant  was  not 
by  a  charge  on  that  subject." 

2.  Among  others  the  defendant  filed  the  following  p 


i. 

r,' 
I 

!'  "It  admits  that  on  the  30th  day  of  March,  1S81,  Anna  Elizi 


Barnes  (the  plaintifTs  minor  daughter)  was  employed  by  it  i 
spinning  room,  and  while  so  employed  was  injared,  but  it  avers 
at  the  time  of  such  injury,  she  was  not  in  the  discharge  and  per 
once  of  her  lawful  duty  and  due  service,  but  in  the  violation  c 
instructions  received  from  immediate  superiors,  and  engaged  i 
ing  on  act  positively  prohibited  on  her  part,  which  act  increase 
\i_  risk  and  caused  her  injury. 

"That  this  defendant,  denying  that  it  has  ever  employed  i 
competent  servant,  or  continued  one  in  charge  with  knowledge 
incompetency,  or  that  the  officers  in  charge  of  the  spinning  ro< 
the  time  of  the  injury  of  Anna  Elizabetli  Barnes,  were  then,  oi 
had  been,  incompetent  or  neglectful  of  their  duties  to  her,  h 
pleads  that  the  actions  of  the  servants,  had  upon  the  day  and  i 
time  of  tlie  injury  of  the  said  Anna  Elizabeth  Barnes,  save  ar 
ccpt  ihe  individual  act  of  the  said  Anna  Elizabeth  Barnes,  whicl 
outside  of  the  scope  of  her  employment  and  her  duties,  were  jui 
ble,  right  and  proper." 

This  was  claimed  to  be  in  confession  and  avoidance, 
it  was  insisted  amounted  to  a  special  plea  of  justifica 
which  entitled  the  defendant  to  open  and  conclude 
argument  to  the  jury ;  the  judge  was  of  a  different  < 
ion,  and  refused  this   privilege  to  tlie  defendant, 
opinion  is  that  he  ruled  correctly,  and  that  the  poi 
covered  by  the  case  of  the  Ocean  Steamship  Co,  vs. 
Uafiis^  69  Ga.j  251.    There  is  no  Aict  set  up  in  this 
that  might  not  liave  gone  in  evidence  under  the  gei 
issue,  and  according  to  that  case,  this  is  a  decisive  tej 
to  the  character  of  tLe  defence. 

3.  At  the  close  of  plaintifTs  testimony,  a  motion 
made  to  non-suit  the  case,  which  was  refused.  This 
ing  was  clearly  right,  as  will  more  fully  appear  wher 
questions  upon  which  the  i-ecovery  depends  are  to  be 
sidered.  In  Cook  vs.  The  Western  cfe  Atlantic  Rail 
C(0.,69  G^fl5.,619,  we  laid  down  this  rule  upontheeubje 
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aon  suits,  viz.:  that  when  there  was  not  sufficient  evidence  to 
anpport  a  finding  for  the  plaintiff,  and  when  all  the  facta 
proved  and  all  reasonable  deductions  therefrom  would  not 
support  such  a  verdict,  then  the  case  should  not  be  sent 
to  the  jury.  But  on  the  other  hand,  the  court  cannot  be 
compelled  to  take  the  place  of  the  jury  and  pass  upon  the 
facts,  by  granting  a  non-suit,  because  ho  would  not  be  sat- 
isfied with  a  verdict  in  favor  of  tho  plaintiff.  He  may 
always  remit  questions  of  fact  to  them,  and  should  not 
«il  to  do  BO  whenever  &  prima  facie  case  is  made  out. 

*-   The  defendant  pleaded  and  proved  that  tho  plaintifTs 

"aogliter  received  her  semi-weekly  wa5;e8  from  it;  that 

*hey    -^ere  paid  to  her  always  and  never  to  him;  that  the 

'^nt  of  the  houso  which  his  family  occupied  was  paid  from 

•"s  Source,  and  from  this  it  was  argued  thnt  she  had  been 

J^aticipated  from  his  control,  and  that  he  had  lelinquished 

*^ebt  to  her  earnings.     In  reply  to  this  defence,  ho 

^*"^d evidence  to  show  that  she  regularly  accounted  for 

,  ^  X>aid  to  him  her  wages.    Conceding  that  the  facts 

'     *<ie(l  and  proved  would,  if  uncontradicted,  justify  the 

■^elusion  sought  to  be  drawn  from  them,  yet  that  con- 

^^ion  could  be  rebutted  by  the  evidence  offered  by  the 

•**t»tiff  in  reply,  which,  as  we  conceive,  was  pertinent  to 

*t  issue,  and  the  court  did  not  err  in  overruling  defend- 

^*-'8  objection  to  the  same. 

^.  Testimony  was  offered  and  admitted,  to  the  effect  that 
*  Btatement  was  made  by  plaintiff's  daughter  to  him,  on  his 
'•turn  to  his  home,  upon  receiving  iuformation  of  her 
mjory,  where  she  had  been  carried  from  Ihe  factory  directly 
tier  ihe  had  been  wounded.  It  was  shown  that  about  a 
Julf  hour  had  elapsed  between  tho  injury  and  the  state- 
ment, and  that  no  officer  of  the  company  was  present  when 
ft  wu  made.  She  said  that  they  put  her  on  some  new 
;  tbat  she  refused  to  go  on,  and  Mr.  Cason,  the 
1  hand,  cursed  her  and  told  her  to  go  to  work ;  that 
I  frime  was  different  from  Iho  old  frames,  and  f;he  did 
.viDt  to  niQ  it ;  bnt  after  he  cursed  her,  she  weut  on 
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anyhow;  that  they  had  to  "duff''  and  they  stopped  ih< 
machinery  to  clean  it  off,  and  that  Mr.  Carter  had  started 
it  off  without  giving  the  signal. 

The  injury  was  shown  to  have  been  inflicted  while  she 
was  engaged  in  cleaning  the  machinery,  and  that  Carter 
directed  the  work  of  the  operatives  at  this  particular  frame, 
and  was  the  person  who  gave  the  signal  prior  to  starting 
it.  This  statement  was  objected  to  because  it  was  not  a 
part  of  the  res  gesUB^  nor  could  it  be  considered  in  the 
light  of  dying  declarations,  but  was  merely  the  hearsay 
testimony  of  one  then  dead.  It  was  not  offered  as  dying 
declarations,  but  as  a  part  of  the  res  gestm,  and  if  admis- 
sible, it  is  conceded  that  it  was  only  on  that  ground ;  that 
the  statement  was  made  at  a  different  place  from  that  at 
which  the  injury  occurred,  and  after  the  lapse  of  some 
short  time,  if  there  were  nothing  else  connected  with  it, 
would  hardly  afford  a  plausible  ground  for  its  rejection* 
but  considering  the  circumstances,  the  terrible  suffering 
the  child  was  then  and  had  been  enduring  from  the  fright- 
ful injury  that  had  so  recently  occurred,  we  think  a  case 
Was  presented  where  a  judge  should  have  paused  long  be* 
fore  rejecting  it ;  the  propriety  of  the  rejection  would  have 
been,  to  say  the  least,  doubtful,  and  in  cases  where  the  com- 
petency of  evidence  is  doubtful,  it  should  go  to  the  jury, 
that  they  may  consider  how  far  its  force  is  impaired  by 
these  incidents. 

The  common  law,  as  well  as  the  Code,  §3773,  makes 
declarations  accompanying  an  act,  or  so  nearly  connected 
^-i .  therewith,  in  time,  as  to  be  free  from  all  suspicion  of  device 

;.  v.-  or  afterthought,  admissible  in  evidence  as  part  of  the  res 

gebtcB.  It  is  scarcely  credible  that  this  little  girl,  while 
enduring  such  excruciating  pain,  perhaps  torture  would  not 
be  too  strong  a  word  to  characterize  it,  from  this  frightful 
wound,  would  have  been  capable  of  framing  a  story  with 
a  view  to  her  ultimate  advantage  of  gain,  or  for  any  other 
ulterior  purpose.  Her  mind  must  at  that  time  have  been 
wholly  occupied  with  her  own  condition  ;  this,  it  seems  to 
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"s,  -would  b«  the  reasonable  and  natural  conclusion  of  any 
'^*icl  not  warped  by  prejudice  or  biased  by  some  stronf? 
Moti-vo  leading  or  driving  it  in  the  opposite  direction. 
f"*^'*  tlie  texf-writera  and  the  reports  furnish  numerous 
iost.a.nce3  fully  sustaining  the  rulingin  this  case.  Aniong 
•narijy-  others  seP  15  Ga.,  635  ;  11  Id..  615 ;  47  Id.,  24,  41. 
^.  es  ;  61  Id.,  192;  65  Id..  94;  G7  /(f.,e36;  Mullery  vs. 
««y>i  i-Zton,  71  Ga.,  720.  There  is  a  very  full  and  satisfac- 
Qv^r  <3iecu5Bion  of  the  subject  in  8  "VVaU,  3!)7;  1  Green- 
^^'s  Iv.,  gl08,  and  following  sections  of  tliat  learned  and 
'*^«»  tie  work. 

■-    "^^as  suggested,  rather  than  seriously  urged,  in  the  ar^ 

.     ^'^  ^*  txi  here,  that  the  party  making  these  declarations  be- 

,.  ™    **^ad,  the  same  should  be  excluded,  under  the  excep- 

^^     contained  in  the  evidence  act.  Code,  §3S54,  but  we 

...    *^^3t  bring  our  minds  to  the  conclusion  that  there  is  any- 

*~*-^Siii  this  point.     The  declarant,  in  this  instance,  can 

*^«ly  be  deemed  in  a  legal,  nor,  indeed,  in  any  other 

^^,  a  party  to  the  cause  of  action  on  trial,  and  this  suit 

*^rtainly  not  prosecuted  at  the  instance  of  an  executor 

**-<3mini8trator,  or  of  one  acting  in  any  fiduciary  right.  It 

,       "^epersonal  and  individual  suit  of  the  plaintiff  to  recover 

*■  the  loss  of  services  due  to  him  only,  and  for  which  he  is 

^"t  accountable  to  any  other. 

6.  We  do  not  think  there  was  error  in  rejecting  as  testi- 
mony what  anotiier  physician  told  Dr.  Ford,  as  io  the  cause 
^hich  produced  the  tetanus  of  which  the  girl  died.  This 
*as  certainly  hearsay  testimony,  and  it  is  not  made  to 
ippear  that  the  physician,  who  attended  the  deceased  and 
imparted  this  information,  was  not  accessible,  and  was  not 
scompetent  witness. 

1.  In  case  of  the  injury  of  an  adult  by  the  negligence 

of  a  co-employ^,  we  have  frequently  passed  upon  ihe  ".ia' 

KBty  of  the  principal  for  damages,  and  fixed  tho  'Jmitr.- 

.;-  tioiu  and  conditions  upon  which  a  recovery  might  l)e  bad. 

^,.        T^-ShB  Central  R.R.d:  Banking  Co.  vs.  DeBrayy  11  G>,.. 

Za'.      4(»^w»oarrfullyexamined  our  previous  decisions,  togethei: 
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with  the  authorities  in  the  text-writers,  and  the  cases  from 
the  English  courts  and  the  courts  of  this  country,  and 
came  to  the  conclusion  tliat,  wliere  the  plaintiff  used  all 
ordinary  care  and  diligence  to  avoid  the  injury  occasioned 
by  the  negligence  of  the  principaFs  other  servants,  with 
whom  he  was  disconnected  at  the  time,  and  where  he  was 
acting  in  obedience  to  the  orders  of  another  servant  over 
him,  and  whose  orders  he  was  bound  to  obey,  that  he  had 
a  right  to  recover  for  the  injury  inflicted  under  such  cir- 
cumstances. 

This  was  substantially  the  instruction  given  by  the  court 
to  the  jury  in  the  present  case,  and  we  think  thei-e  was 
nothing  in  it  to  which  the  defendant  could  object ;  but  are 
of  opinion  that,  had  the  court  gone  farther,  and  held  the 
defendant's  agent  in  the  case  of  this  minor  to  a  higher  de- 
gree of  care,  there  would  have  been  nothing  objectionable 
in  his  charge.  The  defendant  owed  a  duty  to  this  child, 
which  required  its  agents  in  authority  over  her  to  look 
after  her  safety,  while  under  its  charge  and  engaged  in 
the  performance  of  her  duties.  Such  was  the  ruling  of 
this  court,  in  the  Atlanta  Cotton  Factory  Co.  vs.  Specr^  69 
Ga.^  137,  and  wo  do  not  understand  tliat  there  was  any- 
thing in  tlie  opinion  of  Mr.  Justice  Crawford,  who  dissented 
from  tho  majority,  contravening  this  rule  ;  so  that  to  this 
extent  the  judgment  may  be  considered  unanimous. 
Even  if  this  were  not  the  case,  the  principle  is  firmly 
settled  by  the  previous  adjudications  of  this  court,  in  which 
the  party  injured  sustained  to  the  employer"  a  subordinate 
relation,  like  that  of  an  infant  employ^.  In  Scudder  vs. 
Woodhridge^  1  /u7/y,  105,  it  was  distinctly  ruled  that  the 
doctrine  that  the  principal  is  not  liable  to  one  agent  or 
employe  for  damages  occasioned  l\v  the  negligence  or 
misconduct  of  another  agent  or  employ^,  is  not  applicable 
to  slaves.  The  reasons  given  in  that  case  for  this  excep- 
tion, as  set  forth  by  Lumpkin,  J.,  p.  199  of  the  opinion, 
strike  us  as  entirely  satisfactory.  He  says  :  '•  There  is  one 
view  alone  which  would  be  conclusive  with  the  court. 
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The  restriction  of  thin  rule  is  indispensable  to  the  welfare 
ofth^   slave.     In  almost  every  occupation  requiring  com- 
binecl    effort,  the  employer  necessarily  entrusts  it  to  a  va- 
riety- of  agents.    Many  of  these  are  destitute  of  principle 
and     bankrupt  in  fortune.     Once  let  it  lis  promulgated 
r'lat    "tlie  owner  of  negroes  hired  to  the  numerous  naviga- 
"Oit ,  railroad,  mining  and  manufacturing  companies,  whicU 
****t  tlie  whole  country  and  are  rapidly  increasing;  I  repeat. 
that  fear  any  injury  done  to  this  species  of  property,  let  it 
™  ^Tiderstood  and  settled  that  the  employer  is  not  liable, 
'^*'   t-liat  the  owper  must  look  for  compensation  to  the  (ro- 
'"^~^.  Xit  who  occasioned  tho  mischief,  and  I  hesitate  not  to 
f '^  Tra.  that  the  life  of  no  hired  slave  would  be  safe.     As 
®a    the  guards  thrown  around  this  class  of  our  population 
^Vafficiently  few  and  feeble.     "We  are  altogether  disin- 
^■^ti  to  lessen  their  number  or  weaken  lhe;r  force.     We 
*        ■therefore,   cordially,   confidently    and   unanimous-ly 
^^^^d,  and  so  adjudge,"'  etc. 

"^     is  insisted,  in  this  case,  that  the  infant  employe  was 

_*-  »l  the  line  of  her  duty,  or  in  the  performance  of  the  work 

^^Ued  her,  when  this  injury  befell  her.     Be  this  as  it 

,    ^V"  ^  it  is  certain  that  she  was  set  to  work  on  that  particu- 

^x-ame,  and  that  what  she  did  in  cleaning  the  machinery 

^  <lone  under  the  eye  of  the  superintendent  of  th.at  work, 

,     **■   lie  did  not  forbid  iier  engaging  therein.   This  court  has 

.  ^^*i  that,  as  the  agent  of  the  company  hiring  her,  he 


i 


^^Und  to  ordinary  diligence  in  supervising  her  conduct, 

^"i  if  necessarj-  to  Iier  protection,  he  might  not  only  use 

r^wiion  to  restrain  her  from  exposure  and  risk,  but  it  was 

■^^  duty  to  do  60,  and  he  would  make  his  principal  person- 

*lly  responsible  by  neglecting  his  obligation  in  this  respect. 

^4  Oa.,  137.  This  rule  was  l:ii  1  down  in  relation  to  a  hired 

^\«.    But  has  the  Ifgislaiuru  been  less  careful  of  the 

lif^Uof  parents  and  less  mimlful  of  the  safety  of  these 

litfle  fiustory  operatives  than  it  was  of  those  of  masters 

•ndslETM,  while  slavery  existed  ?  We  think  it  is  liable  to 

''    lata^nproach.    In  1853,  aa  act  was  passed  iegu\alia% 
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their  labor  in  factories,  prescribing  the  hours  thereof,  and 
declaring  contracts  in  contravention  of  the  act  void,  so  far 
as  relates  to  the  enforcement  thereof  against  such  laborers. 
It  was  further  enacted,  that  "no  boss,  or  other  superior  in 
such  establishments,  shall  inflict  corporal  punishment 
upon  such  minor  laborers ;  and  the  owners  of  such  factory 
or  machine  shop  shall  be  directly  liable  for  all  such  con- 
duct on  the  part  of  their  employ6s  ;  and  such  minor  may 
sue  in  his  own  name  for  damages  for  such  conduct ;  and 
the  recovery  shall  be  his  own  property,  and  not  belong  to 
his  parents."    Code,  §§1885, 1886. 

This  statute  does  not,  as  we  apprehend,  lessen  the  obli- 
gation of  the  employer  to  look  to  the  safety  and  protection 
of  the  minor  operative,  or  interfere  with  the  rights  of  the 
parents  to  the  earnings  of  his  minor  child,  as  was  insisted 
by  the  very  able  and  learned  counsel  for  the  defendant 
It  gives  an  additional  right  to  the  child,  and  affords  an. 
other  safe-guard  against  his  personal  abuse,  by  limiting 
the  autliority  over  him  so  far  as  it  expresses,  but  no  farther. 

This  disposes  of  every  question  made  by  this  record  at 
all  meterial  to  ba  considered ;  and  the  result  of  our  inves- 
tigation is,  that  there  was  no  ruling  or  charge  by  the  court 
below  of  which  the  defendant  has  the  least  right  to  com- 
plain. 

Judgment  affirmed. 


PuPKE,  Rkid  &  Phelps  vs.  Meadok;  Smith  &  Bondurant 

vs.  Mkador. 

1.  Two  distinct  and  separate  cases  arising  from  the  service  of  garnish- 
ments by  different  plaintiffs  on  the  same  garnishee,  could  only  be 
consolidated  to  the  extent  of  trying  them  together,  and  then  only 
by  consent  of  parties ;  and  the  judgment  liaving  been  adverse  to 
to  tho  plaintiffs,  it  wod  proper  for  them  to  bring  the  cases  to  this 
court  by  separate  writs  of  error. 

2.  When  plaintiffs  in  judgment  sued  out  summonses  of  garnishment, 
and,  upon  a  traverse  of  an  answer  of  not  indebted  made  by  the 

garnishee,  showed  that  the  deteadaiila  m  Wi^  \\i<\^isi&\i\;&  ^^te  the 
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ownet-a  o£  certain  goods,  notes  and  accounts  from  which  the  garni- 
sne«  ha*}  realized  a  som  o£  money,  which  he  had  in  hand  when  the 
8^*^  uJBli  aent  was  served,  this  mado  out  a  prima  faei^  case  tor  tho 
'*'**'wery  of  such  sum  in  the  garnislieo'n  hands,  and  the  onua  was 
****  Upon  the  garnishue  to  show  that  the  money  was  not  subject 
to  tile  eamishmeot,  it  lie  so  claimed.    That  ho  stated  that  he  held 

^^^  assets  by  virtue  of  a  writing  which  wag  in  the  hands  of  liJB 
*5'**'\"*^y  I  and  that  the  attorney  stated  that  he  had  purposely  left 

*  "^''iriting  at  his  office,  and  would  not  prodncc  it  it  he  had  it, 
^**1<3  KotrelisTe  the  gamiahmeDt  or  authorize  a  dismissal  thereoL 

^  ''^*5ticein  Supreme  Court.  Practice  in  Snperior  Court. 
„  "^-^^inent.  Onus  ProbandL  Before  Jud;;e  Hammond. 
"itoii    ^Superior  Court,    October  Term,  is8a 

I**^rt«d'iii  the  decision. 

~    -^^ .  &  R.  B.  Barnes,  fc«-  plaintilFs  in  error. 

*^^^»  Smitu,  for  defendaiic. 

^^■*-**^»ORD,  Justice. 

jL     ~     -A,,  motion  was  made  to  dismiss  the  writs  of  error  in 

.  ^^    <2ases,  upon  the  ground  tliat  they  were  consolidated 

J^**tasent  of  tiio  parties  in  the  court  below. 

'^'^^se  are  two  separate  and  distinct  actions  by  separate 

^  distinct  parties,  and  could  only  he  consolidated  to  the 

^^^ent  of  having  tUem  tried  together,  and  then  only  upoa 

•^tiaeut  of  the  parties.    The  judpmeiit  havin-  been  averse 

^?  ^^o  plaintiffs,  the  plan  adopted  by  tliem    of  bringing 

L  "^^ir  cases  before  this  court  by  two  distinct  writs  of  error 

I  '■as  correct,  and  such  was,  in  effect,   the    ruling  of  this 

fc  «»Wtin67  Go.,  33S.     So  wo  thinli  that   iho  defendant  in 

K  cnttf  can  take  nothing  by  his  motion. 

K  8.  The  plaintiffs  in  error  obtained  judgments  against 

H'  Bodiing,  Keller  &  Co.,  and  sued  out  process  of  yarnish- 
^Mr  Mat  against  Meador,  who  answered  the  same,  douying 
^E      ' iaUtHtsAuBsa,  or  that  he  had  in  his  hands  any  v^o^eiVj, 
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money  or  effects  belonging  to  Rushing,  Keller  &  Co. 

answer  the  plaintiffs  traversed.    Meador  was  sworn 

introduced  as  a  witness  by  the  plaintiffs,  and  he  test 

that  Rushing,  Keller  &  Co.,  being  in  the  mercantile  1 

ness  in  Atlanta,  failed  on  tlie  28th  of  December,  1S82, 

turned  over  their  stock  of  goods,  merchandise,  book 

account,  etc.,  to  Meador;  he  sold  the  goods  for  $4^34* 

and  collected  of  the  accounts  $2,784,  by  the  12tl 

February,  1883,  when  lie  was  garnished,  and  at  that 

had  left  in  liis  hands  $2,955.99  ;  that  he  paid  nothini 

these  assets,  but  held  them  by  virtue  of  some  writing  c 

whith  he  said  was  not  in  his  control,  but  which  was  ic 

hands  of  his  attorney.     Ilis  counsel  stated  that  he 

purposely  left  this  writing  at  liis  office ;  that  if  lie  had 

writing  with  him,  he  would  not  produce  it.    Therei 

the  court  dismissed  said  garnishment  proceedings,  anc 

plaintiffs  in  error  severally  excepted,  and  assign  said  ru 

decision  and  judgment  as  error,  and  file  their  sepj 

bills  of  exceptions,  and  by  distinct  writs  of  error  bring 

cases  hero  for  review,  and  by  consent  they  are  consid 

together  by  this  court.     When  the  plaintiffs  showed 

Rushing,  Keller  &  Co.  were  the  owners  of  the  goo.ls,  i 

and  accounts  from  which  Meador,  the  garnishee,  hnd 

ized  the  money  which  he  had  in  his  hands  when  he 

served  with  process  of  garnishment,  then  they  had  i 

%\\(i\\  ^  prima  facte  case  as  entitled  them  to  recover 

money,  admitted  to  be  in  the  hands  of  the  garnishee  "^ 

he  was  served  with  this  process.     It  will  be  seen  that  p 

tiff  showed  not  only  possession  of  the  goods  in  Rusl 

Keller  <\:  Co.,  but  he  sliowed  title  in  them  also.     The 

was  then  cast  upon  the  garnishee  to  show,  if  he  could, 

this  money  tlius  in  his  hands  was  not  subject  to  the  gar 

ment  of  plaintiff.     If  lie  claimed  that  it  was  not  so  sul 

by  reason  of  any  writing  or  for  any  other  cause,  he  sli 

have  made  it  appear  to  the  court  and  jury.     Other 

the  plaintills,  under  the  proofs,  would  have  been  entitl 

a  verdict  and  judgment  against  him.   53  Ga,^  470  ;  61 
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300;  6  Humph..  440;  11  Ala.,  155;  Drake  on  Attach- 
mente 

Whenever  laa  p>aintiir  makes  out  such  a  oase  as  would 
entitled  him  to  recover  without  more,  then  it  is  incum- 
bent on  tlie  defendant,  in  order  to  defeat  the  plaintiff,  to 
remove  by  proofs  all  inferences  that  may  he  drawn  fr?m 
plaintiiTs  proofs  of  his  liai)ility  upon  failure  to  do  this. 
Tlie  plaintiff  will  l)e  entitled  to  have  judgment  in  his  favor. 
The  decision  of  the  court  below  l>ein{;  contrary  to  these 
^ews,  the  judgment  is  rever«-d  in  both  cases. 
udgmeot  reversed. 


DosTER  vs.  The  Citit  op  Atlanta, 

"^^'nicipal  corjKinition  is  not  re8pon8il)lc  (or  a  tort  committed  by 
^iivi  convict,  HentfncL-tl  to  work  un  tlie  i>ubUi:  works  aader  its  mu- 
1i(!S  pa)  ordinances,  ui>on  the  person  of  anoUier,  nor  fora  tort  coin- 
"**■»■  tied  ujion  liim  by  tbs  guard  over  eucb  convicts. 
*-t»«i  a,  lui. 

-Actions.  Damages.  Torts,  Miniicipal  Clorporations. 
^^fore  Judge  Hajihosd.  Fulton  Superior  Oourt.  Octo- 
*^r  Tenn.lSSS. 

^teported  in  the  decision. 

Rhrd  &  White,  for  plaintiff  in  error. 

*V.  T.  Newmas;  E.  A.  Asgier.  for  defendant, 

'"'■axoford,  Justice, 

■*^ftmtiff  in  error  brought  his  action  ap^inft  i.b*  otil'n.u 

"*^»    \pherein  he  alleged  tliat  he  wa-*  amjhUs'J  Iw  u-"^j 

"^Ssand  fined  by  tlio  municipal  antli'jriUw..  wm  i/«:  .- 

-^**^le  to  pay  tlie  fine,  he  was  senu;n*:r^l  Uj  iMw  ">      >• 

^  ***io  work^ ;  tliat  when  hs  was  plawfl  w  Mut  »»'•--    ■ 

^^*^  eonvicts,  in  order  to  initiate  hj«u  uin^^wt  •■".     . 
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the  presence  of  tlie  guards,  with  a  strap  belonging  to 
of  the  guards  ;  wherefore  he  claimed  to  be  damaged. 

The  sufficiency  of  the  plaintiflTs  declaration  was 
murred  to ;  the  courts  sustained  the  demurrer,  and  ^:3.  is- 
missed  plaintiffs  action,  and  this  judgm'ent  is  excepted  "to, 
and  error  assigned  thereon. 

Tlie  case  of  Hammond  vs.  County  of  Richmond^  S^3j)- 
tember  term,  1S83,  is  decisive  of  this  case.  The  cit>^^  of 
Atlanta  is  not  liable  for  a  tort  committed  by  one  con^?^^^*^ 
upon  the  person  of  another;  even  in  the  case  of  afc^^ 
committed  by  the  guard  on  the  person  of  a  convict, 
city  would  not  be  liable. 

Judgment  affirmed. 


e 


Meissner  v8.  Stein. 

[Thia  case  was  ar^ed  at  the  last  term,  and  the  decision  reserred.] 

1.  Where  a  pilot  brought  into  port  a  wrecked  British  vessel,  whi<; 
was  libelled  in  admiralty,  and  was  sold  under  decree  of  that  co 
to  which  he  was  a  party,  and  the  vessel  was  thereafter  refitted 
and  her  name  and  nationality  changed,  she  was  a  new  ves8el,«an 
the  pilot  was  not  entitled  to  pay,  by  reason  of  having  tendered  hi 
services  to  curry  her  out  of  port,  on  the  ground  that  he  ha 
brought  in  the  wreck. 

2.  Pilots  in  j)ort9  and  harbors  are  bound  by  their  oaths  to  tendei^ 
their  services  to  vessels  coming  in  or  going  out.    If  a  pilot  firsts 
tenders  his  services  to  an  out-going  vessel,  and  they  are  accepted, 
he  is  entitled  to  compensation ;  if  not,  he  is  entitled  to  none, 
a  pilot,  cruising  outside  of  the  bar,  tenders  his  service  to  an  in- 
coming ship  (except  coasters  in  the  state,  etc.)>  he  is  entitled  to 
compi^nsation,  if  his  services  are  rejected ;  and  should  such  ser- 
vices 1)0  accepted,  it  entitles  him  to  pilot  her  out  again,  or  to  re- 
cover compensation  therefor,  except  in  cases  of  misbehavior,  rev- 
ocation of  license,  etc. 

May  13, 1884. 

Pilotage.  Maritime  Law.  Rivers  and  Harbors.  Ports. 
Before  .lud^e  Adams.  Mcintosh  Superior  Court.  May 
Term,  1S83. 


KeiMJrted  in  the  decision. 


CuiSHOLM  &  EEwnr ;  L.  E.  B.  DeLohmk,  for  plaintiff  in 
error.  "^ 

LffiTEB  4  RivMsL,  by  R.  R.  RioHiMs.  for  defendant. 
Hall,  Justice. 

^  iSi"*"^^*  *  wrecked  British  vessel  into  port,  which 
wasbbelled  m  admiralty  and  sold  under  a  decree  of  that 
eourt.  to  vhitb.  be  was  a  party,  and,  after  being  so  sold,  was 
tefitted  by  thn  purchaser,  and  Iier  name  and  nationality 
changed.  He  offered  his  services  to  carry  her  out  to  sea, 
which  were  declined.  Thereupon  he  brought  suit  in  a 
justices  court,  held  in  Mcintosh  county,  for  the  fees  to 
which  ho  claimed  he  vras  entitled  for  having  ofiered  to  pilot 
herout.aud  had  a  judRment  for  the  demand,  wliich,  oa 
•ppeal  to  the  superior  court,  was  affirmed.  He  rests  his 
clumupon  two  grounds: 

(1)  iliat  having  brought  the  vessel  m,  he  was  entitled. 
tocany  her  out,  although  her  owuenaiip  had  passed  to 
"Dotlier,  and  she  had  thereafter  acquired  a  new  name  an^ 
nstioQaliiy. 
'*■)  That  if  tliis  claim  was  not  well  founded,  by  reason 
'"^  changes  aforesaid,  tlien,  haviiifj?  tendered  liis  service^ 
w  a  pilot  to  tlio  outward-bound  ship,  which  were  refusetl. 
It  and  its  owners,  etc.,  became  liable  (o  hini,  under  our 
"W,forlhe  fees  -which  he  would  have  earned,  had  his  ser- 
vices l)een  accei>ted. 

1.  We  think  he  had  no  right  of  action  on  either  grountj.  ■ 

c*rt«inly  not  on.  the  first-,  because  the  outward-bound  Ve^^ 

■tlwaa  not  tlie   same  which  he  had  puked  up  at  sea  at^^ 

Iffm^  into  port.     IIo  brought  in  the  Tormagunt,  a  Brit, 

UlTewel,  -which   had  been  sold  under  the  decree  iu  a^^ 

:      adnlty,  and  thereafter  rebuilt  and  stood  out  to  sea  as  j^^ 

'^,,   Ataeibsaa  -vessel.     This  was  her  first  trip  under  her  no-^^ 

r^.^lMW  and  nationality.    She  was  completely  tranafonti^^ 
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ill  both  these  respects,  and  was,  to  all  legal  intents  and 
purposes,  an  entirely  new  vessel,  as  much  so  as  she  woold 
have  been  had  she  been  built  out  of  entirely  new  material 
in  her  home  port,  from  which  she  was  sailing  for  tho  first 
time.     When  the  Termagant  was  lawfully  sold,  under  the 
decree  in  admiralty,  the  purchaser  took  an  absolute  title 
to  her,  divested  of  all  pre-existing  liens.     The  sale  was  for 
the  benefit  of  all  concerned,  including  lien  holders.   The 
liens  were  transferred  to  the  proceeds  of  the  ship,  which 
in  the  sense  of  the  admiralty  law,  became  the  substitute 
for  the  ship.     The  Amelia,  6  Wallace,  18,  29, 30  ;  40  Ga. 
178,  ISO  ;  Cohen  s  Admiralty  Law,  pp.  109,  200,  201.  Thii 
is  putting  the  claim  for  pilotage  upon  tho  highest  iK>ssibl< 
ground,  for  it  is  by  no  means  certain  that  it  rose  to  th 
dignity  of  a  lien,  or  was  anything  more  than  a  simple  righ 
against  the  master,  owner  or  consignee  of  the  vessel,  und< 
sections  1513  and  1514  of  our  Code.     Be  this,  however,  i 
it  may,  the  entire  claim  for  pilotage  was  passed  upon  i 
the  court  of  admiralty,  and  whatever  its  character  was, 
was  paid  out  of  the  proceeds  of  the  sale  of  the  vessel  ai 
her  cargo,  anu  the  plaintiff  in  this  suit  was  thereby  e 
topped  from  setting  up  any  further  demand,  either  for  i 
ward  or  outward  pilotage.     Benedict's  Admiralty,  §36 
and  citations. 

2.  While  it  is  true  that  a  pilot  is  bound  by  his  oath  " 
repair  on  board  of  every  vessel  which  he  shall  see  ai 
conceive  to  be  bound  for,  coming  in,  or  going  out  of  tl 
port  or  harbor,"  Tode,  §150^;  yet,  if  this  tender  of  se 
vice  is  made  to  ami  rejected  by  an  outward-bound  shi 
no  law,  either  maritime  or  statutory,  or  port  regulatic 
of  which  we  are  aware,  gives  him  any  right  of  action  f 
damages  or  foos  a:j:ainst  the  vessel,  her  master  or  ownc 
etc.  The  pilot  is  entitled  to  no  other  fees  or  rights  of  a 
tiou  than  those  siiven  by  law,  and  whether  a  vessel,  goii 
out  to  ^oa  f^r  llie  first  time,  is  compelled  to  take  a  pil 
on  boanl,  if  one  offers  his  servicer,  iveed  uot  be  decider 
Uw  question  is,  whether  t\\e  pWoX  \^  e\A\\\e^  Voic^r.^^ 
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compensation  for  services  rendered.    Because  he  has  been 
favored  in  two  special  exceptions  and  permitted  to  collect 
for  services  tendered,  this  is  no  reason  why  the  exception 
should  be  made  the  general  rule."    In   l%)mp8on  t**- 
Spraiguey  Sbulle  dk  Co.^  69  Oa.^  409,  this  court  gave,  as     ^ 
reason  for  favoring  pilots  boarding  vessels  outside  the  b 
and  bringing  them  into  port,  that  commercial  necessi 
called  for  hardy,  energetic  and  fearless  pilots,  and  that 
was  the  policy  of  the  state  to  encourage  enterprise,  and  e 
gender  among  them  a  laudable  rivalry  to  venture  beyo; 
the  bar,  or  its  immediate  proximity,  that  they  might 
ev^r  ready  to  lend  aid  to  vessels  making  for  the  port  Thc^^ 
construction  now  insisted  on,  and  which  was  adopted  by 
our  learned  brother  of  the  circuit  court,  would,  as  it  seems 
to  us,  contravene  this  wise  and  prudent  policy,  and  weaken 
the  inducements  held  out  by  the  law  to  pilots  to  venture 
out  to  ,sea. 

We  agree  with  the  learned  counsel  who  argued  for 
the  plaintiff  in  error,  that  a  decision  in  favor  of  the  claim 
of  a  pilot  tendering  his  services  to  a  vessel  going  out 
would  be  productive  of  unfortunate  results,  which  would 
greatly  impair,  if  it  did  not  destroy,  the  efficiency  of 
the  system.  Pilots  would  not  have  the  same  induce- 
ments to  cruise  outside  the  bar  for  the  benefit  of  commerce, 
but  would  quietly  remain  in  port,  and  content  themselves 
by  collecting  outward  pilotage  from  every  vessel  leaving 
the  harbor.  We  cannot  think  the  legislature  contemplated 
that  their  pilotage  laws  would  ever  receive  the  construction 
now  contended  for ;  and  to  sanction  it,  we  think,  would 
not  be  construction  in  a  legitimate  sense,  but  judicial  leg- 
islation, by  which  rights  and  conditions  would  be  annexed 
to  the  law,  never  intended,  and  certainly  nev:er  expressly 
or  impliedly  enacted  by  its  authors.  The  law,  as  it  stands, 
gives  to  pilots  in  ports  and  harbors  the  right  to  compensa- 
tion for  services  actually  rendered  and  accepted,  but  to 
those  cruising  outside  of  the  bar  it  secures  compensation 
for  services  tendered ;  and  should  the  services  thus  tendered 
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^  accepted,  it  entitles  them  not  only  to  inward,  but 
outvani,  pilota^ro  fees  for  tlie  vessel  atrcepting  the  tender 
^aJe  outside  the  bar.  These  favors  are  extended  only  to 
^Ae  darin^^'  and  vigilant  guide,  who  encounters  and  braves 
<Ae  dangers  of  the  seas.  » 

,  r/ie  plaint  ill'  in  the  court  below  made  no  case  that  en- 

'"^d  him  to  recover,  and  the  finding  in  his  favor  must  be 

*  aside,  and  a  new  trial  awarded. 

•/udgineiit  reversed. 


IlARDiy  v8.  McCoRD,  executor. 

^  x^  cicr  T  the  act  of  180*%,  an  applicant  for  homestead  and  exemption, 
r^^^^^i-the  constitution  of  that  year,  was  required  to  make  a  sched- 
**    '^  f  the  personalty  which  he  wished  exempted,  and  the  ordinary 


'»^uired  to  issue  an  order  to  the  county  surveyor  to  set  apart 
'^^^tT  oath  lands  of  the  applicant  not  exceeding  $2,000  in  specie, 
^^^    %o  Bun'ey  and  plat  the  same,  and  when  he  returned' this  plat 
'^r  oath,  if  no  objections  were  filed,  the  ordinary  should  ap- 


;A^^^^«  tlie  schedule  of  personalty  and  the  return  of  the  surveyor, 
^^^ih  was  then  turned  over  to  the  clerk  of  the  superior  court  for 
Tfl ;  if  objections  were  made  by  a  creditor  of  tlie  applicant,  as- 
f)Ts  wpre  appointed,  and  from  an  approval  of  their  return  an 
«al  could  bo  taken.    There  was  no  requirement  of  a  petition, 
^      t.liat  it  should  state  that  the  applicant  was  the  head  of  a  family. 
*    Ihis  were  otherwise,  a  homestead  having  been  granted  in  1868, 
.  *^  amendment  of  the  application  could  be  allowed  by  the  ordinary 
^^  1883,  so  as  to  state  the  residence  of  the  applicant,  and  that  he 
^as  the  head  of  a  family.    Such  an  amendment  having  been 
^Uoweil,  the  original  homestead  and  exemption,  with  the  amend- 
ment, were  admissible  in  evidence. 

UMtth  18,  1S84. 

Bomest€ad.  Pleadings.  Amendment.  Before  Judge 
^WART.    Rockdale  Superior  Court.    August  Term,  1883. 

• 

A  Ji.  fa.  in  favor  of  McCord,  executor,  against  Hardin, 
was  levied  on  certain  corn,  etc.,  which  Hardin  claimed  to 
beexemptastheproceedsof  land  which  had  been  set  apart 
to  him  as  a  homestead.  On  the  trial,  he  offered  in  evidence 
the  record  of  the  setting  apart  of  a  homestead  to  him  and  an 
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amendment  thereto ;  but  they  were  rejected  by  the  court 
After  verdict  against  him,  he  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

The  original  petition  for  homestead  offered  in  evidence 
stated  that  the  applicant  was  the  owner  of  certain  prop- 
erty ;  that  he  desired  to  have  a  homestead  therein ;  and 
prayed  that  the  county  surveyor  be  directed  to  survey,  set 
apart  and  value  such  homestead  as  by  law  required.  Ex- 
empHon  of  certain  personalty  was  also  asked.  This  peti- 
tion was  filed  November  7,  1868.  The  county  surveyor 
made  his  return,  and  the  homestead  and  exemption  were 
approved  November  23, 1868.  In  March,  1883,  the  same 
petitioner  asked  to  amend  his  former  petition  by  inserting 
an  allegation  that  he  was  a  citizen  of  the  county  of  the 
application  and  the  head  of  a  family,  consisting  of  himself, 
his  wife  and  three  minor  children.  The  ordinary' caused 
a  citation  to  be  issued  and  published,  and  at  the  April 
term,  1883,  passed  an  order  allowing  the  amendment 

A.  0.  MoOalla  ;  John  I.  Hall,  for  plaintiff  in  error. 

J.  N.  Glenn,  for  defendant. 

Blandford,  Justice. 

John  D  Hardin,  in  1868,  applied  to  the  ordinary  of 
Newton  county,  under  the  constitution  and  act  of  1868,  for 
an  exemption  of  personalty  and  the  setting  apart  of  a 
homestead  of  realty ;  his  application  set  forth  the  person- 
alty in  a  schedule,  also  the  realty,  which  he  wished  ex- 
empted and  set  apart  as  a  homestead,  but  the  application 
failed  to  state  his  residence,  or  that  he  was  the  iiead  of  a 
family,  but  it  claimed  the  exemption  and  homestead  under 
the  constitution  of  1868.  In  1883  he  applied  to  the  or 
dinary  of  Newton  county  to  correct  his  application,  alleg- 
ing that  he  was,  in  fact,  when  the  application  was  made,  a 
resident  of  Newton  county  and  was  the  head  of  a  family, 
consisting  of  a  wife  and  three  minor  children,  who  were 
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named,  and  prayed  that  the  application  bo  amended  in 
Uiese  particulars.  The  ordinary  allowed  this  amendment 
to  l>e  made  to  the  application.  Certain  lands,  which  liad 
been  set  apart  as  a  homestead  by  the  ordinary  in  1868, 
iwere  levied  on  by  execution  iu  favor  of  defendant  in  error 
and  TTere  claimed  by  Hardin,  the  plaintiff  in  error,  for  hiu 
wife  and  children.  On  the  trial  of  the  claim  case,  Hardin 
tendered  in  evidence  the  original  homestead  and  exemp- 
tion allowed  him  by  the  ordinar>'  of  Newton  county  and 
the  ameadmont  allowed  in  1SS3.  This  was  rejected  by 
too  court,  and  this  constitutes  the  error  allej;ed  here. 

Under  the  act  of  1868,  the  applicant  for  homestead  and 

oxemp'iou  was  required  to  make  a  schedule  of  the  per- 

■onalty  which  he  wished  exempted,  and  the  ordinary  was 

'®*l*iired  to  issue  an  order  to  the  county  surveyor  to  set 

*pai-t    Qiider    his    oath,  lands    of    the    applicant,    not 

^^'^^eding  two  thousand  dollars  in  specie  in  value,  and  to 

*'"'^'ey  and  plat  the  same,  and  when  he   returned  this 

plat,   to  the  ordinary  under  Iiis  oath,  if  no  objection  was 

"^ade  by  any  creditor  of  the  applicant,  the  ordinary  was 

I"*-!  ired  to  approve  the  schedule  of  personalty  and  the 

^1  rn  of  the  surveyor,  which  was  turned  over  to  the  clerk> 

tj-je  superior  court,  who  was  required  to  record  Ihe  same. 

*   objection  was  made  by  a  creditor  of  the  applicant,  then 

®   ordinary  waa  required  to  appoint  certain  persons  as 

■  ^^^ssors,  who  were  required  to  value  the  property,  and 

***^n  they  made  their  return,  the  onliuary  was  required 

"^  Approve  the  same ;  either  party  liad  the  riglit  of  appeal 

**>  He  BUperior  court.     The  act  of  18G8  did  not  require  a 

^tition,  net  did  it  require  the  petitioner  to  stale  that  he 

**s  the  head  of  a  family,  but  he  was  only  required  to 

'^iske  a  schedule  fit'  the  personalty  which  he  desired  ex- 

**Opted.    But  ho  this  as  it  may,  in  this  case  the  applicant 

^  present  a  petition,  in  which  he  not  only  set  fortit  the 

^encmalty  which  he  desired  exempted,  but  also  the  lands 

^ridoh  he  wished  set  apart  as  a  iiomestead,  and  failed  to 

Mitohu  residence  and  that  he  was  the  head  of  a  family. 

T79-J7 
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If  tliis  petition  was  not  sufncient,  then  we  <  hink  that  it 
wab  cured  and  rendered  sufficient  by  the  amendment 
allowed  by  the  ordinary  in  1S83.  It  is  insisted  by  defend- 
ant in  error  that  the  amendment  could  not  have  been 
allowed  in  13S3,  and  that  the  action  of  the  ordinary  in  this 
respect  was  void.  We  do  not  think  so.  Tlio  ordinary  had 
full  power  and  jurisdiction  over  this  matter.  Whether  the 
petition  was  sufficient  or  not  without  amendment,  we 
are  satisfied  that  the  ordinary  had  the  right  to  pas3  on  the 
amendment,  and  when  allowed  by  him,  it  was  as  good  as 
if  the  matters  contained  in  the  amendment  had  been  em- 
braced in  the  original  petition  of  plaintiff  in  error;  and  to 
this  effect  is  the  decision  of  this  court  in  the  case  of  Wal- 
lace vs,  Cason^  42  Ga.^  435,  in  which  it  is  decided,  "  that 
the  court  has  power  at  any  time  to  amend  its  records." 
"  Every  court  has  power  to  amend  its  records  to  make 
them  conformable  to  truth."  "A  court  has  power  to 
amend  its  records  to  make  them  conform  to  the  actual 
facts  of  the  case,"  And  further,  it  is  there  held  that 
"  the  court  may,  in  its  discretion,  receive  and  act  upon  any 
competent  legal  evidence."  43  New  Ilamp.,  608.  "  There- 
cord  is  a  question  ot  fact,  that  has  to  be  established,  like 
any  other  facts,  by  pertinent  evidence,  and  parol  evidence 
is.  admissible  in  such  inquiry."  25  Conn.,  337.  This  case, 
together  with  the  authorities  cited,  fully  establishes  the 
power  and  the  right  of  the  ordinary  to  have  allowed  the 
amendment  to  plaintiff's  petition,  fcjo  we  think  that  the 
original  homestead  papers,  together  with  the  amendment 
of  1883,  should  have  not  been  rejected  as  evidence  by  the 
court,  and  that  his  judgment  must  be  reversed  for  these 
reasons. 

Judcment  reversed. 
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*a  inion  (or  libel,  where  the  pUintiff 's  declaration  does  not  sliom 

'hat  the  publication  was  a  privileged  commuiiication,  whether  it 

I  *u  BO  or  not,  under  the  facts  proved,  is  a  question  for  the  jurv  ; 

''Ml  ilthoujjh  a  cOTnmunicAtion  charging  that  a  coaetable  hod  col- 

'^led  money  and  approprialad  it  to  his  own  use  may  have  been 

^'^nleged,  in  a:i  action  tlierefar,  thp  plaintiff  was  entitleil  to  have 

"  submitted  to  the  jury,  whether  the  same  was  published  mali- 

C«  .""""^^/or  not, 

'    ira.lico  may  be  inferred  from  thecharacter  at  the  charge,  and  its 

^'steoce  may  bo  rebutted  by  proof.     In  caae  of  an  unprivileged 

{Drnuuication,  want  of  malice  goes  in  mitigation  of  damages ;  if 

,    *    communication  be  privileged,  absence  ot  malice  constitutes  a 

rt.j^^  'o  -the  recovery.    This  involves  a  submission  tj  the  jury. 

jyV^    <*«io  who  wrote  a  communication,  charging  a  constable  with 

jT^^'X'X'ropriating  money,  was  a  road  coinraissioner,  and  wrote 

Q*^    *^<Dmmunlcation  to  the  commissioners  ot  roads  and  revenues 

»,  .       *^      county  respecting  his  duties  as  such  commisaioiisr,  it  was 

^.,  .J* '^^ijed;  and  if  it  was  written  in  good  faith,  without  malice,  an  J 

,.      ^*      *^o  intent  to  injure  the  raputation  of  plaJntiflf,  ho  could  iioi 

|Lm^~*^~^r;orifthaatatement3iaitw>jro  true,  ha  could  not  recover; 

jjj^^-  ^  *     the  privilege  was  used  merely  aa  a  cloak  for  venting  private 

j,»     *.^*.  and  not  bona  fide  in  promotion  ot  the  object  for  which  the 

^'^X«geis  granted,  then  the  plaintiff  could  recover. 
*****=»*»«,  IMl. 

^t*"^^].  Malice.  Practice  in  Superior  Court.  Non-suit. 
**^*~**"^  Judge  Bhanham.  Floyd  Superior  Court  Septem- 
^^    -^«3joumed  Tera,  1883. 

^^^"ported  in  the  decision. 
'^  Sight,  Mkyerhardt  &  WmonT,  for  plaintiff  in  error. 
-^Lkxavder  &  WniauT ;  C.  N.  Featherstok.  I'or  defend- 

%UiifOBD,  Justice, 

..Pevce  ■brought  his  action  for  libel  against  Brewer,  in 

,    Vldet^  it  iB  alleged  that  the  defendant  wrote  and  published 

*'plMrif1ff,tf»*t  the  plaintiff  had  collected  money  as  a  con- 
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stable,  and  appropriated  it  to  his  own  use.  Evidence  wag 
submitted  by  plaintiff  tending  to  show  that  the  statement 
was  not  true ;  it  was  also  shown  that  Brower  was  a  load 
commissioner,  and  that  the  communication  was  addressed 
to  the  clerk  of  the  board  of  commissioners  of  roads  and 
revenues  of  Floyd  county.  When  the  plaintiff  had  closed, 
the  defendant  moved  to  non-suit  plaintiff^  upon  the 
ground  that  the  communication  complained  of  was  privi- 
leged, and  that  plaintiff  had  failed  to  ehow  malice.  The 
court  sustained  the  motion,  and  awarded  a  non-suit  in  said 
case.  The  plaintiff  excepted,  and  this  exception  is  com- 
plained of  now  as  error. 

The  plaintiff  in  error  insists  that,  although  the  commu- 
nication may  be  privileged,  he  h^d  the  right  to  require 
that  the  alleged  libel  be  submitted  to  the  jury ;  that  they" 
were  to  determine,  from  it  and  other  evidence  subniitte(3' 
by  plaintiff,  whether  the  same  was  published  maliciously^ 
or  not,  and  in  behalf  of  this  position  he  cites  a  numbered 
authorities.    Waite's  Actions  and  Defences,  vol.    4,   p^ 
304,  §2,  and  cases  there  cited ;  46  N.  Y.,  427 ;  24  Wend.^ 
42  i;  48  N.H.,  161 ;   2  Add.  on  Torts,  932,  note  k.;  2  Add^ 
on  Torts,  p.  945,  §1100. 

In  behalf  of  the  defendant  in  error,  it  is  insisted  that,  as 
the  plaintiff's  proofs  submitted  showed  the  communicatiorL 
made  by  defendant  was  privileged,  and  that  it  was  pub- 
lished without  malice,  it  was  not  only  the  right  but 
the  duty  of  the  court  to  arrest  the  case  and  award  a  non- 
suit, as  \vas  done  ;  and  he  cites  a  number  of  authorities  to 
sustain  this  position.     1  C,  M.  &  R,  192 ;  17  E.  C.  L.,  185 ; 

0  H.  ct.  C,  403 ;  Bull.  N.  P.,  8  ;  25  E.  C.  L.,  508 ;  6  0.  & 
P.,  497 ;  70  E.  C,  L.,  581 ;  10  C.  B.,  583 ;  71  E.  C.  L.,  307; 

1  T.Min.,  110;  Lester  vs.  Thurman^  51  Ga.^  118. 

The  question  has  been  ably  and  exhaustively  argued  by 
the  counsel  for  the  parties  in  this  case,  and  while  it  is  to 
l)e  conceded  that  the  English  authorit-'es  sustain  the  views 
submitted  by  counsel  for  defendant  in  error,  the  Amer- 
ican decisions  are  equally  as  conclusive  of  the  view  pre- 
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■^^n te<i  by  counsel  for  plaiiitiJT  in  error.     Whatever  doulit 

"^"e  might  have  aa  to  the  true  rule  upon  the  quc»:tioii  puI)- 

"u'ttecl  by  the  parties,  if  we  wore  left  to  decide  upon  the 

Sutliorities  presented,   tliis   doubt   vanishes    before    our 

"W'li     wtiitute,  which  itself  affords  a  rule  and  a  solution  of 

"ii-3    <  I  ^leslion,  and  which  binds  this  court.     Code.  g^OTS. 

^t  if*    cleclared,  '•  In  all  actions  for  printed  or  spoken  defa- 

"'n  t  i  <-^n,  malice  is  inferred  from  the  character  of  the  oliar^e. 

.    ^^'^   existence  of  malice  may  be  rebutted  by  proof,  which 

'"    *"*■  H  cases  shall  go  in  mitigation  of  damages,  and  in  cases 

^      r*  »~  iviieged  comuiunications  will  be  in  bar  of  the  recov- 

-  '  -     "*    Tlie  charge  in  this  ease  is  the  niisappro2)riation  of 

*^'*~**y  collected  by  plaintiff  as  a  constable.  Cannot  malice 

-^  *  ■"xferred  from  the  characterof  this  charge?  Wlioistoin- 

^  t!  Who  is  to  pass  upon  the  question  whether  this  infer- 

*--  *Dof  malice  lias  been  rebutted  by  proofs?  Tlieonlydiffer- 

*^^  made  hv  tho  statute  between  a  communication  not 


"^"ileged  and  one  that  is  privileged  is  that,  in  the  former  or 
X^rivtleged  class,  want  ofmalifeyees  in  mitigation  of'dani- 
?^^  s,  while  in  the  latter  class  of  jirivileKed  communications, 
^enceofnialice  constitutes  a  bar  lo  the  recovery.  It  is  most 
•\nifest  from  this  statute  that  these  matters  are  to  be 
^^^Jinittt'd  to  and  passed  on  by  the  jury,  the  court  (akiiiK 
^l-e  to  instruct  them  as  to  tho  law  governing  their  finding. 
*^*1  this  ca'!?.  the  plaintifPs  declaration  does  not  show  that 
'■Ue  publication  was  a  privileged  comnumication,  and 
Whether  it  be  or  not,  upon  tho  facts  proved,  is  a  ques- 
tion for  the  jury.  If  [irower  was  a  road  commissioner,  and 
he  wrote  the  commuiiication  to  the  commissioners  of  the 
Comity  respecting  his  duties  as  such  commissioner,  then 
the  communication  is  privileged,  and  the  court  should  so 
instruct  the  jury;  and  if  the  same  was  written  in  good 
faith,  without  malii-e,  and  with  no  intent  to  injure  the 
reputation  of  the  plaintiff,  then  plaintiff  cannot  recover 
And  ftirther,  if  the  represent  at  Ions  of  tho  defendant  con- 
cerning the  plaintiff  arc  true,  he  cannot  recover.  But  if 
tte    privilege   was  used   merely  as  a  cloak  for  venting 
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private  malice,  and  not  honajide  in  promotion  of  th( 
ject  for  which  the  privilege  is  granted,  then  the  plai 
could  recover.     Code,  g29Sl. 

We  feel  constrained  to  reverse  the  judgment  of 
court  in  granting  and  awarding  the  non-suit  in  this  « 
}    i  J  udgraent  reversed. 

*  c 

J';   A  Hope  et  ah  vs.  The  Mayor,  etc.,  of  Gainesvilli 


1.  Where  it  appear  from  the  whole  of  a  10}>islative  act  that  the 
purpusc  and  object  was  to  create  a  corporation  to  lay  out  am 
struct  a  railroad  between  certain  points,  any  instruiuentali 
thorizivl  by  the  act  in  aid  of,  to  conduce  to,  and  to  assist  tli 
great  purpose  of  the  act,  is  not  a  different  subject-matter ;  ar 
act  is  not  unconstitutional  as  containing  more  than  one  su 
matter  or  matter  different  from  that  expressed  in  the  title  1 
fore  tlio  inclusion  in  the  act  of  1872,  to  incorporate  the  Gaines 
Jefferson  and  Southern  Railroad,  and  for  other  purposes  ther 
connected,  of  a  provision  that  any  corporate  town  or  city  o 
state  interested  in  the  construction  of  said  road  mi^ht  sub: 
to  the  <'a])ital  stock  of  the  company  by  an  election  to  be  he 
tliat  pnrjKJ.se,  ai*d  that  tlie  subscription  of  the  city  of  Gaine 
to  tlie  ijainesvilleand  Jefferson  Railroad  is  legalized  and  confl 
as  a  subscription  to  the  Gainesville,  Jefferson  and  Southern 
road  Com])any,  did  not  render  it  unconstitutional. 

va.)  The  objection  should  t>e  serious  and  the  conflict  betwee 
statute  and  the  constitution  plain  and  unmistakable  befoi 
jmliciary  shouM  disregard  a  legislative  enactment  upon  the  gi 
that  it  embraced  more  than  one  object,  or  if  but  one  object,  i 
not  sufficiently  expres8e<l  in  the  title. 

'2.  Where  such  an  act  was  on  its  i>:issage  before  the  legislature  r 
same  time  with  an  amendment  to  I  he  charter  of  the  city  of  G:' 
villc,  l)y  which  it  was  provided  that  the  ci'v  cnnncil  should 
lM)\MTto  issue  the  bonds  or  not(»s,  or  both, of  said  city  for  the 
poscnf  im|»roving  its  streets  and  promoting  its  growth  an 
vanccnuMit  and  etlucational  facilities,  and  all  the  property  of 
city  ^houM  be  bound  for  their  redemption,  provided  that  the 
of  Hiihl  city  should  at  no  time  exceed  $I5.*5.000,  such  acts  di< 
conflict  with  each  other.  The  amendment  to  the  citv  chartt 
limiting  the  debt  of  the  city,  had  reference  to  a  del >t  or  debt 
curre<l  for  improving  the  streets,  etc.,  as  mentioned  therein, 
not  to  subscriptions  to  the  cor])orate  stock  of  this  railroad. 
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unendment  to  tho  city  charier  having  been  approved  tho  day  after 

Ibe  charter  of  tliQrailroad,didnot  repeal  or  render  illegal  tLe  pro- 

Tifliona  of  the  otlicr  acL 
(«•>  Tho  act  of  Fubruary  22, 1873,  removes  all  doubt  by  amending 

Die  net  limitiag  t!io  city's  indobtcduGsa  and  pro vidina  that  no  part 
thereof  Bhoold  bo  cooatraed  to  nO'oct  in  any  manner  tlie  city's 
inbacription  to  the  stock  of  tho  railnMd. 
3'  Equity  seelu  to  do  full  and  complete  justice,  and  all  partiea  inter- 
*3led.  in,  the  euhject-mntter  of  a  suit  should  bo. made  parties  tliere- 
"•  Xhe  injunction  conlil  have  boon  refused  for  ivant  of  proper 
P**^sa ,  the  holders  of  bonds,  the  payment  of  which  it  was  sought 
"  enjoin,  not  being  parties 

*P'"   15.  UM. 

Oonatitotional  Law.  Laws.  Charters,  Railroads. 
Municipal  Corporations.  Before  Judge  Stewart.  Hall 
County.    At  Chambers.    January  2i,  18S4. 

ttop^  gtal.,  filed  tlieir  bill  as.iiiist  the  Mayor  and  Coun- 

***    the  city  of  Gainesville,  alleging  tliat  they  were  citi- 

^  ^Wd  tax- payers  of  that  place ;  that  on  or  about  July 

'    °SO,  defendants  issued  city  bonds  to  the  amount  of 

th^^*^^**^'  ®"'*  ^^  °'  ^^^^  August  5, 1881,  tliey  issued 

°^^r  "boDds  to  the  amount  of  $20,000.00 ;  that  uU  of  these 

'"^   issued  to  pay  a  subscription  of  tlio  city  of  Giiines- 

'  *^  to  the  stock  of  the  Gainesville,  Jefferson  and  South- 

"^  Railroad;  that  the  bonds  are  held  by  persons  unknown 

^Jomplainants;  that  defendants  are  preparing  io  pay  the 

^^t  installment  of  interest  on  these  bonds  to  the  amount 

^*  %1,750.00;  and  that  the  subscription  to  tlio  stock  was 

^*galand  invalid,  and  the  bonds  void.    The  prayer  waa 

"^f  injunction  to  prevent  the  defendants  from  paying  the 

**ltere8t  on  the  bonds,  or  from  assessing  a  tax  to  pay  the 

PviDcipal  or  interest  on  the  bonds,  end  for  subpcena  and 

SBnend  relief.    The  legal  principles  pressed  before  tho 

^preme  Court  are  stated  in  laa  decisitin. 

Defendants  answered;  anl  on  the  hearing,  upon  the 

^ill,  answer  and  numerous  nllidavits  pro  and  con,  the  chan- 

..     .  Oilln  TttfuBed  the  injunction,  and  complainants  excepted. 
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Geo.  N.  &  D.  P.  Lester  ;  W.  F.  Findlby,  for  plaintiflEB 
in  error. 

Hopkins  &  Glenn,  for  defendants, 

Blandford,  Justice. 

The  question  presented  by  this  record  is,  whether  the  act 
to  incorporate  the  Gainesville,  Jefferson  and  Southern 
Railroad  Company,  and  for  other  purposes  therewith  con- 
nected, approved  August  23, 1872|  is  constitutional  or  not 
The  act  provides  for  the  incorporation  of  certain  persons 
and  such  others  as  may  be  associated  with  them  as  a  body 
corporate  by  the  name  of  the  Gainesville,  Jefferson  and 
Southern  Railroad  t^ompany;  that  they  may  hold  and 
convey  real  estate.  The  6th  section  of  the  act  provides 
that  they  may  survey,  lay  out  and  construct  a  railroad 
from  the  city  of  Gainesville,  in  Hall  county,  by  way  of 
JeiTerson,  in  the  county  of  Jackson,  to  some  point  they 
may  select  on  the  Georgia  Railroad  or  on  the  Athens 
Branch  Road.  And  by  the  ninth  section  of  this  act  it  is 
further  provided,  that  any  corporate  town  or  city  of  this 
state,  interested  in  the  construction  of  said  road,  may 
subscribe  to  the  capital  stock  of  said  company,  by  an 
election  to  bo  held  in  said  city  or  town,  as  provided  by  the 
constitution.  And  the  subscription  of  the  city  of  Gaines- 
ville to  the  Gainesville  and  Jefferson  Railroad  is  legalized 
and  confirmed. as  a  subscription  to  the  Gainesville,  Jeffer- 
son and  Southern  Railroad  Company. 

Before  the  passage  of  this  act,  the  people  of  Gainesville 
had,  by  a  vote  authorized  by  a  resolution  of  the  mayor 
and  council,  granted  a  subscription  of  thirty  thousand  dol- 
lars to  the  capital  stock  of  the  Gainesville  and  Jefferson 
Railroad ;  and  after  the  passage  of  this  act,  the  citizens  of 
Gainesville,  by  an  election  held  for  that  purpose,  author- 
ized tho  municipal  authorities  to  increise  the  subscription 
of  tho  ci<y  to  tho  capital  stock  of  said  company  to  fifty 
thousand  dollars.     This  subscription  was  made  by  the 
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"t  iiLor-ities  of  Gainesville,  and  fifty  tliousand  dollars  of  liio 
^^^s  were  issued  by  said  city  and  turned  over  to  said 


^'lx-o£ad  company,  and  stock  to  the  amount  of  fifty  thou- 
7^^^       dollars  in  said   railroad    company   was  issued   to 


ity  of  Gainesville.    These  bonds  were  sold,  and  the 


^^^^^^^^cds  applied  to  the  construction  of  said  road. 

J*        3t  is  contended  by  the  able  and  learned  counsel  for 
^       ^  ^""^  tiffin  error,  that  the  act  of  August  23, 1872,  is  un- 

itutional  and  void,  because  it  violates  paragraph  5, 

4,  article  3  of  the  constitutionof  1 8G8  of  this  state, 

-Ti  declares   '•  that  no  law   or   ordinance  shall  pass 

h  refers  to  more  than  one  subject-matter  and  contains 

er  different  from  that  expressed  in  the  title  thereof." 

it  is  insisted  that  the  case  of  the  Hoard  of  Educa- 

of  Americus  vs.  Barlow  et  al.^  as  reported  in  49  Ga.^ 

is  in  point,  and  decides  this  case.     While  we  admit 

there  is  much  reason  and  force  ia  this  position  of 

ntifT  in  error,  yet  we  think  that  the  case  relied  on 

t  bo  i oft  to  stand  on  its  own  peculiar  merits,  and  is 

to  bo  extended  beyond  the  plain  and  obvious  facts  of 

tease.     It  is,  to  say  the  least  of  it,  of  doubtful  au- 

rity.    And  the  same  bench  wliich  made  this  decision 

^rwards  modified  it.     52  Ga.<^  627.     See  also  Ilowellvs. 

<ite^  71   Ga..  224.     Whether  an  act  of  the  legislature 

^  ^^titains  matter    difierent  from  that  which  is  expressed 

^^  its  title,  or  refers  to   more  than  one  subject-matter, 

^  not  at  all  times   easy  of  solution,  and  it  is  somewhat 

^iflScult  to  Iny  down   any   general   rule  by  which  this 

^5j  to  be  determined.     In  the  case  of  Ruder  vs.  Township 

^f  Union,  39  N.  J.  L.,  509,  Chief  Justice  Beasely  says  of 

^  similar  provision  in  the  constitution  of  New  Jersey  to 

the  one  here  under  consideration,  that  its  purpose  is  plainly 

two-fold :    "  First,  to  ensure  a  separate  consideration  for 

every  subject  presented  for  legislative  action.     Socond,  to 

ensure  a  conspicuous  declarjition  of  such  purpose.    By 

the  former  of  these  requirements,  every  subject  is  made 

to  stand  on  its  own  merits,  unaffected  by  'improper  influ- 
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ences'  which  might  result  from  connecting  it  with  o 
measures  having  no  proper  relation  to  it ;  and  by  the  3  * 
ter,  a  notice  is  provided,  f  o  that  the  public,  or  such  part  «c:^^ 
as  may  be  interested,  may  receive  a  reasonable  intimafc-i 
of  the  matters  under  legislative  consideration.-'  The  <^  ^ 
stitution  only  requires  substantial  unity  in  the  statutas^  ^ 
objects.     See  Cooley's  Const.  Lim  ,  146,  n.  1. 

The  Supreme  Court  of  the  United  States,  107  U.  S,  1 
by  Harland,  J.,  held  this  language :  ^^It  is  not  intended 
the  constitution  of  New  Jersey  that  the  title  to  an 
should  embody  a  detailed  statement,  nor  be  an  index 
abstract  of  its  contents.     The  one  general  object,  the  c 
ation  of  an  independent  municipality,  being  expressed  ^ 
its  title,  the  act  in  question  properly  embraced  all  tt^ 
means  or  instrumentalities  to  be  employed  in  the  accon^ 
plisliing  the  object." 

We  think  these  principles  are  sound,  and  that  an  ac^ 
cannot  be  obnoxious  to  the  objections  urged  against  th  ^ 
act  of  1872,  when  it  appears  from  the  whole  act  that  th^ 
great  purpose  and  object  of  the  legislature  was  to  create 
a  corporation  to  lay  out  and  construct  a  railroad  between, 
certain  points,  and  to  carry  out  this  object  and  purpose 
certain  means  and  instrumentalities  were  authorized  by 
the  act.    Yet  because  the  means  are  provided  in  the  act  by 
which  thi«  railroad  is  to  be  laid  out  and  constructed  and 
the  object  of  the  legislature  effected,  it  is  said  it  renders 
the  act  void,  as  containing  more  than  one  subject-matter. 
We  do  not  think  so.  When  it  is  plain  by  the  acta  certain 
thing  is  to  bo  done,  any  instrumentality  authorized  by  the 
act  in  aid  of,  to  conduce  to,  to  assist,  the  one  great  purpose 
of  the  act  is  not  a  different  subject-matter,  but  is  part  of 
the  main  subject-matter;  it  is  a  part  of  the  ^' substantial 
unity  in  tlie  statutable  object,"  and  is  not  unconstitutional. 
Tlie  objections  should  be  serious  and  the  conflict  between 
the  statute  and  the  constitution  plain  and  unmistakable 
before  the  judiciary  should  disregard  a  legislative  enact- 
ment,  upon  the  ground  it  embraced  tclox^  >Jti^tL  oxva  ^biect^ 
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or  if  bat  one  object,  it  was  not  sufficiently  expressed  in  the 
title. 

2.  It  is  further  contended  in  belialf  of  the  plaintiff  in 
error,  that  the  act  amending  the  charter  of  the  city  of 
Gainesville,  approved'  the  24th  day  of  August,  1873,  by 
ita  6th  Bection,  limits  the  debt  of  the  city  to  thirty-five 
thousand  dollars,  and  that  therefore  the  issuing  of  fifty 
tnousaad  dollars  of  the  bonds  of  the  city  to  pay  the  city's 
eabscription  to  the  Gainesville,  Jefferson  and  Southern 
■*MUlpoad  was  unauthorized  by  law  and  illegal. 

Xlie  6th  section  of  the  act  provides  that  the  mayor  and 
•Council  shall  have  power  and  authority  to  issue  the  bonds 
P*"  *iotes,  or  both,  of  said  city  for  the  purpose  of  improving 
'8  streets  and  promoting  its  growth  and  advancement  and 


~**Ucational  facilities,  and  all  the  property  of  said  city  shall 
■  ®  l^und  for  their  redemption,  provided  that  the  debt 
.     ^said  city  shall  at  no  time  e.x:ceed  thirty-five  thousand 

.     -^^  his  act  was  approved  the  day  after  the  act  incorporat- 
S  the  Gainesville,  Jefferson  and  Southern  Railroad  was 
^X*roved.    These  two  acts  were  before  the  legislature  at 
^^  same  time,  and  it  may  be  fairly  inferred  that  they  were 
^^t  in  any  manner  in  conflict;  that  the  act  of  tlio  24tli  of 
■^^igust,  1873,  which  limited  the  debt  of  the  city  to  thirty- 
^Ve  thousand  dollars,  referred  to  a  debt  or  debts  to  be 
**curTed  for  improving  the  streets,  etc.,  as  mentioned  in 
%e  sixth  section  of  the  act,  and  not  to  subscriptions  to  tlie 
capital  stock  of  the  Gainesville,  Jefferson  and  Southern 
fiailtoad,  as  provided  in  the  act  approved  the  23d  of  Au- 
gust, 1872. 

■  Bnt  whatever  doubt  there  might  be  as  to  this  question, 
the  same  is  resolved  by  tho  ISth  section  of  an  act  to  amend 
the  several  acts  incorporating  thu  city  of  Gainesville,  and 
ibr other  purposes,  approved  221  Febru;iry,  1S7},  which 
I,  after  re-enacting  the  Cth  section  of  the  act  of  24th 
ij  1873,  with  the  proviso  that  the  debt  of  said  city 
^jB  jioi  exceed  tbirty-hve  thousand  doUars,  coula.m%9 


i  '  t 
( 


'.r 
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further  proviso,  "  that  no  pr.rts  of  this  act  shall  ever* 

construed  to  affect,  in  any  manner  whatever,  the  subsc^ri 

tions  of  the  city  of  Gainesville  to  the  Gainesville,  J^^^ 

son  and  Southern  Railroad  Company,  and  to  the  Rom^    ^ 

Raleigh  Railroad  Company.     Thus  do  all  doubts  c(3*^' 

Whatever  constitutional  objections  there  might  be  to     * 

act  of  the  23cl  August,  1872,  and  to  the  power  tx)  incr^=^' 

the  debt  of  Gainesville  over  thirty-five  thousand  doll  -^ 

under  the  act  of  August  24th,  1872,  this  last  act  of    ^ 

February,  1S73,  makes  all  things  plain  and  easy;  it  ^ 

clear  legislative  asseat  t  >  the  right  and  authority  of    '^ 

city  of  Gainesville  to  make  subscriptions  to  tlie  Gaiim-  ^ 

ville,  Jefferson  and  Southern  Railroad. 

3.  Equity  seeks  to  do  full  and  complete  justice,  and 

i^  this  purpose  it  is  a  fundamental  rule  of  equity  that 

jy  9  persons  interested  in  the  subject-matter  of  a  suit  shall  t 

V'A  made  parties  thereto.    Now,  it  strikes  us  that  the  holder 

C;^|  of  the  bonds  of  the  city  of  Gainesville,  the  payment  O 

fj-^-fjJ  the  interest  upou  which  is  sought  to  be  enjoined  by  thii 

proceeding,  are  interested  in  this  suit.  They  are  the  cred- 
itors; their  rights  and  interests  are  sought  to  be  affected  by 
this  suit ;  they  aro  necessary  parties  to  this  proceeding, 
and  while  we  think  tli.it  tho  injunction  was  properly 
refused  upon  the  other  points  mentioned,  yet  we  think 
that  the  injunction  could  have  been  well  refused  upon 
'"Hk  '  this  last  ground. 

'  v" .'  Judgment  affirmed. 

■i.  4 

-.  1 

■t- 


The  East  Tennessee,  Virginia  and  Georgia  Railroad  vs. 
i!^'i  Miles. 


Where  suit  was  brought  in  a  justice's  court  for  $60.00  damages  and 
$20.00  attorneys'  fees,  and  after  ludgiuent  for  tlie  plaintiff  for 
$60.00,  tlie  defendant  gave  notice  of  an  intention  to  appeal  to  the 
superior  court,  bat  before  it  had  done  so,  the  plaintiff  entered  an 
appeal  to  a  jury  in  the  I'ustice's  court ;  the  aubsec^uent  entry  of  the 
appeal  to  the  superior  court  did  not  serve  *«;>  Tem<(^N«>&i<^<^aAi^  Vc^\& 


Appeal,    Bsfore   Judge   Mershos.     Appling   Superior 
•^""•t.     October  Term,  1S83. 

'^^ported  in  the  decision. 

^-   E.   MoLesdon  ;   QoOdtear  &  Kay,   for   plaintiiF  in 
eiTor. 

^'   J.  HoLTOS  &  Sow,  by  Hesry  B.  Tompkins,  for  de- 
fendant. 

^Ni>B-oKD,  Justice. 

.    ^  plaintiff  in  error  was  sued  for  killing  a  calf,  valued 

sixty  dollars,  and  twenty  ilollara  for  counsel  lees,  by  de- 

"clant  in  error.     The  j  ustice  rendered  j  ndgment  for  the 

PUntiff  for  sixty  dollars.     The  plaintilT  in  error  gave 

'ce  -tiia^  }jQ  would  appeal  the  case  to  the  superior  court, 

***d,  within  the  time  allowed  by  law,  enter  an  appeal 


to  the 


Buperior  court.     The  defendant  in  error,  before  the 


Ppe^l  of  plaintiiT  in  error  was  entered  to  tho  superior 

**-  entered  an  appeal  to  a  jury  in  the  justice's  court. 

^  J  udge  of  the  superior  conrt,  upon  certiorari,  held  that 

Appeal  to  a  jury  in  a  justice's  court,  had  precedence,  and 

^  *'liling  is  complained  of. 

c»»  myself,  I  think  that  it  makes  no  difference  which 
"I*^^!  was  entered  in  point  of  timo  first,  wlien  both  ap- 
^***  irere  entered  within  the  time  allowed  by  law ;  that 
^-_  "^-ppeal  to  the  superior  court  ousted  the  justice's  court 
K  *Xl  juTiftdwrfion,  and  removed  the  whole  case  to  the 
I  _.I*^Tior  court.  Code,  §§3628, 3627.  The  superior  courts 
j  ^WIb  state  ara  vested  with  appellate  jurisdiction  in  all 
■t^Z^*  provided  by  law.  Const,  of  Ga.,  Article  6,  ^ax.  4, 
^^***^  gsi42.    To  allow  an  appeal  to  a  jury  in  a  jusVietfa 
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court  to  take  precedence  of  an  appeal  to  the  superior  cjoiirt, 
would  be  to  deprive  the  latter  court  of  this  jurisdiction 
expressly  provided  by  the  constitution  of  this  state. 

When  the  law  allows  the  right  of  appeal  to  two  paX^^®^ 
whose  nghts  are  antagonistic,  at  one  and  the  same  ti^^^ 
and  one  enters  an  appeal  to  a  jury  in  a  justice^s  court, 
the  other  enters  an  appeal  to  the  superior  court,  I  thin 
appeal  to  the  latter  court,  it  being  a  court  of  general  j 
diction,  a  court  of  record,  should  prevail;  besi 
when  an  appeal  is  made  from  an  inferior  jurisdiction 
superior,  it  is  the  means  provided  by  law  for  theremc^  "^ 
of  the  case  from  the  inferior  to  the  superior  jurisdict^  ^ 
and  when  entered  the  caso  is  no  longer  in  the  infe*^^ 
judicatory.  So  that  I  think  tho  superior  court  e 
refusing  the  writ  of  certiorari. 

But  my  associates  think  that,  as  the  appeal  was  ente: 
to  a  jury  in  the  justice^s  court  before  the  appeal  was  ente 
by  plaintiff  in  error  to  the  superior  court,  although 
appeals    were   entered  in  time,  the  case  was  not 
moved  to  the  superior  court,  under  the  act  of  1882,  p. 
but  remained  in  the  justice's  court,  and  that  the  judgme: 
of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 


Saul  vs.  Buck,  Hefflebower  &  Neer. 

1.  If  a  Tvitness  is  impeached,  he  is  not  to  be  believed,  unless  corrob 
rated  by  other  witnesses  or  circumstances  in  proof. 

2.  There  being  no  evidence  to  show  that  certain  creditors  sett) 
with  their  debtor  upon  information  received  by  them  £rom  th 
own  agent,  but  the  evidence  showing  that  such  Bettlement  t 
made  on  tho  basis  of  the  representations  of  the  debtor,  a  reqT 
based  on  the  former  hypothesis  was  properly  refused. 

3.  The  other  grounds  in  this  motion  for  new  trial  are  controlle< 
the  decision  in  Woodruff  v$.  Saulj  70  Ga.,  271. 

4.  A  composition  with  creditors,  btought  about  by  false  and  fra 
lent  flfatcm«»nta  of  the  debtor,  \b  vo\^. 

6»  Where  a  debtor  proposed  io  pay  Mly  c^xA^cnii  >i>aft  ^^ji^sx  ^"^ 
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<leJ>tedness,  and  at  the  eame  time  paid  Bomo  of  his  creditors  in 
full,  and  j)romiscd  to  pay  to  others  seventy-fivo  cents  on  the  dol- 
lar, but  kept  that  fact  concealed  from  the  creditors  who  accepted 
a  settlement  at  lifty  cents,  such  settlement  was  fraudulent  and 
void,  and  did  not  bind  the  creditors. 

April  2&»  1834. 

Debtor  and  Creditor.  Witness.  Impeachment.  Charge 
of  Court,  Fraud.  Before  Judge  Clauk.  City  Court  of 
Atlanta.     June  Term,  18S3. 

Suck,  HefBebower  &  Xeer  brought  suit  against  Sau*  on 
account  for  goods  sold.  The  main  ground  of  defence  was, 
tHat;  defendant  had  made  a  composition  with  his  creditors, 
and  ]iad  settled  i  ho  claim  of  plaintiffs.  Against  this  they 
insisted  that  the  composition  was  fraudulent,  and  while 
pnrjDorting  to  be  alike  as  to  all  creditors,  certain  creditors 
given  more  than  plaintiffs,  and  that  it  was  there- 
void.  The  evidence  was  conflicting.  The  jury  found 
^<^3r  j)laintiff8.  Defendant  moved  for  a  new  trial,  which 
'^'^s  refused,  and  he  excepted. 

1  -1  connection  with  the  second  division  of  the  decision, 
^t  ^"»nay  ha  stated  that  the  defendant,  at  the  time  of  the 
^P*X3promise,  lived  in  Sweetwater,  Tennessee,  while  plain- 
^^'^s  lived  in  Baltimore,  Maryland ;  that  his  store  was 
^^^x-ned ;  that  plaintiffs  had  an  agent  on  the  ground  who 
^  ^CDte  and  telegraphed  to  them  several  times  on  the  sub- 
^^^t;  but  defendant  went  in  person  to  Baltimore,  and  ef- 
ted  the  compromise;  and  that  the  evidence  of  plain- 
ts was  that  they  agreed  to  the  settlement  entirely  on 
^^^ representations  and  statements. 

Mynatt  &  Howell  ;  C.  W.  Smith,  for  plaintiff  in  error. 

Heuben  Arnold,  for  defendants. 

^LANDFORb,  Justice. 

A  verdict  was  rendered  in  favor  of  defendants  \iv  etroi 
^gMiost  the  plaintiff  in  error,  and  he  moved  the  coutt  tox  o^ 
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new  trial,  on  various  grounds,  which  was  overruled, 
this  is  excepted  to.  and  error  is  assigned  here  on 
exception. 

1.  One  of  the  grounds  of  error  in  the  motion  is,  that 
court  charged  the  jury  that,  if  the  plaintiff  was  impeacl 
he  was  not  to  be  believed,  unless  corroborated  by  o 

witnesses  or   circumstances  in  proof.     Under  the  f 

in  this  case,  we  think  that  the  court  would  have  been 

tified  in  going  much  further  than  this.      The  evide 

showed  that  plaintiff  iu  error  was  sworn,  and  he  test: 

in  his  own  favor,  and  tho  main  facts  testified  to  by 

were  contradicted  by  his  sworn  answer  to  a  bill  in  eq 

3  filed  and  pending  in  one  of  the  courts  of  Virginia ;  an< 

^.  was  re-introduced,  when  he  testified  that  he  never  : 

I  the  answer;  did  not  know  that  it  was  important. 

defendants  in  error. read  his  depositions  taken  in  the 

ginia  case,  in  which  he  testified  that  the  answer  was  dr 

by  his  counsel,  from  a  memorandum  furnished  by  him 

and  that  the  answer  was  true  and  correct.  The  jury  m 

well  have  been  instructed  to  give  no  credit  to  a  wit 

thus  impeached. 

2.  The  next  ground  of  the  motion  insisted  on  hei 
that  tho  court  erred  in  not  instructing  the  jury  that,  if 
defcfidants  in  error  made  the  settlement  with  the  plai 
in  error  from  information  received  by  them  from  t 
own  agent,  tben  the  settlement  was  good. 

The  evidence  showed  that  plaintiff  in  error  made  ac 
position  with  his  creditors;  that  he  represented  the  s 
of  liis  affairs  to  defendants  in  error  in  the  city  of  B 
more,  and  obtained  a  settlement  of  fifty  cents  upon 
dollar,  he  stating  that  tliis  was  all  he  could  pay,  and 
he  would  have  to  borrow  money  to  pay  this,  and  that  all  o 
creditors  were  to  bo  paid  in  like  proportion,  and  ye 
the  same  time,  he  had  paid  some  of  them  in  full,  and 
ers  lie  agreed  to  pay  seventy-five  cents  on  the  dollar,  w 
was  concealed  from  defendants  in  error.  Defondani 
error  made  this  settlement  wVl\\  ^\^tvV\S  m  «rc«t  tl* 


FEBRUARY  TERM,  1884. 


accouctofany  iaformation  which  they  received  from  their 
agent,  but  oq  the  statements  made  by  the  plaiiitiif  in  error 
as  to  his  assets  and  liabilities.  A  short  time  after  this 
settlemeat,  the  plaintiff  in  error  swore,  in  answer  to  the  bill 
filed  in  Virginia  against  him,  that  he  was  worth  eleven 
thousand  dollars,  and  that  when  he  made  the  compromise 
with  his  creditors,  he  was  worth  nine  thousand  dollars. 
We  think  the  court  did  right  to  refuse  to  charge  the  jury 
as  insisted  on  by  the  plaintiff  in  error.  There  was  no  evi- 
dence to  require  this  charge. 

3.  The  other  grounds  in  the  motion  for  new  trial  are 
rpUy  covered  and  controlled  by  the  decision  of  this  court 
^n  the  case  of  Woodruff  vs.  Saul,*  this  same  plaintiff  ia 
error. 

^-  The  verdict  of  the  jury  in  this  case  was  demanded 
^y  the  evidence ;  a  composition  brought  about  by  false  and 
'^udulent  statements  of  the  debtor  is  ^'oid,  and  cannot 
stand. 

**-  The  proposition  of  a  debtor  to  pay  fifty  cents  on  the 

^"ar  of  hi?  indebtedness,  when,  at  the  same  time,  he  has 

d  Some  of  his  creditors  in  full,  and  promises  to  pay 

^*rs  seventy-five  cents  in  the  dollar,  which  is  kept  eon- 

^**®^  from  his  other  creditors,  who  accept  a  settlement 

^fty  cents  on  the  dollar,  is  fraudulent,  and  such  settle- 

'^t  is  void,  and  will  not  bind  the  creditor, 

"■■■*©  judgment  of  the  court  below  is  afErmed. 


MOBOAK  vs.  Sprin'O,  sheriff. 

^'^  ft  mleagainsta  aheriff,  ono  ground  beias;  that  the  AherilT  failed 
*^  levy  on  certain  cattle  as  directed  by  tlic  plaintiff,  where  liia  un- 
.^*"^TBiaecl  answer  set  out  that  lio  had  made  search  for  the  cattle  in 
^^^a  eona^i  and  could  not  find  any  such  thorein,  although  tliere 
^^'^KV  aome  men  cattle  in  a  neighboring  county  beyond  hia  Juris- 

.  .  .^^^ttoa ;  thmt  hftving  failed  to  find  any  property,  as  a  last  resort,  he 
*    "Uvlsd  on  COTtain  land  pointed  out  t)y  the  defendant,  such  an- 

^^^l^^nr  dlKharged  him  from  contempt  on  that  ground. 


r»» 


4 
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2.  A  sheriff  cannot  discharge  himself  from  a  rule  against  him  for 

lect  of  duty  in  levying  on,  but  not  selling,  land  pointed  out  by  c:'^ 
fendant  in^.  /a.,  by  showing  that  he  has  accepted  an  affidavits 
illegality  based  entirely  upon  his  own  neglect  of  duty. 

(a.)  If  the  sheriff  and  the  defendant  colluded,  and  thereby  hurt 
plaintiff,  the  sheriff  is  responsible  to  the  extent  of  that  hurt 
facts  may  be  ascertained  by  an  amended  answer  and  traverse, 
desired. 

March  4, 1884. 

Sheriffs,    Negligence.    Levy  and  Sale.    Rule.    Befor^ 
Judge  Bower.    Worth  Superior  Ooort     October  Term^ 
1883. 

Reported  in  the  decision. 

H.  Morgan,  by  W.  E.  Smith,  for  plaintiff  in  error. 

W.  A.  Harris;  D.  H.  Pope,  for  defendant. 
•Jackson,  Chief  Justice. 

TIic  question  made  by  this  record  is,  did  the  court  err 
in  discliarging  the  rule  against  the  sheriff  ? 

The  rule  is  based  ou  two  grounds,  first,  that  the  sheriff 
did  not  levy  upon  certain  cattle,  as  directed  by  the  plain- 
siff  in  error,  and  secondly,  that  he  accepted  an  affidavit  of 
illegality,  and  returned  it  to  court  after  levying  upon  a 
tract  of  land  pointed  out  by  the  defendant  in  execution. 

1.  In  respect  to  the  first  ground,  the  answer  of  the 
sheriff,  which  was  not  traversed,  alleges  that  he  searched 
diligently  for  the  cattle  alluded  to  by  the  plaintiff,  but 
could  find  none  in  the  county  of  Worth;  that  there  were 
some  such  cattle  in  the  county  of  Colquitt,  but  beyond  the 
jurisdiction  of  the  sheriff  of  Worth,  and  they  were  therefore 
not  levied  on  by  him;  and  further,  that  he  used  every  ex- 
ertion to  find  other  property,  and  being  able  to  fine  none, 
he  went  to  defendant  and  requested  him  to  point  out  prop- 
erty, who  pointed  out  the  land  in  question. 
It  appears  from  the  rule  nisi,  tViat  ^e>  ^^  ^V^^t^S.  ^^&  vol- 
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structei  by  pUintifF  to  levy  on  a  stock  of  cattle  belonjrin;;:; 

to  the  estate  of  S.  G.  Ford,  dc^ceased,  in  the  hands  of  E.  J. 

Ford,  administrator,  which  said  sheriff  refused  to  do,"  ])ut 

leWed  on  a  lot  of  land,  "pointed  out  by  the  defendant/' 

Ihe  answer  of  the  sheriff  is  to  the  eflFect  that  he  tried  to 

fod  the  cattle  in  tlie  county,  but  could  not,  and  tried  to 

^ad  other  property,  but  could  not,  and  as  a  last  resort  he 

©vied  on  the  land  pointed  out  by  the  defendant.     Taking 

ais  answer  to  be  true,  which  the  court  should  have  done 

^  not  beinij  traversed,  it  will  be  seen  that  it  swears  off  the 

^'eged  refusal  to  levy,  and  sets  up  the  fact  that  no  such 

^.    ^'^  could  be  found  in  Worth  county,  and  that  he  was 

^^^^^Ht  to  find  other  property,  but  could  not  in  that  county. 

^^virse  he  had  no  right  to  make  a  levy  in  Colquitt 

^^^y.    So  there  Avas  no  contempt,  but  diligence  shown, 

^   t  His  ground  of  the  rule  is  untenable. 

.,      •     ^&ut  another  ground  is  insisted  upon,  and  that  is,  that 

^H^riff  made  himself  liable  because  he  did  not  sell  the 

^^  ,-^^^y  pointed  out,  but  received  an  affidavit  of  ille- 

»    *   ^  grounded  on  his  own  default  and  wrong.     If  the 

Y»     *"^  flfhas  done  this,  it  would  look  like  collusion  between 

y        ^^fendant  in  execution  and  himself,  and  he  could  not 

J     %\V^^^y  delay  the  plaintiff,  with  the  process  of  the  court 

*^i^  bands,  by  any  such  wrongful  act,  without  being  m 

^^mpt  of  its  process  and  authority,  and  without  violat- 

"^^  ^  lie  obligations  che  law  imposes  on  his  high  office. 

Ga.^  610,  and  57 

-, the  process  of  the 

^^^  and  receive  an  affidavit  of  illegality  which  his  own 
*^*t3gful  official  conduct  enabled  the  defendant  to  inter- 
So  that  the  question  is,  does  this  affidavit  of  ille- 
^ty  rest  solely  on  the  sherifTs  wrongful  conduct? 
^hat  affidavit  is  in  these  words : 

•  •  ««That  a  certain  fl.  fa.  issued  from  the  superior  court  of 
^Orth  county,  Georgia,  and  levied  on  a  lot  of  land,  No.  23,  in  the  l6th 
^•trict  of  said  connry,  of  Henry  Morgan  rs,  Elzy  J.  Ford,  aa  «Lp\jfeM% 
*"*  tbeMdrertfsement'for  sale  of  eaid  lot  of  land,  is  proceeding  VVVe^aW^ 


^  *^  lie  obligations  che  law  imposes  on  h 
T^  ^ ^e  rule  is  clearly  laid  down  in  51 
^^  "'^  ^61,  that  he  cannot  thus  trifle  with 
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on  the  following  grounds :  1st.  That  the  said  Henry  Morgan  is   va^< 
entitled,  by  judgment  or  otherwise,  to  an  execution  against  depon^^'*^'' 
2d.  That  he  is  not  entitled,  by  law  or  otherwise,  to  Itevy  and  sell 
property  of  deponent  as  he  has  advertised  the  same.    3d.  Thj 
he  has  an  execution  against  deponent  as  administrator  on  esta^^3 
G.  G.  Ford,  he  has  no  right  under  the  same  to  levy,  .advertise 
sell  the  property  of  deponent,  as  he  has  advertised  the  same.  4ih. 
the  sheriff  making  the  levy,  has  failed  to  give  deponent  the  wrii 
notice  required  by  the  3595  [see  $3643]  section  of  the  Code  within 
days  from  said  levy.    5th.  That  if  he  has  an  execution  against  d< 
nent,  the  sheriff  has  no  right  to  levy  and  sell  the  property  of  the  est 
of  G.  G.  Ford,  deceased,  under  the  same,  as  he  has  advertised.'' 

The  uncontradicted  answer  of  the  sheriff  is,  that  the  fi 
advertisement  was  wrong  in  not  setting  out  therein  t- 
name  of  plaintiff,  but  other  plaintiffs,  by  a  mistake  of  t' 
printer,  not  his  own  fault  at  all,  but  that  he  caused  anoth 
advertisement  to  be  made,  at  his  own  expense.    It  will 
seen,  however,  that  the  aflBidavit  of  illegality  rests  on  tl 
second  advertisement,  under  which  he  should  have  solC^^ 
but  was  arrested  by  the  affidavit     Any  error  in  that  hi 
answer  does  not  explain,  and  if  by  reason  of  error  of  hf 
own  therein — by  his  own  wrongful  conduct — ^he  put  it  ii 
the  po'ver  of  defendant  to  stop  the  process  of  the  court  b>^ 
affidavit  of  illegality,  he  becomes  himself  liable  to  rul^^ 
u  nder  the  decisions  in  the  51st  and  57th  Ga.^  supra.   All  th^^ 
grounds  of  the  affidavit  rest  on  the  advertisement,  excepC^ 
the  first  and  fourth,  in  express  language  in  each,  and  a^ 
the  preamble  to  the  whole  affidavit  uses  the  language,  "a» 
appears  in  the  advertisement  for  sale  of  said  lot  of  land^ 
is  proceeding  illegally,"  etc.,  it  would  seem  that  the  first 
ground,  which  is  ''that  the  said  Henry  Morgan  is  not  en- 
titled, by  judgment  or  otherwise,  to  an  execution  against 
deponent,"  also  rests   on  that  advertisement,  deponent 
swearing  individually,  and  not  in  his  representative  char- 
acter.    It  would  seem  that  the  advertisement  was  against 
him  individually,  and  he  meant  that  Morgan  had  no  judg. 
ment  against  him  individually  as  the  sheriff  had  advertised 
the  sale. 

The  fourth  ground,  of  want  oi  uoU^^  Vj  ^^^  sheriff^ 
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clearly  seta  up  hiB  own  wrong,  even  if  there  was  merit  in 
it  when  defendant  had  pointed  out  the  land  himself,  as 
the  ansTer  of  the  aherilT  alleges.  Section  3643  of  the  pres- 
ent Code. 

Besides  all  this,  the  case  from  the  papers  looks  much 
like  collusion  between  the  sheriff  and  defendant,  and  we 
think  tliat  the  ends  of  justice  demand  a  further  mid  fuller 
inrestigation  of  it    Certainly  the  rule  and  answer  and 
affidavit,  without  more,  did  not  authorize  a  clean  discharge 
of  the  sherifi  from  all  liability  thereunder.     Let  the  court 
below  read  the  affidavit,  which  is  vague  and  uncertain,  in 
the  lightof  the  advertisement  alluded  to  therein.     It  can- 
not 1>Q  the  first  advertisement,  because  the  papers  show 
that  l>y  the  dates,  and  explain  that  as  erroneous  in  setting 
Out     tlie  wrong  plaintiffs,  whilst  this  illegality  seems  to 
*ttacli  it  for  some  other  reason  not  disclosed.     If  it  should 
*PpesM  that  the  affidavit,  when  read  in  the  light  of  the  ad- 
^*"*^i  ssement,  which  we  cannot  find  in  thla  record,  rests  alone 
^     tlae  errors  and  wrong  of  the  sheriiF,  then  he  is  liable, 
uncj^,51  and  57  Oa.,  for  accepting  this  affidavit  of  ille- 
^l^'^'^y,  under  the  rule  for  contempt,  or  if,  by  a  traverse  of 
®     ffXnswer,  plaintiff  can  make  it  appear  that  the  sheriff 
,    **    defendant  colluded,  and  thereby  hurt  tlie  plaintiff,  the 
v*^*"iffis  responsible  to  the  extent  of  that  hurt.  Let  the  truth 
**-acertaiiied  by  amended  answer,  traverse  thereof,  if  de- 
J^O,  andthe  rule  decided  under  the  priociples  of  law 
**x^A.-e  declared. 

"^  UdgDient  reversed. 


M05TR033  va.  Tub  Statb  of  Georoia. 

*   ^Ou  verdict  in  thU  com  has  not  only  supported,  bat  wttu  required, 
^    Qj  the  eridenra. 

A  charge  that  the  circulation  of  a  newspaper  other  than  a  pictorial 
IBB  ma  not  prohibited  under  the  law  then  being  considere'l  iaec- 
4U7(b)  of  the  Code),  however  much  the  failure  to  make  Huch  m 
pabUcatftw  pea»I  waa  to  be  regretted,  if  erroneouB,  Aid  nol  ^>aA 
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3.  A  charge  submitting  to  the  jury  not  only  the  reading  matter,  bat 
also  the  illustrations  in  the  newspapers  given  away,  in  order  that 
they  might  determine  their  character,  was  correct  and  applicable 
to  the  case. 

4.  Where  a  defendant  was  indicted  for  giving  away  an  indecent  pic- 
torial newspaper  tending  to  debauch  the  public  morals,  with  in- 
tent to  circulate  the  same,  when  he  sought  in  his  statement  to 
read  to  the  jury  an  article  in  another  newspaper,  and  to  exhibit 
to  them  pictures  publicly  displayed  elsewhere  in  the  city  where 
the  trial  occurred,  which  he  claimed  to  be  of  a  more  indecent  char- 
acter, and  as  having  a  more  direct  tendency  to  debauch  public 
morals  than  anything  which  appeared  in  the  paper  before  the 
court,  there  was  no  error  on  the  part  of  the  court  in  interrupting 
the  accused,  and  prohibiting  him  from  so  doing. 

(a.)  While  considerable  latitude  has  been  allowed  to  a  prisoner  in 
making  his  statement,  the  privilege  has  never  been  carried  so  far 
as  to  allow  the  party  to  state  wholly  irrelevant  matter,  or  such  as 
would  be  violative  of  every  principle  and  rule  of  evidence. 

(6.)  The  record  does  not  disclose  what  the  pictures  were  which  it 
was  sought  to  exhibit,  or  what  the  articles  were  which  it  was 
sought  to  read,  and  this  court  cannot  judge  whether  they  were 
relevant  or  proper. 

K  Every  person  is  presumed  to  intend  the  natural  and  legal  conse 
qucnecs  of  his  conduct ;  and  where  the  agent  of  a  newspaper,  know 
ing  of  the  law  of  this  state  against  circulating  obscene  literature, 
violated  it  for  the  express  purpose  of  making  a  test  case,  or  of 
vindicating  the  character  of  his  paper,  and  to  insure  a  prosecution, 
sought  the  chief  of  x>olice,  and  gave  him  copies  of  the  paper,  he 
cannot  complain  that  he  succeeded  in  obtaining  a  prosecution,  or 
that  the  court  in  its  charge  did  him  injustice  as  to  the  intent  with 
which  he  committed  the  act,  althou^rh  the  result  of  his  experiment 
was  different  from  that  which  he  anticipated. 

(r.)  The  sentence  imposed  is  not  matter  proper  for  a  motion  for  new 
trial. 
Ap.il  2).  1884. 

Criminal  Law.  Charge  of  Court.  Practice  in  Supreme 
Court.  Practice  in  Superior  Court.  Statement  of  Pris- 
oner. Presumptions.  Sentence.  Before  Judge  Olark.  City 
Court  of  Atlanta.     September  Term,  1883. 

Montross  was  tried  in  the  city  court  of  Atlanta  on  an  ac- 
cusation charging  him  with  giving  away  indecent  pictorial 
newspapers  calculated  to  debauch  i^\x\i\\ft  xcLawXa^VxjLQ^TL 
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^s  the  '-National  Police  Gazette."  [See  Code.  §4537  (b).] 
'twaa  admitted  that  defeniTant  gave  away  two  copies  of 
*ii8  paper,  one  of  them  being  givon  to  the  chief  of  police 
o/the  city  of  Atlanta ;  but  he  insisted  that  it  was  not  in- 
decent, and  did  not  tend  to  debauch  public  morals.  He 
'^^s  convicted,  and  sentenced  to  pay  a  fine  of  $1,000.00  or 
*orfc  twelve  months  on  the  public  works.  He  moved  for 
*  new  trial,  on  the  following  grounds ; 

(^')  Because  the  verdict  is  contrary  to  evidence  and  the 
"^fiJeht  of  evidence. 

(^•)    Because  the  court  erred  in  not  allowing  defendant 
*o  Oaalce  his  statement  in  his  own  way,  and  to  state  every- 
thing   which  he  deemed  necessary  in  his  defence.     ["The 
ourt  restricteddefendant  in  his  statement  as  follows:  De- 
®nclmj(;  y^g  stating  to  the  jury  his  good  faith  in  trying  to 
^'5^t*l  ish  the  sale  of  his  newspaper  in  Atlanta,  and  the  want 
"*tention  on  his  part  to  violate  the  law.    He  said  that 
^    i^olice  Gazette,  the  paper  charged  to  be  obscene  and. 
.     **ox.iou8  to  the  statute  of  Georgia,  was  sold  in  every  city 
*^**orgia,  without  let  or  hinderance,  save  only  the  city 
-     -^tlanta.     It  had  been  decided  to  be  not  obscene  by  the 
***  t^d  States  postal  authorities,  after  the  most  rigid  exami- 
_'Oii,  anl  it  was  sent  through  the  mails  to  private  eub- 
.'^'Vicrs  uil  over  the  whole  Union ;  that  no  statute  of  Geor- 
^^  -X^rohibited  the  sale  of  the  Police  Gazette  by  name,  but 
*t    the  statute  was  directed  aTgainst  obscene  literature 
..  ^^tilated  to  debauch  public  morals ;  that  he  honestly  be- 
,  ^'^«cl,  as  he  had  a  right  to  believe,  that  his  paper  was  a 
^Sitimnte  publication,  and  obnoxious  to  no  statute  of  Geor- 
^^*»  either  in  its  liteiature  or  in  its  illustrations.  Defendant 
*-*ted  that  there  was  nothing  clandestine  or  hidden  in  his 
Effort  to  establish  the  sale  of  his  paper,  but,  on  the  con- 
^-Iry,  he  gave  the  paper  to  the  chief  of  police  of  the  city 
^Atlanta,  and  told  him  that  he  believed  his  paper  to  be 
a  ligitimate  publication  in  all  respects.    Defendant  went 
en  to  itate  that  his  conviction  that  his  paper  could  not  be 
to  Uie  statute  of  Georgia,  was  confirmed.  \>f 
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what  he  had  read  and  seen  in  Atlanta.    He  stated  that  H 
had  seen  articles  in  the  Atlanta  Constitution,  giving  tk 
date  of  the  paper  and  names  of  the  articles,  that  we 
much  broader  than  anything  that  -ever  appeared  in  fM 
Police  Gazette ;  and  when  he  proposed  to  read  these  te- 
cles  as  a  part  of  his  statement,  the  court  refused  to  all^= 
him  to  do  so.    He  also  stated  that  he  had  seen  pictu** 
in  the  windows  for  sale,  on  the  most  popular  streets 
Atlanta,  that  were  infinitely  worse  than  anything  of  ^ 
kind  that  could  be  found  in  the  Police  Gazette ;  and  wJ^ 
he  proposed  to  show  these  pictures  to  the  jury,  as  a  proo' 
his  good  faith  in  the  legitimacy  of  his  paper,  and  his  warB- 
intention  to  violate  the  law,  the  court  refused  to  allow  l^ 
to  do  so,  or  to  allow  counsel  for  defendant  to  use  the  he  ^ 
papers  and  pictures  (not  as  original  evidence,  but  as  mat 
of  argument),  and  to  show,  by  comparison  with  papers  ^ 
mitted  to  be  legitimate  publications,  that  the  Police  G 
zette  was  in  no  sense  obnoxious  to  the  statute  of  Georgia* 

(3.)  Because  the  court  charged  as  follows:  "The  law  h 
no  penalty  for  any  paper,  however  indecent,  which  is  una 
companied  with  pictures.  Its  penalty  applies  wholly 
pictorial  newspapers;  and,  although  it  may  be  regretti 
that  other  newspapers  may  shock  the  public  decency  I 
the  narration  of  events,  yet  they  are  not  amenable  to  ll 
law.  Yet,  in  reference  to  such  papers, you  should  consid 
this  distinction.  There  is  a  distinction  in  stating  a  fact ; 
a  newspaper  as  news,  however  horrid  it  may  be,  and  gi 
ing  pictures  for  the  purpose  of  inflaming  the  passions 
the  people,  or  debauching  private  and  public  moral 
What  you  read  in  our  daily  newspapers  that  may  be  ev< 
BO  horrid,  indecent  and  vulgaris  permissible,  because  the 
are  current  events  of  the  day." 

(4.)  Because  the  court  charged  as  follows :  "It  is  for  yc 
to  detennino  now  if  there  is  anything  in  the  reading  ma 
ter  and  in  tlie  pictures  which  you  consider  oflfensive  I 
modesty  and  delicacy.  Now,  what  is  modesty?  Modes' 
18  said  to  be  that  which  is  womaiAy  \  aiidL^\v^  N^waaxX^ 
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Because  the  best  type  we  have  of  modesty  is  a  virtuous 
Woman  in  our  christian  civilisation,  and  you  are  author- 
ized to  look  at  it  from  that  standfmint,  and  see  whether  the 
pictures  aro  indecent  in  that  senRe." 

(6.)  Becauso  the  court  charged  as  follows  :  "Now,  gen< 
tlemenof  the  jury,yoa  have  the  right  to  ascertain  the  ex- 
tent, to  take  into  consideratioi'  the  circnmstances  with 
wliicli  this  ihing  woh  i  one  to  whom  it  was  the  papers  were 
delivered,  and  under  w'lat  circumstances.  If  it  was  given 
to  the  chief  of  police  of  Atlanta,  an:l  yon  believe  eo  given 
as  to  invito  him  to  make  a  test  case  of  it,  with  a  view  to  see- 
ing wliellier  or  not  this  was  an  indecent  paper,  and  if  he  did 
it  -vfith  that  purpose,  he  would  be  guilty  of  the  intent." 

(^■)  Because  the  court  charged  as  follows:  "But  with 

'Aspect  to  the  statement :  All  of  fhg  statement  that  does 

not  affect  the  issue — the  material  issue  of  guilt  or  inno- 

'^'loe. — ig  not  to  bo  considered  by  tho  jury;  but  it  must  be 

'  sueli  m  liters  as  a.T3(!t  tho  ease  iit  issue,  baforo  tho  jury 

5*  ^^onsider  it  so  as  to  actjuit  thedefendant  upon  it."  [In 

*®  Connection,  the  court  had  just  charged  as  to  the  right 

tl^^  jury  to  give  the  statement  such  weight  as  they 

'^^-^ght  proper,  either  to  acquitof  guilty  intent  orto  raise 

*  ^^asonable  doubt.] 

VT.)  Because  the  fiae  imposed  upon  defendant  was  ex- 
_*sive,  in  view  of  the  good  faith  on  his  part,  and  absence 
^ll  intention  to  violate  the  law 
The  motion  was  overruled,  and  defendant  excepted. 

C3.  D.  Hill  ;  H.  C.  Glenh,  for  plaintiff  in  error. 

yf.  D.  Ellis,  solicitor  city  court,  for  the  state. 

^AlL,  Justice. 

Hie  Accused  was  tried  in  the  city  court  of  Atlanta,  found 

pdltf ,  and  sentenced  to  pay  a  fine  of  one  thousand  dollars, 

tt,  in  default  thereof,  to  labor  for  one  year  on  the  public 

:        '«Ki%  Jbr  gi'riag  away  an  indecent  pictorial  newspavet^ 
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tending  to  debauch  the  public  morals,  with  intent  to  cii 
culate  the  same,  known  as  the  '-National  Police  Gazette.' 
He  moved  for  a  new  trial,  upon  various  grounds,  whici 
motion  was  overruled,  and  he  excepted,  and  brought  th 
case  here  by  writ  of  error. 

1.  A  glance  at  the  pictures  with  which  the  papers  sen 
up  in  the  record  are  illustrated,  and  a  slight  examinatio 
of  the  printed  matter,  will  be  sufficient  to  fix  the  characte 
of  this  publication  as  indecent,  with  an  unmistakable  tenc 
ency  to  vitiate  the  public  taste  and  to  debauch  the  publi 
morals.  The  giving  away  and  circulation  of  these  papei 
having  been  admitted  by  the  accused,  the  jury  was  clearl 
justified  in  returning  a  verdict  of  guilty ;  indeed,  if  the 
regarded  their  duty  to  the  state,  this  evidence  left  thei 
no  alternative — it  required  the  finding,  ^here  is,  then 
fore,  nothing  in  the  two  first  grounds  of  the  motion,  thj 
the  verdict  is  contrary  to  evidence,  without  evidence  t 
support  it,  and  decidedly  and  strongly  against  the  weigl 
of  evidence. 

2.  Under  section  4537  (b)  of  the  Code,  which  the  a( 
cused  was  found  guilty  of  violating,  a  charge  by  the  com 
to  the  effect  that  the  circulation  of  a  newspaper  other  tha 
a  pictorial  one,  however  indecent,  was  not  prohibited  b 
this  law,  however  much  the  failure  to  make  such  a  publ; 
cation  penal  was  to  bo  regretted,  if  erroneous,  did  not  hui 
him,  and  tlierelbro  afforded  no  ground  of  exception. 

3.  A  charge  submitting  to  the  jury  not  only  the  readin 
matter,  but  the  illustrations,  in  the  newspapers  given  awa} 
in  order  that  they  miju;ht  determine  their  character,  wa 
applicable  to  the  case  as  made,  and  in  accordance  witl 
the  terms  of  the  statute. 

4.  We  are  of  opinion  that  the  court  did  not  err  ii 
interrupting  the  accused  in  making  his  statement  to  th 
jury,  for  the  purpose  of  prohibiting  him  from  reading  t 
them  an  article  from  anotlier  newspaper,  and  also  exhibit 
ing  to  them  pictures  publicly  displayed  elsewhere,  whicl 

he  claimed  to  be  of  a  more  mdeceiit  c\i?a:«tQXfit.^^TiAi%&>wKs 
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)D<r  a  more  direct  tendeocy  to  debvich  public  morals  than 
■DjrthiDg  that  appeared  in  the  paper  prosecuted.  As  well 
might  the  keeper  of  a  levd  and  disorderly  house,  or  the 
proprietor  of  a  gaining  bouse  or  tables,  claim  that  he  had 
not  violated  the  law,  when  called  upon  to  answer  for  his 
offence,  because  others  indulged  in  these  nefarious  prac- 
tices openly  and  with  impunity  and  were  not  prosecuted 
for  their  offences  against  public  order  and  decency. 

Under  UieOode,  §4637,  the  defendant  in  acriminal  case 
Aas  the  right  to  make  to  the  court  and  jury  a  statement, 
oot  Under  oath,  to  which  th )  jury  may  give  such  weight  as 
wiey  may  think  proper,  preferring  it  to  the  sworn  testimo- 
ny in  the  case,  in  the  event  they  believe  it  to  be  true,  and 
"lis  Court  has  in  several  instances  given  a  wide  scope  to 
**©  subjects  which  the  statement  may  embrace ;  but  we 
Pprehend  that  'he  privi.  jge  has  never  lieen  carried  so  far 
*o  allow  the  party  tn  state  wholly  irrelevant  matter,  or 
*^"  as  would  be  violative  of  every  principle  and  rule  of 

_    The  cases  of  Zoyd  vs.  The    State,    46    Ga.,  68,  and 

~°*'OeW  vj>.   The  Stats-,  66 /A.,  30!).  cited  by  tlie  zealous 

, .   **  a.li]o  counsel  of  the  defendant  &s  against  this  liraita- 

.**  of  tli3  privilege,  in  fact  sustain  it.     In  the  first  it  is 

**  that  "  where  a  prisoner  makes  a  rambling  statement, 

**  Ikertiaent  to  the  issue,  it  is  not  error  in  the  court  to 

.     **^Onish  him  that  he  must  confine  his  statement  to  mat- 

\*    Ijearing  on  the  case;"  and  in  the  other,,  that  "the 

■  "   **Oner  may  be  restrained,  but  should  bo  alloweil*to  state 

^■*  facts  as  would  be  admissible  in  evidence."     To  have 

tiered  this  defendant  to  roam  through  the  wide  lield  of 

^**ftar,  erotic  literature  and  obscene  pictorial  illustrations, 

^*^  to  parade  before  the  court  and  coii:ilry  nude  pictures, 

^^^gned  to  excite  passion,  and  laiciviDUi and  wanton  arti- 

***  taken  from  the  daily  pro«s,  would  not  only  have  I>ecn 

***  abuse  of  the  law  under  which  tliis  right  is  claimed,  but 

^*Onlcl  bare  been  pandering  to  and  encouraging  the  vevy 

•■SI  whidb  the  statute  then  being  enforced  was  deavg.ue4 
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to  suppress.    No  respectable  magistrate  could  for  a 
ment  tolerate  a  spectacle  so  gross  and  outrageous. 

The  record  in  this  case  does  not  disclose  what  piclu 
those  were  which  it  was  proposed  to  exhibit,  or  what  we 
the  articles  the  defendant  attempted  to  read.     Wjcann 
therefore,  judge  whether  they  were  relevant  or  proper, 
such  had  been  the  fact,  it  should  have  been  made  to  a 
pear. 

The  court  did  right  in  prohibiting  this  triai  irom  bein 
made  the  medium  for  advertising  to  the  public  papers  ot^ 
the  character  which  this  defendant  seems  to  have  been  in^ 
terested  in  disseminating. 

5.  Every  person  is  presumed  to  have  intended  the  nat- 
ural and  legal  consequences  of  his  conduct,  whether  that 
conduct  be  malum  in  se^  as  we  think  this  was,  or  malum 
prohibitum.  There  is  no  pretence  that  this  defendant  was 
unapprised  of  the  law  under  which  ho  is  prosecuted.  Ac- 
cording to  his  own  showing,  1x3  know  of  its  existence,  and 
violated  it  for  the  express  purpose,  as  he  states,  of  making 
a  test  case.  He  was  anxious  to  vindicate  the  character  of 
this  paper  from  the  charges  brought  against  it,  and  with 
that  view,  and  that  he  might  not  fail  in  his  object,  and  to 
insure  a  prosecution,  ho  sought  the  chief  of  police  and  be- 
stowed upon  him  copies  of  this  paper.  Surely  he  cannot 
complain  now  that  he  succeeded  in  accomplishing  his 
design,  or  that  the  court  in  its  charge  did  him  injustice  as 
to  the  intent  with  whicli  he  committed  the  act.  That  he 
was  disappointed  in  the  result,  and  that  his  experiment 
cost  him  more  than  ho  expected,  are  matters  which  it  is 
not  our  province  to  review. 

The  sentence  imposed  is  not  such  a  thing  as  can  be  pat 
into  a  motion  for  a  new  triaL 

Judgment  affirmed. 
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constitutional  right  of  every  person  charged  with  an  offence 
gainst  the  laws  of  this  state  to  be  f umished^on  deniand,with  a  copy 
<">  f  the  accusation  and  a  list  of  the  witnesses  ''on  whose  testimony 
x  iij  eaargo  against  him  is  founded/'  entitles  the  accused  to  a  copy 
«^i  tiij  iudic:ment  and  a  list  of  the  witnesses  who  gave  testimony 
Isefore  the  grand  jury ;  but  when  he  has  been  furnished  with  such 
csopy  and  list,  on  demand,  another  witness,  whose  name  was  not  on 
"tiieHst,  is  not  rendered  incompetent  to  testify  on  the  trial. 
2.     ^Yherc  in  a  criminal  case  eleven  jurors  had  been  procured  out  of 
^be  panel  of  forty-eight,  and  there  remained  but  one  to  be  procured 
cuid  the  court  asked  defendant's  counsel  if  they  were  w^illing  to 
'^ke  a  panel  of  twelve  jurors  from  those  remaining  on  the  list,  and 
select  from  that  panel  the  remaining  juror,  to  which  defendant's 
CHHinsel  replied  that  they  were  willing^  this  was  a  waiver  of  the 
«rray :  especially  as  no  demand  for  the  array  was  made,  no  cause 
of  challenge  to  the  array  was  intimated,  and  no  statement  was 
ziEX^de  denying  the  waiving  of  the  array. 
**  -  ->    This  case  differs  from  GJ  Ga. ,  731. 

*  -^  ti  is  legitimate  for  counsel  in  argument  to  allude  to  what  has  trans- 
Spired  in  the  case  from  the  time  it  was  called  through  its  entire 
X^^tn>gres3.  and  the  conduct  of  the  party  or  his  counsel  in  connec- 
^n  therewith  is  a  proper  subject  for  comment.  Such  matters 
necessarily  in  the  discretion  of  the  court,  and  that  discretion 
ill  not  bo  controlled  except  in  a  case  of  flagrant  abuse ;  it  must 
^^ppear  that  the  accused  has  received  some  positive  injury  or  been 
^^enie<l  some  material  right. 

^»Yhero  the  state  introduced  in  evidence  the  sworn  statement  of 

"^lie  accused  before  the  coroner's  jury,  it  was  like  all  other  testi- 

^%^u>ny  in  the  case;  it  was  for  the  jury  to  consider,  and  its  credit 

^^Ad  weight  were  for  them.    They  were  not  required  to  believe  it 

Xonleas  contradicted  by  two  witnesses  or  one  witness  and  corrobo- 

^liting  circumstances- 

That  the  court  charged  as  follows :  "Has  the  state  shown  to  your 
satisfaction  tluit  the  accused  is  guilty  of  the  crime  with  which  he 
■tanda  charged  ^    Does  this  array  of  facts  and  circumstances  in 
proof  before  you  show  beyond  reasonable  doubt — do  they  cjiiviuce 
you,  beyond  all  reasonable  doubt,  that  he  i.^  guilty  of  the  crime?" 
was  not  an  expression  of  opinion  bv  the  court  as  to  what  had  l>een 
proved,  and  does  not  require  a  new  trial. 
^^   In  regard  to  tlie  right  of  the  jury  to  recommend  imprisonment  for 
Ufa,  Uie  better  practice  is  for  the  court  to  call  the  attention  of  the 
jury  to  the  law  and  merely  state  to  them  that,  if  they  think  proper, 
Ih^oMj^  in  addition  to  the  verdict  of  guilty,  recommend  that  de- 
Mmdutt  be  impnsoned  in  the  penitentiary  for  life.    Tbia  \?wi  wxb- 


T-Vi 


270  SUPREME  COURT  OF  GEORGIA. 

Innuui  vt.  The  Scale  of  GeoisU. 

stantially  done  in  the  present  case,  and  the  language  of  the  a 
was  not  such  as  was  calculated  to  deprive,  circumscribe  or  rest 
the  jury  in  re  ^pect  to  the  exercise  of  their  right  of  recommendad 
7.  The  verdict  is  supported  by  the  evidence,  and  the  presiding  JDi 
being  satisfied  with  the  finding,  we  will  not  interfere. 

April  8. 1884. 

Criminal  Law.  Practice  in  Superior  Court.  Jure 
Charge  of  Court.  Evidence.  Before  Judge  Carswi 
Emanuel  Superior  Court.    November  Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  only  ne 
sary  to  add  the  following : 

Alfred  Inmau  was  in  Jicted  for  the  murder  of  his  i 
Mary  J.  Inman.  It  is  unnecessary  to  set  out  the 
flicting  and  voluminous  evidence  in  detail.  It  is  sufSc 
to  state  that  the  evidence  on  which  the  state  relied  f 
conviction  was,  in  brief,  as  follows:  In  the  forenooi 
February  16,  1883,  defendant  rode  up  to  the  house  of 
Bishop,  and  asked  his  assistance,  stating  that  his  mare 
run  away  with  his  wife  and  thrown  her,  nearly  killing 
He  then  rode  back,  and  one  or  two  persons  followed 
to  the  place  where  the  corpse  was.  He  preceded  t 
sliglitly,  and  when  they  arrived,  they  found  him  ben 
over  her,  calling  her  by  name.  A  conveyance  was  broi 
and  the  body  placed  in  it  and  carried  to  the  house, 
defendant  stated  that  a  pine  burr  had  fallen  on  the  r 
which  his  wife  was  riding;  that  the  mare  had  jumped  anc 
away,  and  his  wife  had  been  thrown  and  dragged  by 
feet,  which  were  hung  in  the  stirrup  leathers ;  that  the  p 
lino,  wjicli  served  as  reins,  had  caui;ht  on  a  small  sti 
and  tlio  mure  liad  run  round  it  kicking;  that  he  rar 
stopped  her  and  freed  his  wife,  who  was  not  then  d 
and  he  had  laid  her  down  and  gone  for  assistance,  fi 
of  the  parties  who  received  this  information  looked 
the  ground  the  same  day  and  only  a  short  time  afte: 
death;  a  coroner's  jury  were  empanelled  and  held  a 
quest  on  the  next  day,  and  the  grounds  and  surroun( 
were  thoroughly  examined.    The  pVace  ^\ieTe>2tkft\i^ 


FEBRUARY  TERM,  1884.  271 


luxnaii  IV.  The  State  of  Georgia. 


found  was  in  a  patch  of  woods,  about  half  way  between  the 
house  of  Inman  and  that  of  Bishop,  and  about  half  a  mile 
from  each.    The  body,  when  first  seen  by  others  than  the 
husband,  lay  on  its  face,  and  under  the  head,  in  a  slight 
indentation  in  the  ground,  was  a  little  pool  of  blood ;  a  few 
feet  away,  at  the  base  of  a  tree,  were  found  spots  of  blood, 
as  though  spattered  there.    The  head  of  the  deceased  was 
some  ten  feet  from  the  stump  where  the  defendant  said 
the  reins  caught,  and  her  feet  were  towards  it.    The  stump 
.  shoMred  no  signs  of  being  rubbed  by  a  rope  or  reins ;  there 
vas    loose   bark  on   it,  which   one  of  those  inspecting 
it  took  oflF  by  merely  passing  his  hand  over  the  surface. 
^o  horse  tracks  were  found  circling  about  the  stump  nor 
anywhere  around  it,  except  in  the  pathway  which  ran  past, 
and  which  was  three  or  four  feet  from  it,  and  these  ap- 
peared to  have  been  made  by  a  horse  going  at  a  slow  gait, 
^nu   j^^^  jj^  ^  ,.yjj^    ^  j^Qy^  fQQ^  from  the  dead  body  was 

feuoO.  a  small  lightwood  knot,  and  a  little  farther  off,  a 

^'"Sor  knot  or  a  portion  of  a  limb.     On  both  of  these  there 

♦u^*"^  V)lood  and  hair.    The  wounds  on  the  corpse  were  on 

.    ®  Xxpper  portion  of  the  head,  where  the  skull  was  broken 

"Xhere  were  lesser  wounds  on  the  sides  or  front  por- 

^'^  of  the  head,  and  on  the  hands,  which  were  severely 

*^Urx^e^,    No  scratch  or  bruise  was  found  about  the  feet 

Sa  ^r  other  portion  of  the  body,  nor  was  the  clothing  of 

^  deceased  torn  or  soiled,  nor  was  it  disarranged  to  any 

•  ^^iderable  extent  when  the  first  witnesses  reached  the 

^^f3  of  the  death.     A  search  was  made  for  the  place 

*^^ire  the  pine  knots  came  from.    The  larger  one  had  a 

^^^Bt  side  with  dirt  on  it,  and  a  hole  or  '•  bed "  in  the 

®^vind  was  found  some  feet  away,  into  which  it  fitted  ex- 

'^^^ly.    There  was  also  an  old  lightwood  log  near  by,  which 

*^^  upon  it  an  identation,  as  thougn  a  Knot  had  been  re- 

^nUy  taken  from  it.  Into  this  the  smaller  knot  was  fitted, 

^lldit  was  found  to  correspond  therewith.  One  of  the  knots 

^118 fitted  into  the  wounds  on  the  head  of  the  deceased^  and 

Up  JadeMitBtioDB  in  the  bead  corresponded  with  the  ^tvAajl- 
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berances  on  the  knot.  A  short  time  before  this,  the  decesaec 
had  received  Heveral  hundred  dollars  for  some  propert; 
When  the  body  was  being  prepared  for  burial,  the  pocket 
of  her  dress  were  found  turned  inside  out.  A  gold  neck 
lace,  which  she  habitually  wore,  was  gone  and  could  no 
be  found.  In  preparing  to  buy  a  coffin,  defendant  toli 
one  of  the  witnesses  to  look  about  the  house  for  monej 
as  he  had  none ;  this  was  done,  but  the  sum  which  sh 
had  recently  received  was  not  found  On  the  coroner's  in 
quest,  defendant  was  made  a  witness,  and  admitted  tb 
presence  of  himself  and  wife  alone  at  the  time  of  be 
death.  He  stated  that  ho  could  not  account  for  the  light 
wood  knots,  nor  could  lio  account  for  his  wife's  pocket 
bemg  turned  wrong-sfdo  outwards,  unless  she  ao  tume- 
them  while  hunting  for  her  snuff,  which  he  said  she  ha> 
been  doing  just  before  her  death.  Otherwise,  he  accounte 
for  the  death  in  the  same  general  manner  as  that  in  whi& 
ho  stated  it  on  the  day  previous.  When  tb©  neighbor 
went  to  the  place  where  it  occurred,  after  the  death  o 
Mrs.  Inman,  a  witness  noticed  certain  small  spots  o 
blood  on  the  clothes  of  defendant,  but  thought  nothing  o 
it  at  the  time,  as  it  was  supposed  that  he  had  htndled  thi 
body  of  his  wife,  and  tiiat  it  mi^ht  in  that  way  have  got  oi 
him. 

The  evidence  for  the  defendant  went  to  show  circum 
stances  to  conlirm  the  position  that  the  death  was  causae 
by  tli«  runaway  horse. 

The  jury  found  the  defendant  guilty.  He  moved  for  ( 
new  trial,  on  the  grounds  set  out  in  the  decision,  whicl 
was  overruled,  and  ho  excepted. 

J.  S.  IIooK :  n.  D-  D.  Twiggs  ;  Hinbs  &  Rogerb,  foi 
plaintiff  in  error, 

C .  Anderson,  attorney  general ;  R.  L.  Gasible,  Jr.,  solic- 
itor general,  for  the  state. 
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Blandford,  Justice. 

The  plaintiff  in  error  was  indicteil  in  the  nnpenor  court 
of  Kmanuel  county  for  tlie  murder  of  his  wife,  Miiry  In- 
fnun  ;  he  was  tried  and  convicted.  He  made  a  motion  for 
new  trial  on  several  grounds,  which  were  overruled  by  the 
court,  and  to  this  ruling,  refusing  the  new  trial,  the  defeml- 
ant  excepted,  and  now  here  assigns  as  error  the  refusal  by 
the  court  to  grant  the  new  trial  prayed  for. 

(1.)  The  first  error  assigned  is,  "  that  defendant,  before 

srraignment  and  before  pleading  to  the  indictment,  de- 

*nanded  a  copy  of  the  indictment  and  a  list  of  the  wit- 

i^ssea  OQ  whose  testimony  the  charge  against  hira  was 

funded.     The  solicitor  general  furnished  defendant  with 

*  '^«t  of  the  witnesses  and  a  copy  of  the  indictment,  when 

"  demanded.    Subsequently,  and  during  the  trial  of  the 

*®»  Ijut  before  any  witness  w.is  sworn,  the  court,  over 

*    objection  of  counsel  for  defendant,   permitted   the 

'*citor  general  to  swear  and  examine  as  a  witness  for  the 

^te    E.A.Nash,  to  make  out  the  charge  against  the  accused. 

.  ®    counsel  for  the  state,  before  the  examination  of  any 

,     ^essforthe  prosecution,  notified  counsel  for  accused 

^^   lie  had  two  witnesses  besides  those  on  the  list  fur- 

|,  ***^d  defendant,  who  would  be  sworn  for  the  state,  and 

^^  ^ash  was  one  of  thero." 
j^  ■■- *ae  court,  in  explanation,  of  this  ground,  states  that,  on 
-     ***-and  of  defendant's  counsel,  they  were  furnished  with 
^^^'^jyof  the  indictment  and  a  list  of  the  state's  witnesses. 
J      *V3re  any  evidence  had  been  introdni;ed  in  the  case,  the 
^-*  ^ndant's  counsel  were  furnished  with  the  names  of  two 
m^  ^-iUonal  witnesses  for  the  state,  one  of  whom,  Col.  Nash. 
'*-^  sworn. 
^  3.)  Alter  the  first  panel  of  forty-eight  .jurors  had  been 
^^^^tOBted,  a  second  panel  of  twelve  Jurors  was  made  up. 
.^  ^Jl  MCOnd  panel  was  not  put  upon  the  defendant,  he  not 
filing  the  array  and  the  putting  this  panel  upon  him. 
•    ^Re  tfonrt  makea  this  expinnsition  as  to  tills  itround  ■.  '-A 
r  79-19 
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list  of  ninety  jurors  was  called,  and  of  these  a  panel  of 
forty -eight  were  called  and  put  upon  defendant    There 
was  no  challenge  to  the  array,  and  eleven  jurors   "wete 
chosen  and  sworn  from  this  panel  of  forty-eight.      The 
court  asked  counsel  if  they  were  willing  to  take  a  pand 
of  twelve  jurors  from  those  remaining  on  the  list,  and  to 
select  from  the  panel  the  remaining  juror.     Defendat^t^^ 
counsel  replied  they  were  willing  to  do  so.     Wheren  p^^ 
twelve  jurors  were  called;  there  was  no  challenge  to    ^^® 
array,  and  they  were  sworn  upon  their  voire  dire,  and  fX'OBi 
them  tho  twelfth  juror  was  chosen  and  sworn." 

(3.)  Counsel  for  defendant  objected  to  the  solicitor  ^5^^' 
eral  stating,  in  conclusion,  to  the  jury,  that  counsel-     *^ 


the  defendant  had  "dilly  dallied"  with  this  case ;  that  t> 
had  moved  for  a  continuance  at  the  last  term  of  this  c<^  "*-*" 
upon  tlie  absence  of  the  witness,  Mark  Jenkins,  au^^^ 
this  term  counsel  for  defendant  had  moved  for  a  cont*-  ^^ 
ance  on  tho  same  ground ;  that  the  court  had  sent  fojr 
witness  and  had  him  brought  into  court,  and  yet  cou 
for  defendant  had  not  introduced  this  witness.   CounseX 
defendant  objected  to  these  statements,  on  the  ground 
there  was  no  evidence  of  these  facts,  and  that  such  < 
ments  were  improper. 

The  court  makes  this  explanation  as  to  this  grot^ 
The  solicitor  general  remarked  that,  when  this  case 
called  for  trial  during  the  present  term  of  the  court, 
defendant  moved  for  a  continuance  on  the  ground  of 
absence  of  a  witness,  Mark  Jenkins,  and  when  this 
ness  was  produced  in  court  he  did  not  have  him  swo 
a  witness.     The  court  held  that  state's  counsel  had 
right  to  comment  on  the  conduct  of  counsel  and  def^ 
ant  during  the  present  trial. 

(4:.)  Because  the  court  refused  to  give  in  charge  to 
jury  tlie  following  request  of  counsel  for  defendant:    ' 
you  find  from  the  evidence  that  the  state  has  introdu 
in  evidence  the  sworn  testimony  of  defendant  before 
coroner^s  inquest,  before  t\ve  sla\»  e^u  ^\«^tq>n^\l\%  «^ 
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statements  before  the  iimiicst,  it  iiiusl.  hv-  ovci'c;<jrne  by  the 
testimony  of  two  witnesses  or  by  one  witness  uiiJ  corrob- 
oratiug  circumstances." 

(5.)  Because  the  court,  after  having  charged  as  follows, 
on  the  request  of  defendant'!;  counsel :  "  If  tlio  stute  has 
introduced  in  evidence  the  sworn  statement  of  defendant 
before  tlie  coroner's  inquest,  and  if  you  find  from  tliis  tes- 
timony,if  the  defendant  has  given  an  account  of  the  man- 
ner in  which  his  wife  was  killed,  then  all  he  swore  before 
the  inquest  is  evidence  before  you  in  this  case,"  added, 
**and  you  can  give  to  it  such  credit  as  you  think  it  entitled." 
(C.)  Because  the  court  refused  to  charge,  as  requested, 
"  That  no  amount  or  number  of  proved  circumstances  from 
Wnicli  it  may  be  inferred  that  defendant's  sworn  statement 
**  false,  will  do  to  disprove  or  overcome  it,  but  there 
"lust  bo  at  least  one  witness  directly  disproving  the  facts 
•Worn  to  by  him,  and  in  addition  circumstances  corrobor- 
fthng  this  witness."' 

(7.)  Because  the  court  erred  in  the  following  charge  to 

■**®  jory :  ''  Has  the  state  shown  to  your  ttat isiaction  that 

^'^  Scciised  is  guilty  of  the  crime  with  wliich  lie  standi 

^'ged?     Does  this  array  of  facts  and  circumstances  in 

Pj''^^  before  you  show  beyond  all  reasonable  doubt, — do 

®y  convince  you  beyond  all  reasonable  doubt  that  he  is 

^"*lty  of  the  crime!" 

j^  'S')  Because  the  court  erred  in  the  following  charge: 
■tt~.  yon  find  him  guilty,  and  the  case  be  one  in  which  you 
*Ok  yoQ  are  justified  in  doing  so,  the  factd  and  circum- 
j,  ^*Ce8  justify  you  in  doing  so,  you  can  say  in  your  verdict 
i.  **•  *we  recommend  that  ho  be  imprisoned  in  thepeniten- 
j^*^  for  life;' and  upon  that  recommenilation.it  would  be 

•^  ^uty  to  inflict  that  punishment  upon  him." . 

^^^^-)  Because  the  verdict  is  contrary  to  law,  contrary  to 

^^«nce,  and  without  evidence  to  support  it. 

*•    The  first  error  assigned  is,  that  the  court  allowed, 

**■  the  objection  of  the  defendant,  the  witness,  Nash,  to 

^TnoTi  Mid  testify  ia  behalf  of  the  state,  \)ecause  \v\a 
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(■!  name  was  not  on  the  list  of  the  names  of  witnesses  : 

ished  the  accused  on  demand  made  by  him;  and 
insisted  by  the  learned  and  distinguished  counsel  foi 
fendant,  the  plaintiff  in  error,  that,  by  the  bill  of  r 
embraced  in  the  constitution  of  this  state.  Code,  §^ 
upon  demand  by  the  accused,  the  state  must  fui 
If^^jj  -a  list  of  all  the  witnesses  which  are  to  be  produced  agj 

the  accused  on  the  trial  to  make  out  the  charge  ag 
him,  as  is  required  in  cases  of  treason  in  England, 
that  the  bill  of  rights  of  this  state  above  cited  altera 
amends  §4634  of  the  Code  in  this  respect.  Wo  dc 
concur  in  this  view.  The  bill  of  rights  provides  '< 
every  person  charged  with  an  offence  against  the  la^ 
this  state  shall  be  furnished,  on  demand,  with  a  copy  c 
accusation,  and  a  list  of  the  witnesses  on  whoso  testii 
the  charge  against  him  is  founded."  The  words,  *'on  \^ 
testimony  the  charge  against  him  is  founded,*'  are  e 
:alent  to  the  words  used  in  §4634  of  the  Code,  "  the 
nesses  who  gave  testimony  before  the  grand  jury." 
whose  testimony  is  the  charge  against  the  accused  foui 
Is  it  not  founded  on  the  testimony  of  those  who  gav 
timony  before  the  grand  jury  ?  The  grand  jury  brin 
charge,  and  it  must  bo  founded  on  something;  this  { 
thing  must  be  the  testimony  of  witnesses  sworn  an 
amined  by  them.  Under  §4634  of  the  Code,  the  aci 
was  entitled  to  be  furnished  with  a  copy  of  the  indict 
and  a  list  of  the  witnesses  who  gave  testimony  befor 
grand  jury,  before  arraignment.  But  by  the  bill  of  i 
the  accused  is  only  entitled  to  a  copy  of  the  aceusatio 
list  of  witnesses  upon  which  the  same  is  founded, 
demand.  So  we  think  the  bill  of  rights  modifies  the  ( 
§4634,  to  this  extent  and  no  more,  that  the  accused 
be  furnished  with  a  copy  of  the  indictment  and  lie 
witnesses  who  gave  testimony  before  the  grand  jur 
demand.  The  accused  had  the  full  measure  of  his  i 
in  this  respect,  and  there  wasuo  ^ixox  \xi  ^.Uowing  th< 
nessy  Nash  J  to  be  sworn  and  lestiJy  \a\Xv\^casfc. 


3.  As  to  the  second  assignment  of  error,  wo  are  all  of 
opinion,  under  the  circumntaiicefl  of  this  case,  that  when 
eleven  jorors  had  been  procured  out  of  the  panel  of  forty- 
eight,  and  ihere  remained  but  one  to  bo  procured;    wliea 
lie  court  asked  the  defendant's  counsel  if  they  were  will- 
ing to  take  a  panel  of  twelve  jurors  from  (hose  renuiiniug 
O'l  the  lists,  and  select  from  that  panel  llio  n-maining 
Jtiror,  defendant's  counsel  replied  that  tliey  were  willing 
do  sn.     This  was,  we  think,  a  waiver  of  tho  array,  no  in- 
fwition  or  desire  on  the  part  of  defendant  having  been  inti- 
"Jated  or  signified  on  tlieir  part  of  a  cliallenge  to  the  array. 
"ley  agreed  to  take  the  twelve  men  whose  names  were  on 
the  lists,  and  to  select  from  these  twelve  the  remaining 
P^fOT.    Tliia  was  equivalent  to  waiving  the  array,  particu- 
larly as  they  made  no  demand  for  the  array  lo  be  put  on 
^^  accused,  and  intimated  no  cause  of  challenge  lo  the 
■iTay^  and  did  not  state  that  they  would  not  waive  the 
trray,  or   that  tliey   would  not  waive  anything,  as  was 
*One  in  the  case  of  Qfchran  vs.  Stale,  63  Oa.,  Til.     If  the 
*c<st»8ed  had  demanded  that  the  array  of  twt-lve  men 
*QO»a]d  be  put  upon  him,  and  if  this  had  been  refused,  it 
*ttUldbave  been  error.     If,  when  the  defendant's  counsel 
^*«  asked  by  the  court  if  tliey  would  take  the  remaining 
twelve  jurora  on  the  lists  and  select  therefrom  tho  reraain- 
^•"K  juror,  they  had  replied  that  they  waived  nothing,  or 
''Ould  consent  to  nothing,  then  it  would  have  been  error 
itot,  to  put  the  array  of  twelve  on  tlie  accused.    The  ac- 
cased  is  not  bound  to  waive  or  consent  lo  anything  not 
Wquired  by  law,  yet  if  he  or  his  counsel,  in  open  court,  does 
wajTe  a  right  of  this  sort,  or  enters  into  an  agreement  by 
which  Buch  right  is  waived,  he  will  ho  bound  thereby; 
Udthe  action  of  the  court,  founded  on  such  waiver  or  con- 
Kiit,  will  constitute  no  ground  of  error  which  will  author- 
in  this  court  to  reverse  it. 

8.  The  third  assignment  of  error  refers  to  the  remarks 
ot  the  Bolicitor  general  in  conclusion.  The  remark  of  the 
Mart  ander  tbia  groand  is,  that  the  remarks  of  'iXvi  boVicW 
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or  general  were  in  reference  to  the  conduct  of  counsel 
the  accused  when  the  case  was  called,  in  relation  to  t:  Irfc^ 
continuance  of  the  case  for  the  absence  of  a  witness  w^ 
had  made  liis  appearance,  but  who  had  not  been  sworn 
a  witness  in  the  case.  The  court  held  that  the  conducts 
the  accused  and  his  counsel  during  the  continuance  of  i 
trial  were  the  proper  subjects  of  comment  by  the  coun 
engaged  in  the  case.  Counsel  are  allowed  the  largest 
erty  in  the  argument  of  cases  before  juries,  and  whetl 
the  argument  be  logical  or  illogical,  or  whether  the  inf^ 
ences  and  deductions  drawn  by  them  are  correct  or  n 
this  court  will  have  mo  power  to  intervene.  Facts 
proved  cannot  be  discu&sed,  but  illogical  conclusions  frc:z>m 
facts  proved  may  be  insisted  upon,  and  there  is  no  reme^B^^r ; 
but  in  this  case  we  think  it  was  legitimate  for  counsel  to 

allude  to  what  had  transpired  in  the  case  from  the  timg=^  it 
was  called  through  its  whole  proceeding,  and  the  cond^m^ia.  ct 
of  the  party  or  his  counsel  in  connection  therewith  ^^^^as 
the  proper  subject  of  comment,  and  there  was  no  error*  ^>^ 
the  i)art  of  the  court  in  allowing  the  comments  of  the  ^^^- 
icitor  general  in  this  case. 

The  judges  of  the  superior  courts  are  charged  with 
adminislrjjition  of  the  lawsin  their  respective  jurisdicti^ 
how  and  in  what  manner  the  proceedings  of  their  co 
shall  be  regulated  and  governed  must,  of  necessity, 
largely  in  their  discretion ;  the  proper  administratio: 
the  law  demands  this.     And  it  would  take  a  very  flag] 
violation  of  this  discretion  to  authorize  this  court  to  ir»- 
fere;  it  must  be  such  a  case  as,  under  all  the  facts  and 
cumstancos,  shows  that  the  accused  had  received  some  ^ 
tive  injury  or  been  denied  some  material  right.    Such 
not  appear  to  have  taken  place  in  this  case. 

4.  The  fourth,  fifth  and  sixth  assignments  of  error 
be  considered  together,  as  they  relate  to  the  same  subj< 
matter. 

The  state  had  introduced  in  evidence  the  sworn  si 
ments  of  the  accused  before  ttie  ^wty  ot  Vtvo^^^V*. 


iDnun  «•.  Tbe  Statu  of  Gaorgla. 


court  instructed  the  jury  that  this  statemeat  was  evidence 
before  them,  and  the  jury  could  give  to  it  rucIi  credit  aa 
"ley  thought  it  eutitled  to.  Counsel  for  plaintiff  in  error 
insist  that  the  jury  should  believe  it,  unless  contradicted 
f*y  t."wo  witnesses  or  one  witness  and  corroborating  circum- 

Tlie  rule  laid  down  by  the  court,  we  think,  was  tlie  right 
ono.  This  evidence  was  like  all  the  other  testimony  in 
'**®  cnse ;  it  was  for  the  jury  to  consider ;  its  credit  and 
*^ight  were  for  their  determination ;  and  we  know  of  no 
*^  which  would  authorize  the  view  insisted  on  by  coun- 
^®1   for  plaintijf  in  error. 

S.  The  seventh  assignment  of  error  ia  as  to  a  certain 

^t>ression  of  the  court  in  his  charf^c  to  the  jury.     The 

^^ressiqn  being,  "  Has  the  state  shown  to  your  satisfac- 

'-*!)  that  the  accused  is  guilty  of  the  crime  with  which  lie 

*^j)ds  charged?    Does  this  array  of  facts  and  circum- 

*-Unce3  in  proof  before  you  show  beyond  all  reasonable 

^Oubt, — do  they  convince  you,  beyond  all  reasonable  doubt, 

*bat  lie  is  guilty  of  the  crime?" 

The  plaintilT  in  error  insists  that  this  charge  is  an  ex- 
l^ression  of  opinion  on  the  part  of  the  court  as  to  tlie  facts 
J>it>ved.  and  that  the  animus  of  the  charge  is  calculated  to 
*>ljure  the  cause  of  the  defendant  mth  the  jury.  We  fail 
to  see  any  expression  by  the  court  of  any  opinion  as  to 
"^hat  has  or  has  not  been  proved  in  the  case.  The  animus 
^if  the  charge  seems  to  be  on  the  Hue  of  the  ];iw.  We 
Oannot  lay  down  any  form  by  which  the  judges  of  the 
Superior  courts  must  be  guided  and  follow  in  their  charges 
nnd  instnictions  to  the  jury ;  each  judge  must  be  allowed 
'%o  pursue  and  follow  his  own  taste  and  inclination  in  such 
'snatters,  and  unless  ho  violates  some  rule  of  law.  this  court 
Ysannot  interfere  therewith. 

6.  The  eighth  assignment  of  error  complains  that  the 

«oait  restricted  the  jury  in  the  exercise  of  their  right  to 

3wnQtiiend  the  defendant  to  be  imprisoned  in  the  peni- 

-    ^  ia^Miy  for  life.    T/ie  errors  complained  of  are:  "It  you 
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find  him  guilty,  and  the  case  be  one  you  think  yoix   ^^ 
justified  in  doing  so — the  facts  and  circumstances  jas^^ 
you  in  doing  so — ^you  can  say  in  your  verdict,  *we  rei^oT^' 
mend  he  be  imprisoned  in  the  penitentiary  for  life.' " 

We  do  not  think  that  the  language  used  by  the  oo^^^ 
was  calculated  to  deprive,  circumscribe  or  restrict  the  j  i-*^ 
in  the  exercise  of  their  rights  to  recommend  that     't  »^ 


accused  be  imprisoned  for  life  in  the  penitentiary  ;  in 
respect  it  differs  from  ffill  vs.  State^  decided  at  the 
term  of  the  court.    Yet,  we  think  in  cases  like  this,  t 
better  practice  would  be  for  the  court  to  call  the  attenti 
of  the  jury  to  the  law,  and  merely  state  to  them,  if  t 
thought  proper  they  might,  in  addition  to  the  verdict 
guilty,  recommend  that  defendant  be  imprisoned  in  th 
penitentiary  for  life.    This  was  substantially  done  by  th^ 
court  in  this  case. 

7.  The  last  assignment  of  error  is,  that  the  verdict  I 
contrary  to  law  and  evidence,  and  whether  this  ground  be 
true,  depends  upon  the  evidence  in  the  case. 

The  record  sh^rws  a  state  of  facts  which  would  warrant 
the  jury  in  finding  the  verdict  which  they  did.  If  they 
believed  the  witnesses  for  the  state,  then  the  verdict  was 
authorized  from  the  evidence.  This  was  a  matter  for  the 
jury.  The  court  who  tried  the  case  was  satisfied  with  the 
finding,  and  we  are  not  authorized  to  interfere.  Code, 
§3717. 

Let  the  judgment  of  the  court  below  be  affirmed. 


S^nTH  et  ux.  vs.  Eubanks  &  Hill. 

1.  While  inartificially  drawn,  the  declaration  in  this  case  was,  in  ef- 
fect, an  action  on  the  case  for  damages  consequent  upon  the  break- 
ing of  the  terms  of  a  lease,  and  such  action  sounds  in  tort.  The 
contract  of  lease  is  set  out  by  way  of  inducement,  and  the  breaches 
of  duty  thereunder  are,  first,  in  failing  t<:)  put  the  property  in  such 
condition  as  to  be  tcnantable  for  the  purpose  for  which  it  was 
leased,  and  which  the  delendantaViad«L^^^^\ft^o\  wA^^RfcasAv 
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in  turning  the  |)laiiiti(Fs  out  t>f  possoHsioa  bi-foro  thu  leiusu  had  cs- 
Iiired. 
S,    III  8uch  an  action,  a  general  statement  on  the  part  of  one  of  the 
plainliffd,  whilu  u  wituen^  on  the  Mtand,  that  he  was  damped  tliree 
til  ;ut>aii>l  dollars,  was  inadmissible. 
Tea .)    But  th'j  court  does  not  certify  this  ground  of  the  motion  before 
gr^mting  tliu  rule  nUi.    The  motion  for  new  trial,  the  rule  niti 
thereon  and  (lualiScaUons  thereof,  are  mattcrM  of  record ;   and 
wlicre  the  bill  of  exceptions  and  reconl  differ  in  relation  to  matters 
propirrly  of  record,  tlie  latter  will  prevail. 
b.>    The  wit  ncM  could  swear  to  Ids  daily  receipts  and  profits,  to  show 

■t,ti<>  amount  of  his  damage. 
.    'Wh.'re  cou:iscl  for  defendants  had  drawn  from  one  of  theplain- 
Ciffs,  as  a  witnL<as  on  thu  stand,  the  names  of  a  large  number  of  his 
«='QatoinerB,  and  night  was  approauhing,  the  fact  that  the  judge 
j  eitingly   remarked,    as    a  reason   for  adjonrning.  that    counsel 
eecmed  to  be  taking  a  ecnsua,  anri  hi)  would  adjuurn  the  case  un- 
"Cil  next  day,  was  imniaterial,  and  could  not  reasonably  mislead 
«.lie  juryor  liurt  the  defendants.     This  is  unlike  Gl  Ga.,  369. 
;.      :it  was  legitimato  to  prove  damage  from  want  of  water,  which,  «c- 
«:ardmg  to  plaintifis'  version  of  the  contract  of  lease,  defcnilants 
liid  agreed  to  supply,  the  purpose  of  the  lease  beins  for  a  w^on 
ind  stock  yard. 
«"  -  J  Failure  tocomply  with  the  terms  ot  the  lease,  and  damage  there- 
'rom.  arc  enough  lo  net  out  iu  the  declaration,  without  specifying 
•Very  item. 
'     A  husband  havin;;  made  the  contract  of  lease  individually,  but 
'iftving  taicen  out  a  warrant  to  dispossess  plaintiffs  an  agent  for  his 
^ife,  in  an  action  for  damages  based  tiu  the  failure  to  iierform  the 
duties  imposeil  by  the  contract,  and  on  tiie  eviction  under  the 
'*"iirrant,  the  husband  and    wife  were  properly  joiced  as  joint 
t^^Tt- feasors,  unless  a  plea  of  misjoinder  hod  been  entered  and  es- 
^ttblishcd  by  legal  proof. 

*  ttiere  was  no  error  iu  charging,  "You  will  look  to  see  if  there  are 
^reaches  of  contract.  Plaintiffs  complain  tliut  it  was  broken  in 
two  ways :  flrnt,  th.it  defendants  wore  to  eri-ct  t^rtain  buildings, 

Stalls,  blacksmith  shop,  anil  siipi>ly  iilenty  of  water,  ana  tliat  this 

'Was  not  dune.    Did  defendants  fail  in  any  one  or  more  of  tliese  ? 

^heu  there  was  a  breacli  of  contnu-t,  and  to  the  extent  of  plaintiffs' 

damage,  they  would  be  entitled  to  recover." 

*  -      It  was  error  to  charge  that,  in  estimating  t)io  damages  resulting 

fcom  an  unlawful  ami  wroniifnl  eviiiioti  ai  a  lessee  prior  to  the 
expiration  of  his  lea.ic,  the  jury  coiiM  c-nnRider  profits  maile  after 
the  eviction,  by  parties  subseiiuently  oecupyiug  the  prcuiises,  as 
■  basis  of  calculation. 
'••^  Xv/denec  ol  patrtinago  alter  the  evictiOD  and  <A  Kba  miis^t  <A 
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wagons,  cattle,  etc.,  received  in  the  yard  thereafter,  would  be  a 
admissible  to  show  that  the  railroads  built  through  the  surround 
ing  territory  had  not  materially  lessened  the  wagoning  and  cattli 
and  sheep  driving  which  had  previously  e:usted,  in  rebuttal  o 
proof  to  the  contrary ;  but  the  probable  profit  of  the  evicted 
could  not  be  measured  by  the  profits  of  their  successors. 

8.  AVhere  a  warrant  to  dispossess  certain  persons  as  tenants  holdin; 
over,  was  sued  out,  and  a  counter-alfidavit  and  bond  given,  ba^ 
subsequently,  the  defendants  relinquished  the  possession  undeac 
protest,  no  harshness  or  oppression  of  any  sort  having  been  re — 
sorted  to,  while  the  persons  evicted  might  sue  and  recover  legiti- 
mate damages  iiowing  therefrom,  if  they  were  not,  in  fact,  tcnan 
holding  ovor,  still,  it  was  error  to  submit  to  the  jury  the  questio: 
of  oppressiveness  in  the  eviction. 

(a.)  The  measure  of  damages  in  such  a  case  would  be  what  the  les — 
sees  evicted  could  have  cleared  had  the  eviction  not  taken  place,  ^ 
but  they  could  not  recover  punitive  or  exemplary  damage  for  op- 
pression or  harsh  treatment,  in  the  absence  of  any  evidence  thereof.   ^ 

April  25, 188-1. 

Eubanks  &  Hill  brought  suit  against  David  Smith  and 
his  wife,  Jennie  Smith.  The  body  of  the  declaration  was 
as  follows : 

"On  the  first  «lay  of  July,  1879,  plaintiffs  leased  from  defendants 
for  one  year  next  ensuing  the  following  property  (describing  it) ;  and 
the  rent  111  to  be  paid  for  said  i>roperty  was  two  hundred  and  forty  dol- 
lars, payable  monthly.  Defendants  undertook  an«J  ag»ee<l  to  imme- 
diately put  said  pn^rnises  in  ji:ood,  tenantable  condition,  to  furnish  a 
g(.)od  business  house  for  a  grucery  store,  a  separate  room  for  a  bar- 
room, a  sopiirate  room  for  a  bed-room,  a  good  house  for  wagoners, 
goo<l  stalls  sullicient  to  hold  ono  hundred  head  of  horses ;  to  dig  wells, 
to  lurnish  an  abundant  supply  of  fresh,  pure  water  for  man  and  beast, 
to  run  a  partition  fence  throujrh  said  lot,  making  two  lots  thereof, 
one  for  wagons  and  Diie  for  stock;  to  supply  all  the  doors  with  good 
locks,  and  to  build  on  said  lot  a  blacksmith  shop  for  the  use  of  plain- 
tills,  tlic  said  plaintiffs  to  have  the  exclusive  possession,  use  and  con- 
trol of  said  lot,  and  all  the  improvements  thereon,  and  to  bo  erected 
thereon  as  aiorusaid,  for  the  rent  and  price  aforesaid.  Plaintiffs  went 
into  possossiiju  of  said  leased  premises  on  said  first  day  of  July,  1879, 
and  promptly  i>aid  the  rental  according  to  the  agreement,  and,  al- 
though (if ten  re(iu(isted  so  do,  tho  defendants,  not  regarding  their 
said  promises  and  undertakings  in  this  regard,  but  contriving  to  in- 
jure and  wholly  ruin  plaiutilfs,  failed  and  refused  to  put  and  keep 
said  premises  in  good  tenantable  condition,  and  to  make  said  several 
Jwprupem en  is.    Defendants  did  \)ui\d.  Uve  \i\sLOsAtD\\^  ^o^  "^V*^  ^'»A' 
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lot,  but  immediately,  without  tlio  coni^eiit  of  plaintiffs,  rented  it  to 
other  parties,  and  received  rent  therefrom. 

PlaiiitilTs  further  s:iy  that,  on  the  1st  of  December,  1879,  defendants 
^>?ijted  the  whole  of  said  premises  to  J.  C.  Hess,  and  on  1st  of  Jauu- 
iiry,  18S0,  defendants  took  possession  of  said  premises,  and  ousted 
J>laintifrs  therefrom,  under  protest  and  against  the  wishes  of  plaintiffs, 
•Oiid  plaintiifs  then  and  there  gave  defendants  notice  that  plaintiflfs 
^"ould  hold  defendants  liable  for  all  damages,  both  for  the  non-compli- 
ance with  the  contract  of  lease,  and  for  the  ouster  and  all  resulting 
'iumages  to  the  damage  of  plaintiffs,  twenty-five  hundred  dollars, 
etc. 

To  tliis  declaration  defendants  demurred  on  two  grounds : 
(1.)  Mi^oinder,  because  the  declaration  was  founded 
xml  both  contract  and  tort. 

(2.)  Because  no  cause  of  action  was  plainly,  fully  and 
cListinctly  set  forth.    The  demurrer  was  overruled. 

It  is  unnecessary  to  detail  the  evidence,  further  than  to 

estate  that  plaintiffs^  testimony  indicated  that  the  contract 

"^as  made  with  D.  Smith,  and  his  real  estate  agent  notified 

"^hem  subsequently  that  he  had  rented  to  another ;  but  the 

"•^warrant  to  dispossess  them  was  made  by  Smith,  as  agent 

:f  or  his  wife ;  that  they  filed  a  counter-affidavit,  but  subse- 

cjuently  yielded  possession  under  protest.     As  to  the  mak- 

i.ng  of  the  contract  and  the  items  of  damage  set  out  in  the 

<leclaration,  the  evidence  was  conflicting. 

The  jury  found  for  the  plainstiffs  $1,000.00.  Defend- 
ants moved  for  a  new  trial,  on  the  following  among  other 
grounds : 

(1.)  Because  the  court  refused  to  sustain  the  demurrer 
Uy  plaintiffs'  declaration  on  the  two  grounds  above  stated. 
(2.)  Because  the  court  admitted  the  following  evidence 
of  Reuben  Hill  over  objection  of  defendants :  "  I  took  in 
f^om  thirty  to  seventy-five  dollars  ])er  day,  and  my  profits 
"Were  at  least  ten  dollars  per  day.  and  were  increasing  daily, 
V>€fore  water  gave  out.  .  .  .  Have  made  fifteen  dol- 
lars per  day  profit  on  the  bar.  .  .  I  was  injured  three 
'tihousand  dollars  by  having  no  water  and  having  to  give 
Xip.  .  .  .  The  water  giving  out  injured  my  trade  two- 
ttihb  ormore/'    [As  to  this  ground,  the  court  ceiW^e^  «A 
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follows :  "  My  recollection  is,  that  the  error  complained  ^ 
in  second  ground  as  to  IlilPs  testimony  as  to  three  thonsai^:^^^ 
dollars  was  withdrawn  from  the  consideration  of  jury, 
regarded  on  all  sides  as  out  of  the  case,  the  witness  havin^ 
stated  it  voluntarily ;  as  I  know,  if  objection  was  distinct! 
made,  I  would  not  have  permitted  such  testimony  to  re^^ 
main  in  the  case;  but  precisely  how  it  transpired,  my^^ 
memory  does  not  serve  me."] 

(3.)  Because  the  court  erred  in  remarking  aloud  and  in 
the  presence  of  the  jury,  while  defendants'  counsel  was 
questioning  the  plaintiff.  Hill,  who  was  then  a  witness 
being  subjected  to  cross-examination,  "  Colonel  Thomson 
seems  to  be  taking  the  census,^'  said  remark  being  calcu- 
lated to  mislead  the  jury.  [As  to  this  ground  the  court 
certified  as  follows :  "  The  remark  I  made  complained  of 
as  error  in  third  ground  of  motion  happened  in  this  way: 
The  witness,  Hill,  had  been  on  the  stand  a  long  time ;  it 
was  nearly  or  quite  night  I  had  not  before  adjourned 
until  next  day,  because  I  wanted  to  complete  Hill's  ex- 
amination before  doing  so.  I  found  from  the  course  of 
cross-examination,  in  requiring  witness  to  name  every  one 
of  his  customers  upon  whom  he  predicated  a  loss,  of  whom 
there  were  so  many  being  named,  I  would  have  to  adjourn 
before  completing  the  examination;  and  I  said,  in  mere 
pleasantry  that,  as  Colonel  Thomson  seemed  to  bo  taking 
the  census,  I  would  have  to  adjourn  without  completing 
the  examinition  of  witness,  not  supposing  it  would  be  con- 
sidered in  any  light  by  counsel  or  jurors,  which,  if  so^ 
would  deny  to  the  court  the  poor  privilege  of  a  jest  to  re- 
lieve the  dull  monotony  of  a  tedious  case.  The  cross- 
examination  was  resumed  next  morning,  and  continued 
without  abridgment  until  defendants'  counsel  was  satis- 
fied."] 

(4.)  Because  the  court  overruled  a  motion  of  defend- 
ants' counsel  to  withdraw  from  the  consideration  of  the 
jury,  all  evidence  of  damage  to  plaintiff's  business  from 
wantof  water.     Said  motion Wmgma^ei  ^l\.^t \3ck^ ^Nvdaace 
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"w-as  all  in,  and  upon  two  grounds:  (1)  That  tlie  declara- 
'tion  contained  no  averment  that  authorized  the  introduc- 
tion of  such  evidence  ;  (2)  that  the  damages  proved  were 
'too  remote,  and  the  manner  of  proving  them  inadmissible- 
[^  ^s  to  this  ground,  the  court  certiiied  as  foilows :  "  In 
making  the  ruling  complained  of  in  fourth  ground,  I  did 
r\ct  regard  the  evidence  of  the  three  thousand  dollars'  esti- 
xnate  of  injunr,  made  by  the  witness,  Hill,  as  embraced  in 
"tlie  evidence.''] 

(5.)  Becauiie  the  court  charged  as  follows:  "A  point 

liaa  been  raised  as  to  whether  the  contract  was  joint  or 

e^everal.     The  defendants  are  sued  jointly  as  the  persons 

xnaking  the  contract;  as  they  are  Hiicd  jointly,  there  should 

Tdc,  in  order  to  separate  them,  a  plea  in  abatement.     In  the 

absence  of  such  a  plea,  if  defendants  have  not  established 

"to your  satisfaction  where  the  title  is,  then  the  action  should 

jroceed  for  what  it  is  worth  as  against  both.     Titles  to 

leal  estate  pass  by  writing,  and  to  properly  e^itablish  title, 

»  writing  should  be  produced  by  the  party  claiming  the 

title  against  apparent  ownership,  and  acts  in  accordance 

therewith.    If  this  rule  has  not  l>een  complied  with,  the 

Action  would  proceed  against  both  defendants." 

(tt.)  Because  the  court  charged  as  follown:  "  You  will 
look  to  see  if  there  are  breaches  of  the  contract.  Plaintiffs 
Complain  that  it  was  broken  in  two  ways :  First,  that  de- 
fendants were  to  erect  certain  buildings,  stalls,  black- 
smith shop,  and  supply  plenty  of  water ;  and  that  this  was 
not  done.  Pid  defendants  fail  in  any  one  or  more  of  these!? 
Then  there  was  a  breach  of  the  contract,  and  to  the  e.\teut 
of  plaintiff's  damage,  they  would  be  entitled  to  recover." 

(7.)  Because  the  court  charged  as  follows:  "  Any  evi- 
dence of  damages  traceable  solely  to  this  breach  of  con- 
tract, either  from  loss  of  business  before  by  plaintiffs  or 
]HrofitB  afterwards  by  parties  occupying  the  premises,  may 
be  considered  by  you,  and  made  the  basis  of  your  calcula- 
tion in  findinjT  damaires,  should  you  find  any." 
(&J  -BwwusetAe  court  chafed  as  follows*.  ^^1£  ^iaiu^iSSa 
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were  ejected,  and  in  that  act  defendants  made  a  seco 
breacli,  in  finding  nominal  damages,  you  can  consider  t 
oppressiveness  of  defendants'  action  in  this  second  breae 
if  you  believe  there  were  two  breaches,  and  there  was  o 
pressiveness  in  the  second  breach." 
The  motion  was  overruled,  and  defendants  excepted. 

OAn)LER,  Thomson  &  Candler,  for  plaintiffs  in  error. 

Reuben  Aritold  ;  Frank  A.  Arnold,  for  defendants. 
Jackson,  Chief  Justice. 

The  defendants  in  error  sued  the  plaintiffs  in  error  for 
damages  flowing  out  of  a  contract  for  lease  of  certain 
premises,  in  not  fixing  the  same  in  a  tenantable  condition 
for  the  purposes  for  which  they  were  leased  under  the  con- 
tract, and  in  ejecting  the  defendants  in  error  therefrom 
wrongfully,  before  the  lease  expired.  The  trial  resulted  in 
a  verdict  for  a  thousand  dollars,  and  plaintiffs  in  error, 
defendants  below,  excepted  to  the  refusal  of  a  new  trial  on 
the  several  grounds  stated  in  the  motion,  and  assign  error 
here  on  the  refusal  of  that  motion  on  those  grounds. 

1.  While  the  declaration  is  not  as  formally  and  lucidly 
drawn  as  it  might  have  been,  there  was  no  error  in  over- 
ruling the  motion  to  dismiss  it 

In  substance,  it  is  an  action  on  the  case  for  damages 
consequent  upon  the  breaking  of  the  terms  of  the  lease, 
and  in  effect  sounds  in  tort.  The  contract  is  set  out  by 
way  of  indictment,  and  the  breach  of  duty  under  the  lease, 
first,  in  not  fixing  the  property  so  as  to  be  tenantable  for 
the  purpose  for  which  it  was  leased,  and  which  plaintiffs 
in  error  had  agreed  to  do;  and  secondly,  in  turning  out  the 
defendants  in  error  before  the  time  had  expired.  There 
are  not  two  counts  in  it,  but  one  count  with  two  main 
branches  of  damage  for  the  wrong  or  tort  in  not  perform- 
ing the  duty  under  the  contract  which  the  law  imposed 
upon  the  plaintiffs  in  error.    There  V^  ivo  TD\a^c>\xA«t  ^\ 


counts  for  tort  and  contract.  This  case  is  covered  by  the 
Citif  and  Siihiirhan  liailrond  Co.  vs.  Sranss,  70  Ga-, 
96S.  Tlie  declaration  stitliciently  sets  out  tlic  complaint 
of  tlio  defendants  in  error, 

2.   Tiie  sweeping  statement  on  tlie  stand  by  Hill,  one  of 

the  plaiotiffa  below,  that  he  was  damagied  three  thousand 

•ioiJjii-s.  was  inadmissible. 58  Ga.AlO;  but  hefore  granting 

f'le  rule  nisi  the  court  does  not  certify  this  ground  of  the 

"JOtir^n.  The  motion  for  tiie  new  trial,  the  rule  n/«i  thereon 

*"*^   tj  iiithfications  thereof,  are  matters  of  record,  and  wliere 

^    '^ill  of  exceptions  and  record  differ  in  relation  to  mat- 

®'"*   of  record  properly,  the  record  will  prevail. 

-^  <"->  thing  else  seems  objectionable  in  this  ground  of  the 
*^ti<Dn.    The  witness  had  the  right  to  swear  as  to  his  daily 
""^"^^ipts  and  profits. 

f.  "*  -  "  The  counsel  for  defendants  to  the  suit  had  drawn  out 
*-***:»  the  *itnes3,  Hill,  the  plaintiiF,  tiie  names  of  a  large 
^_^  *^>berof  liis  customers,  and  the  court  remarked  that  he 
"  *>aed  to  be  taking  a  census,  and  he  would  adjourn  the 
iiing,  and  tho  judge 
for  adjourning.  It 
1^  ^  acepted  to,  because  it  may  have  miijled  the  jury.  How, 
5  *Xotset  out  in  the  motion.  We  think  the  remark  wholly 
»  ^"kmaterial.  and  it  could  not  reasonably  mii^lead  the  jury  or 
—  ^  X-t  the  defendants.  Tlie  point  is  wholly  unlike  that  in 
^    Ga.,359. 

4.  It  was   legitimate   to  prove  damage  from  want  of 

^^  liter,  which,  according  to  plaintiffs'  version  of  the  contract 

^f  lease,  defendants  had  agreed  to  supply,  and  failed  m 

^i^ng  wells  according  to  contract,  when  the  purpose  of 

*^^e  lease,  a  wagon  and  stock-yard,  is  considered.     Failure 

*^  comply  with  the   terms   and    damafie  tlierefrom,  are 

Enough  to  set  out  in  the  declaration,  witliout  specifying 

^Tery  item.     So  there  was  no  error  in  refusing  to  rule  out 

«);  evidence  of  damage  from  lack  of  water.    Tlio  damage 

flowed  directly  from  the  wrong  in  not  furnisbing  wa\.eT  as. 
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&,  according  to  plaintiffs'  version,  defendants  had  agree 

j[???;  do. 

jj^'j  1  5.  The  two  defendants,  man  and  wife,  were  joined  ii 

'/',\  ^  action.    The  husband  had  made  the  contract  individn 

I  ;.  ;  and  yet  took  out  the  warrant  to  dispossess  as  agent  fo 

I':  '  |.  wife.    They  were  properly  joined   a«  joint  tort-fea 

■•'•ji  \  unless  a  plea  of  misjoinder  had  been  entered  and  e: 

f:j^i  lished  by  legal  proof.    This,  in  substance,  is  the   ch 

]'■''■]  \  '  and  the  defendants  show  in  this  record  no  hurt  to  e 


by  it. 


I  •*  6.  There  was  no  error  in  charging  the  jury,   "  You 


look  to  see  if  there  are  breaches  of  the  contract.  F 
tiffs  complain  that  it  was  broken  in  two  ways :  First, 
defendants  were  to  erect  certain  buildings,  stalls,  b 
smith  shop,  and  supply  plenty  of  water;  and  that  thi 
not  done.  Did  defendants  fail  in  any  one  or  more  of  tl 
Then  there  was  a  breach  of  contract,  and  to  the  exte 
plaintiffs'  damage,  they  would  be  entitled  to  reco 
This  was  the  very  gist  of  the  action,  outside  of  da 
from  the  eviction,  and  we  cannot  see  error  in  puttin 
issue  before  the  jury  right  there,  and  in  the  language 
by  the  judge  in  giving  the  law  on  that  issue. 

7.  On  the  subject  of  damage  consequent  on  unl 
and  wrongful  eviction  prior  to  the  expiration  of  the 
the  court  charged :  *'  Any  evidence  of  damages  trac 
to  this  breach  of  contract,  either  from  loss  of  businei 
fore  by  plaintiffs,  or  profits  afterwards  by  parties  oa 
ing  the  premises,  may  be  considered  by  you  and  mac 
basis  of  your  calculation  in  finding  damages,  shouk 
find  any." 

We  think  that  this  charge  is  error.     What  other  p 
in  possession  made  afterwards,  is  no  basis  for  recovei 
plaintiffs.    The  successors  of  plaintiffs   may   have 
more  popular,  and  thus  have  had  more  customers, 
may  have  managed  better,  and  made  more  money, 
may  have  been  men  of  better  habits,  more  prudeni 
more  successful  business  men,  inoie  ^^.e^M^^tttaa^  \; 
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sort  of  business,  and  in  theae  ar.d  many  otiier  wnys  (he 
'business  may  have  been  more  profitable  with  lh'?in  Uiaii 
ill  the  hands  of  plaintifTs.  Therefore,  to  base  plaintiff's' 
prospective  profits  on  their  success,  would  be  far  from  n  jnat 
rule  by  which  to  measure  damajies  Hustained  by  them  by 
their  eviction.  True,  evidence  of  future  patronage,  of  the 
number  of  wagons,  cattle,  sheep,  etc.,  received  in  the  yard 
l»y  tlie  successors,  would  be  admissible  to  show  that  the 
railroads  permeating  the  North  Georgia  teiTitory  had  not 
materially  lessened  the  wagoning,  and  cattle  and  sheep- 
driving  before  their  building  and  running,  in  rebuttal  of 
proof  to  the  contrary;  but  to  make  the  profits  of  success- 
ors tile  measure  of  how  much  plaiutifTs  could  have  made  if 
not  evicted,  and  thus  the  measure  of  their  damages,  would 
»ot  be  in  accordance  with  law  or  reason. 

®-  So.  too,  o:»  the  subject  of  eviction,  the  court  charged : 
'  ^^  plaintiffs  were  ejected,  and  in  that  act  defendants  made 
*  Second  breach,  in  finding  nominal  damages,  you  can  C(»n- 


'aer  the  oppressiveness  of  defendants' action  in  this  second 

'*acTi,  if  you  believe  there  were  breaches,  and  there  was 

Oppressiveness  iu  the  second  breach."    Wo  think  that  tliis 

^«»a.r  ge,  too,  is  erroneous,  and  was  apt  to  mislend  the  jury, 

"^reis  no  evidence  of  oppression  or  oppressiveness  in 

»iia    record  in  the  proceeding  to  dispossess  the  plaintifl's. 

■*-^  "Was  simply  the  ordinary  process  legally  authorized  to 

^^ct  a  tenant  holding  over.     A  counter-affidavit  was  put 

"*   and  bond  given  by  plaintiffs ;  no  harshness  of  nny  sort 

'"'S^a  Kaorted  to ;  it  was  simply  a  test  of  the  question,  ac  - 

''**>'<lingto]aw,  whether  the  plaintiffs  were  tenants  holding 

'^^er  or  not.     The  plaintiff^^  declined  the  contest,  and  thus 

'pat  proceeding  was  endetl  by  their  relinquishing  posses- 

■*Oxi  Under  protest,  according  lo  their  own  evidence.    That 

*"^  ttot  deprive  them,  it  is  true,  of  recovering  their  legiii- 

"•■t®  damages  flowing  from  the  breach  of  contract  when 

I***^'^,  and  by  reason  of  the  eviction,  if  they  gave  up  uu- 

^T^I>*ote«t.    Those  damages  were  what  ibey  lost  by  \iou\?. 

^tobe  measured  by  what  they  could  have  eleMetV, 
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The  Western  &  Atlantic  Railroad  vs.  Tuk 


»■  I 


rJaduon,  Chief  Justice,  being  disqualified.  Judge  Branham,  of  the  Roi 

was  appointed  to  preside  ia  his  stead.] 


I. 


-  ■! 


1.  Railroad  companies  are  liable  for  torts  committed  by  their 
in  the  prosecution  and  within  the  scope  of  their  businessi 
the  same  be  by  negligence  or  voluntary. 

(a. )  Where  one  was  lawfully  in  the  cab  of  a  freight  train  of  a 
treating  for  passage,  as  had  frequently  been  done,  and  was 
ing  done  at  the  time  of  the  trial  by  other  x>crsons  on  the  sai 
as  to  an  injury  inflicted  upon  him  by  tho  conductor,  h' 
within  the  reason  and  spirit  of  the  authorities  in  referen< 
injuries  done  to  passengers. 

2.  Conductors  of  through  freight  trains  may,  if  required  by  • 
of  tho  company  or  the  exigencies  of  the  case,  refuse  to  c: 
sengcrs  in  their  cabs  or  on  their  trains.  But  such  rofus] 
be  made  known  in  a  civil  and  respectful  manner  to  a  perse 
ing  for  passage  tliereon,  and  reasonable  opportunity  s' 
allowed  for  such  person  to  (pit  the  cab  of  his  own  motioi 
should  refuse  to  do  so,  the  conductor  could  use  such  re 
force  as  was  necessary  to  eject  him  therefrom.  The  coi 
acts  in  relation  to  these  matters,  under  the  facts  of  this  c 
done  in  the  i)rosecution  and  within  the  Bco:)e  of  his  busii 
for  his  use  of  insulting  and  obscene  language  in  refusing 
to  the  applicant,  and  his  violence  m  striking  and  injuring  i 
son,  tho  company  was  liable,  even  though  it  was  voluntar 

(a.)  Section  2203  of  the  Code  must  be  construed  with  sectioc 
as  to  harmonize  the  two  and  allow  both  to  remain  of  fon 
cases  to  which  they  apply. 

3.  Where  there  is  no  e\'idence  of  aggravating  circumstanci 
act  or  intention,  or  of  gross  negligence,  §3(H}G  of  the  Coc 
not  be  given  in  charge,  and  the  onus  is  on  the  plaintiff 
aggravating  circumstances,  in  order  to  entitle  him  to  have 
tion  given  in  charge.  But  where  there  was  proof  of  bruti 
human  conduct  on  the  part  of  the  agent  of  a  railroad  com] 
of  his  employment  by  the  company  several  days  after  the 
tion,  thjit  section  was  properly  given  in  charge. 

(a.)  The  prompt  discharge  of  such  an  agent  by  the  company. 
ing  advised  of  his  conduct,  and  the  repudiation  o    his  a< 
exclude  altogether  the  right  o!  the  plaintifTto  recover  a 

126,  244 ;  4  Pet.,  349 ;  16  How.,  610,  68  (7a.,208r  12  Abb.  Pr.  'N  S.)  1T2:  i 
422  423 

This  qncstion  has  recently  been  considered,  and  the  authorities  full; 
by  the  Supreme  Court  of  Indiana,  in  an  uupubU&Viod  c«ae,  which  cann 
by  juune,  as  It  is  not  before  tho  icportei.    CBjep.^ 
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damages  * 'to  deter  the  wrong  doer  from  repeating  the  trespass," 
out    Would  not  prevent  the  jury  from  giving  additional  damages 
***  <-*oxiipen8ation  for  the  wounded  feeling  of  the  plaintilf/' 

■'*^il  roads.  Damages.  Negligence.  Master  and  Ser- 
vant. Uefore  Judge  Fain.  Whitfield  Superior  Court. 
Octob^:i.  Term,  1883. 

Sported  in  the  decision. 

^-  J,  McCa3IY,  for  plaintiff  in  error. 

^*  I^,  Maddox  ;  T.  R.  Jones  ;  W.  K.  Moore,  for  defend- 
ant. 

®^Ai»^^^  Judge. 

.  ,  ^^e  plaintiff  being  in  Dalton.  and  desiring  to  return  to 

•  ^  home  in  Tilton,  nine  miles  south  of  Dalton,  and  there 

»|*^^^8  no  passenger  train  there  at  the  time,  entered  a  cab, 

^'^ng  the  usual  passenger  accommodations,  artached  to 

^^^*^iX>ugh  freight  train,  then  standing  near  the  depot,  for 

j5^^  purpose  of  treating  with  the  conductor  for  passage  to 

^^^rdsley's,  a  water  station  one  mile  above  Til  ton,  at  which 

*it,  he  was  informed  by  the  engineer,  the  train  would 

P  that  night.     Other  persons  often  went  down  *'on  this 

^^duie,''  and  got  oflF  at  this  point.    He  had  thirty  cents 

I>»y  his  fare.    The  fare,  without  a  ticket,  to  Tifton, 

.    ^^H  paid  on  the  train,  was  forty  cents.     Tlic  conductor, 

^  ^^ply  to  a  polite  inquiry  of  the  plaintiff^  said  he  was  a 

J^y-tl^  behind  time,  and  that  he  did  not  expectto   stop  at 

•^-^l ton, and  that  "he  did  not  intend  to  be  bothered  with 

^«iy  d d  man  that  night."    The  plaintiff  said  he  did 

**ot  intend  to  bother  him ;  that  he  had  been  unable  to  get 
*  ticket ;  that  he  had  money  to  pay  his  fare,  and  came  in  to 
*®^  whether  he  would  carry  him  or  not ;  that  the  engineer 
^^  Mm  he  would  stop  at  Beardsley's,  and  he  cou\A  \\v3Ak 
**^  efei)9  to  Tilton.    The  conductor  then  said,  ^^Vic  Oafii 
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the  Iiead,  in  his  face  and  mouth,  and  knock  him  out  of 
cab  door  with  his  lantern. 

The  Code,  §2203,  must  be  construed  with  section  2^^     ^ 
and  80  construed  as  to  harmonize  the  two  and  allow  t^ 
to  remain  of  force,  in  the  cases  to  which  they  apply. 

3.  Tlie  court  gave  in  charge  Code,  §3066,  and  explain 
its  application  to  the  case.     This  is  assigned  as  error,  u£ 
the  ground  that  this  is  not  a  case  for  punitive  damag 
We  think  there  was  no  error  in  this  part  of  the  char^ 
Where  there  is  no  evidence  of  aggravating  circumstan« 
in  the  act  or  intention,  or  of  gross  negligence,  this  secti 
of  the  Code  ought  not  to  be  given  in  charge.     Au(/u^^ 
Factoru  vs.  Harries^  this  term ,  also,  Smith  vs.  Overby^  ^ 
Ga  ,241.    It  would  have  been  error  to  have  refused  it  in  tic: 
case.     This   conductor's  conduct  was  liighly  censurab]0 
He  was  in  the  employ  of  the  company  several  days  Jjft^ 
the  occurrence,  and  there  is  no  evidence  in  the  record  thc^ 
he  has  over  been  discharged.     The  onus  is  on  the  plainti^ 
to  prove  aggravating  circumstances,  in  order  to  entitle  hiiC 
to  have  this  section  given  in  charge.     23  Ga.<^  145 ;  Savan* 
nah,  Fla.  c6   W,  R.  B.  Co.  vs.  Steioart,  71  Ga.,  427. 

It  was  done  in  this  case  by  proof  of  brutal  and  inhuman 
conduct  on  the  part  of  the  agent,  and  by  proof  of  his  em 
ploy  men  t  by  the  company  several  days  after  the  transac- 
tion. The  i)rompt  discharge  of  such  an  agent  by  the 
company,  upon  being  advised  of  his  conduct,  and  the  re- 
pudiation of  his  act,  would  exclude  altogether,  in  such  cases 
as  tliis,  tlio  right  of  the  plaintiff  to  recover  additional 
damages,  as  provided  by  the  section,  "  to  deter  the  wrong 
door  from  repeating  the  trespass  ;"  but  it  would  not  pre- 
vent thojurv  from  giving  additional  damages,  "  as  com- 
pensation for  the  wounded  feelings  of  the  plaintiff."  See 
51  Ga.,  G40 ;  59  /(/.,  42G  :  00  LI,  492,  and  58  Id.,  216  (4). 

In  all  cases,  such  damages  must  be  regulated  by  the  en- 
lightened conscience  of  an  impartial  jury.  They  must  be 
just,  and  tliey  must  not  be  inadequate  or  excessive. 

The  canQ  of  Fay  t^«.  Parker,  b^  'S.\L.,^\^^\«^t\.^\!cl 
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:.  Repts.,  is  an  able,  exhaustive  and  interesting 

.hie  subject,  adverse,  however,  to  the  allowance  of 

iry  or  punitive  (lainaf.^!s,  but  embracing  witliin  its 

images  for  wouaded  feelings,  and  every  element  of 

-  compensatory  in    its  nature.     The  conflicting 

ties  therein  cited  are  fortunately  put  at  rest  by  the 

ons  of  our  Code. 

the  judgment  of  the  court  below  be  affirmed. 


JoBxsoN  et  al.  vs-  Dooly  et  al. 

inal  notice  is  such  aa  has  been  proved  to  haro  been  given  to  a 
xtf  directly  and  personally,  or  encli  aa  he  is  prestitned  to  have 
iceived  personally,  becausie  the  evidence  within  his  knowledge 
tiB  mfficitint  to  put  tiim  upon  innuiry ;  nnd  [ictual  notice  may  be 
iroved  by  tlie  factii  of  tlie  case  from  which  it  cun  be  inferred. 
The  traiid  w:.ich  avoids  a  Bale  may  1>e  legal  aa  well  as  moral.  It 
may  ciiat  from  miBrepresentationEi  made  by  either  parly,  with  de- 
sign to  deceive,  or  which  actually  deceive  the  other  party,  however 
innuceiiily  made ;  and  auch  iniarepreaentations  may  be  by  acts  as 
well  OS  wonls.       v 

)  The  ccurt  upon  whoso  jud^muat  an  execution  issues  liaa  full 
power  to  set  aside  a  sale  thereunder,  nhenover  the  ends  of  juatice 
ud  fair  dealing  reiiuire  it,  mid  to  order  a  resale,  or  award  ezeeu< 
tion  anew  at  discretion.  Tliis  is  an  equitAble  power.  Inherent 
bath  in  courts  of  law  and  of  e([uity,  and  is  involved  to  lemedy 
traad  or  Irregularitv  in  the  conduct  of  aiich  sales,  ae  between  pui- 
chosera  and  tlie  original  parlies  to  thi-  euit. 
Ihe  verdict  is  supported  by  the  evidence. 
AptO  a,  isai. 

Notice.  Levy  and  Sale,  Attorney  and  Client.  Fraud, 
les.  Before  Judge  F.itx.  Wiiitfield  Superior  Court. 
tober  Term,  1SS3. 

Eleported  in  the  decision. 

N.  K.  Moobe;  W.  0.  Gless;  R  J.  McOamt,  for  plain- 
tJttoior. 
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Wm.  Phillips;  T.  R  Jones;  Geo.  F.  G.  Wobj 
Power,  for  defendants. 

Hall,  Justice. 


This  bill  in  equity  was  brought  to  set  aside  a  c 

ance  of  land  sold  at  sheriflTs  sale.     Among  the  i 

alleged  for  asking  that  this  sale  be  set  aside,  and  tl 

ties  interested  be  reinstated  to  their  respective  rij 

i';!  they  existed  at  the  time  the  sale  was  made,  are  tl 

same  was  not  advertised  for  four  weeks  or  twent' 
days,  as  required  by  law ;  that  the  purchaser  at  tl 
who  also  controlled  the^.  fa.  under  which  it  was 
sustained  certain  confidential  relations  to  the  corap] 
of  which  lie  might  have  taken  advantage  ;  that  th< 
.   )?  paid  for  the  land  was  so  grossly  inadequate,  bein 

dollars  for  property  worth  from  $700  to  $1,000,  as 
tify  the  conclusion  that  there  was  great  irregularity 
unfairness,  in  the  transaction ;  that,  among  other  : 
larities,  the  lots  of  land,  although  not  contiguous 
sold  in  one  body,  when  they  should  have  beenoffen 
arately,  and  that  competition  among  bidders  at  tl 
was  prevented  by  the  conduct  of  the  defendant. 

There  was  much  testimony  at  the  trial  bearing  upo 
questions  more  or  less  directly  and  remotely,  and  af 
charge  of  the  court,  the  jury  returned  a  verdict '*settin 
the  sale."  A  motion  was  made  for  a  new  trial,  upon  tl 
eral  grounds,  as  well  as  upon  various  special  gr 
which  alleged  errors  in  the  rulings  and  charges  of  the 
and  which,  upon  being  heard,  was  overruled,  and  c 
Upon  the  judgment  of  the  court  refusing  the  ne\ 
error  is  assigned. 

None  of  these  grounds  were  insisted  upon  hoi 
cept  the  followini:,  viz.  :  That  there  was  en 
instructing  the  jury  to  inquire  whether  the  defi 
was  an  innocent  purchaser,  and  in  order  to  ascerta 
fact,  they  might  inquire  whethei  Ue^  w^'s.  tk^  owner 
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execution  making  the  sale,  and  whether  he  directed  the 
levy  thereof,  and  the  advertisement  under  the  levy  ;  that 
J^  such  were  the  case,  these   were  circumstances  from 
wiiich  they  miglU  infer  that  he  had  notice  that  the  adver- 
tisement had  been  published  \e^s  than  the  time  required 
^y  la  vr,  if  such  was  the  fact ;  that  they  might  also  look  to 
the    T*elations  existing  between  the  parties  litigant,  to  de- 
^^I'mine  the  bona  fides  of  the  transaction,  and  to  all  the 
otli^^.  circumstances  in  evidence,  such  as  the  real  value 
^*   tlxe  land,  the  price  it  brought,  the  alleged  gross  inade- 
TJ^^Cijof  consideration,  and  the  occurrences  at  the  sale 
^'^    had  a  tendency  to  affect  the  price  of  the  property 
that  anything  which  would  put  a  reasonably 
^  Jent  man  upon  inquiry  as  to  the  true  state  of  the 

^  ^*-^j  was  evidence  from  which  actual  notice  might  be  in- 
-  .  **^«d.    This  is  the  charge,  in  substance,  to  which  excep- 
^^^  is  taken.    We  think  it  is  substantially  correct. 
^  .  This  court,  in  Jordan  vs.  PollockjH  Oa.^  145,  defined 
^^ttial  notice  to  be  such  as  was  positively  proved  to  have 
^'*^^n  given  to  a  party  directly  and  personally,  or  such  as  he 
^   presumed  to  have  received  personally,  because  the  evi- 
^^nce  within  his  knowledge  was  sufficient  to  put  him  upon 
^quiry^  and  held  thf^re  was  no  error  in  charging  the  jury 
^Hat  actual  notice  might  be  i)roved  by  the  facts  of  the 
^Hse,  from  which  it'  could  be  inferred.    This  was  said  in 
Elation  to  a  third  party,  who  had  no  connection  with  the 
^transaction  in  its  origin,  but  who  afterwards  became  a  pur- 
chaser of  the  property  in  question.     It  applies  with  re- 
doubled force  to  one  who  was  either  the  owner  of  the 
Execution,    or    was   attorney   for  the  party  owning  it, 
"Vrhen  the  levy  was  made,  and  who  directed  it,  together 
^ith  the  advertisement  of  the  sale  under  it,  and  who, 
in  addition  thereto,  had  just  prior  to  that  time  repre- 
sented complainants  as  their  attorney  in  a  litigation  con^ 
iteming  the  land  in  question,  together  with  others,  and 
who,  for  the  purposes  of  the  litigation,  had  in  his  poRsession 
mO  tii0  evidences  of  complainants'  title. 
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In  Galpin  V8.  Page,  1 8  Wall.  R,  373,  Mr.  Justice  Fie^ 
who  delivered  the  opinion,  declared,  "that  a  title  acquu 
by  an  attorney  engaged  in  the  cause,  at  a  judicial  sale, 
under  a  decree  which  had  been  reversed  because  of  irrei 
larity  in  serving  an  infant  party,  fell  with  the  decree.*' 
purchaser  was  one  of  the  attorneys  of  the  plaintiff  in  the  si 
in  which  the  reversed  decree  was  had,  and  "  the  law  i\ 
putes  to  him  knowledge  of  the  defects  in  the  proceediu^^ 
which  were  taken  under  his  direction  and  that  of  his 
partners,  to  obtain  service  upon  the  infant.    The  convey 
ance  by  him  of  an  undivided  half  to  his  law  partner,  alt 
•  one  of  the  plaintiiPs  attorneys,  was  made  after  the  decree 
of  the  district  court  had  been  reversed  for  want  of  juris^ 
diction  over  the  infant.    The  partner  also  took  his  interest 
.  ;!■  with  knowledge  of  this  defect.     The  protection  which  the^ 

J  :  law  gives  the  purchasers  at  judicial  sales  is  not  extended,^ 

in  such  cases,  to  the  attorney  of  the  party,  who  is  presumed 
to  be  cognizant  of  all  the  proceedings." 

In  the  case  at  bar,  the  court  did  not  charge  that  no- 
tice of  this  irregularity  would  be  presumed  from  the 
fact  alone  that  the  defendant  was  the  attorney  of  the 
plaintiff  who  caused  the  levy  to  be  made,  and  the  adver- 
tisement of  the  sale  under  that  levy ;  the  charge  was  more 
favorable  to  him  than  it  seems  the  case  cited  would  have 
justified;  it  was  simply  that  notice  to  him  might  be  in- 
ferred from  this  and  other  facts  in  evidence. 

2.  If  there  was  error  in  the  charge  as  to  actual  fraud,  it 
was  error  against  the  plaintiff,  and  of  which  the  defendant 
1,  had  no  cause  to  complain.     Actual  fraud,  it  would  seem, 

was  not  essential  to  setting  aside  the  sale.  It  is  true,  that 
a  misrepresentation  wilfully  made  to  deceive,  or  recklessly 
and  without  knowledge,  acted  upon  by  a  party,  would 
have  this  effect,  but  it  is  equally  true,  if  it  be  made  by 
mistake  and  innocently,  to  the  detriment  of  another, 
and  amounting  only  to  a  legal  fraud,  it  would 'be  equally 
eflFectual  for  that  purpose.  Code,  §3174.  The  fraud  that 
voids  a  8sde  may  exist  Irom  mVsiepxe^^iLV^XAstkS  xivdA.^  \>r3* 
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e'lher  party  with  design  to  deceive,  or  which  does  actuaily 

deceive  the  party ;  in  case  the  party  is  deceived  by  mis- 

"epreeentations,  however  innocently  made,  this  will  avoid 

the  sale;  and  such  misrepresentations  may  he  by  acts  as 

weU  as  words.     Code,  gg2633,  2634.    It  is  laid  down  gen- 

. '^^ly,  that  the  courtupon  whose  judgment  the  execution 

'S8Qea_  has  full  power  to  set  aside  an  execution  sale  when- 

®^®r  the  end  of  justice  and  fair  dealing  rec[uire  it,  and  to 

_,/^^K"  a  re>gale,  or  award  execution  anew,  at  discretion. 

.  ***«   power  is  deemed  a  species  of  equitable  jurisdiction, 

■^^iTent  both  in  courts  of  law  and  equity,  and  is  invoked 

'■^snedyfraad  or  irregularity  in  the  conduct  of  such  sales, 

-^    'between  purchasers  and  the  original  p:irtie3  to  the  suit. 

^''^^'eron  Judicial  Sales,  glOSl,  and  citations  in  notes  1  and 

*.laer6.     For  a  fuller  discussion  of  tliese  questions,  see 

^*»*ier,  administrator,  vs.  Glenn  and  oth-era,  decided  to- 

3.  The  finding  in  this  case  is  in  accordance  with  the 

^^cided  strength  and  weight  of  the  evidence.    The  verdict 

^^ts  aside  the  sale,  and  does  nothing  more.     That  was  the 

'^aly  issue  really  presented  by  the  pleadings;  all  other 

Xnatters  were  collateral  and  subordinate ;  they  only  tended 

lo  that  end.     The  effect  of  the  decree  entered  upon  the 

verdict,  and  which  follows  it  strictly,  i^  simply  to  restore 

the  parties  to  the  situation  they  were  in  before  the  sale, 

with  all  their  rights  as  they  existed  at  that  time.     We 

indicate  no  opinion  as  to  tlie  course  proper  to  he  taken 

hereafter  in  the  case  for  the  adjustment  and  settlement  of 

the  rights  of  the  respective  parties. 

JudgmeQt  affinned. 
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[This  case  waa  argued  at  the  last  torm,  ani  the  decision  reserret 


1.  Grencrally,  where  exceptions  of  fact  are  (lied  to  an  auditor* 
the  report  is  prima  facie  evidence  of  the  truth,  and  the 
must  overcome  it ;  but  where  his  report  on  the  facts  of 
made  without  hearing  both  sides  thereon,  if  it  be  lega 
I  •  both,  then  such  report  is  not  prima  facie  evidence  of  trut 

.'    I  issue  as  to  which  one  side  was  thus  excluded.    Therefor 

the  court  sustained  an  exception  to  an  auditor's  report 

ground  that  one  of  the  parties  ^vas  not  permitted  to  testil 

the  auditor  as  to  a  particular  issue,  but  the  other  party 

mitted  so  to  testify,  it  was  error  thereafter  to  charge  that  t 

tor's  report  as  to  such  issue  was  prima  facie  true. 

2  A  verdict  in  these  terms,  "We,  the  jury,  sustain  the  ai 
regard  to  exceptions  7,  8,  0,  11  and  14,"  was  a  substantia 
ance  with  tlio  requirements  of  law  that  the  jury  shall  fin 
exceptions  seriatim. 

3.  The  verdict  is  supported  by  evidence,  and  would  stand  bu 
error  in  the  charjre. 

4.  There  was  no  error  in  charginj?  that  if  notes  were  duo 
June,  1865,  and  were  not  sued  on  by  January  1,  1870,  th< 
be  barred,  unless  there  were  some  legal  reason  why  th< 
was  suspended ;  i:or  as  to  the  six  year's  statute  of  limitat 

6.  There  was  no  error  in  charging  that,  if  the  two  distributi 
estate  agreed  that  the  will  should  be  set  aside,  and  tl 
would  divide  the  estate  equall}',  and  that  certain  notes  due 
of  tlK*m  were  not  to  constitute  a  part  of  the  estate,  one  ol 
tribntccs  being  the  administrator,  in  a  subsequent  suit 
thcni,  such  an  agreement  would  bo  binding,  and  the  oth 
could  not  claim  that  the  notes  were  a  part  of  the  estate ;  1 
if  the  converse  of  the  proposition  were  true,  and  they 
make  such  a  division  of  the  estate,  and  the  notes  of  the  re 
parties  were  to  be  included,  then  it  would  be  the  duty  of 
to  carry  out  the  agreement. 

6.  Tliore  was  no  error  in  charging  to  the  effect  that  the  admi 
of  an  estate  could  not  of  his  own  motion  or  volition,  witl 
order  of  court,  or  without  any  accounting  or  settlement 
other  distributee  thcroof,  or  without  any  agreement  on  th 
such  distributee,  take  his  distributive  share  and  apply  it  t< 
notes  given  by  him. 

7.  Where  a  mother  advanced  money  to  her  son  and  took  not 
for,  prima  facte  such  notes  represented  an  indebtedness, 
an  advancement,  but  this  presumv^tion  waa  aubiect  to  be  r 

&  The  chargo  as  a  whole  waa  sowud,  \wa\.  aTvA.\ni^at\As\* 

Juno  10,  ISSi. 


Practice  in  Siiperior  Ooiirt,  Aiiditoi-s.  VerJit-l.  Stat- 
nte  of  Limitations.  Contracts.  Administrators  and  Ex- 
ecators.  Charge  of  Court.  Before  Judge  Stewart.  Fulton 
Superior  Court.     April  Term,  1883 

J.  M.  Cutliff  brought  complaint  iigainst  Isaac  S,  Boyd 
and    his  wife,  Mary  L.  Boyd,  formerly   Mrs.   Holliday, 
widovrof  J.  R.  Holliday,  as  executor  and  executrix  of  said 
J.  R,    Holliday,  deceased,  on  two  promissory  notes ;  one 
dated  May  25, 1S6S,  duo  one  day  after  dale,  by  J.  R.  Hol- 
liday, to  plaintiff  or  bearer,  for  «237.03;  the  other  dated 
July  16, 1S68,  due  one  day  after  date,  by  J.  R.  Holliday,  to 
plaintiff  or  bearer,  for  f75.00.     Defendants  filed  pleas, 
making,  in  brief,  the  following  points ;  The  general  issue ; 
that  Holliday  was  imbecile  and  incapable  of  contracting; 
that  he  was  almost  entirely  blind  and  dependent  upon 
•Others  -for  information  as  to  the  contents  of  any  writing, 
*t      ^^*  not  in  thehabitof  making  contracts,  except  under 
ne  Supervision  of  his  wife  and  brother  (plaintiff,  who  was 
*'s  half  brother) ;  that  if  he  signed  the  notes  sued  on  at 
>  "O  did  not  understand  their  contents,  and  his  signature 
^*    o"btained  by  plaintiff  by  reason  of  the  confidential 
^tiona  between  them  ;  that  plaintiff  was  in  the  habit  of 
^^Hvoring  to  get  Holliday  to  leave  him  his  entire  estate, 
.    **  ^Xkressed  this  purpose  upon  him  in  various  ways,  secur- 
Jr*  ^Tomises  from  Holliday  when  the  latter  was  suffering 
^^^**.  disease  and  incapaijle  of  understanding  his  rights  and 
""^^^ting  plaintilTs  influence,  and  of  such  promises  he  had 
-,      *"^collection  whatever  upon  being  partially  restored ; 
^^    he  was  never  more  than  partially  restored  in  the 
^**»  1868  and  1 869,  and  died  in  the  latter  year ;  that,  at 
.    ^   time  these  notes  were  given,  Holliday  had  no  need  to 
^'^^■fcow  money  or  renew  debt,  ho  having  ample  cash  means, 
^^^  being  in  the  habit  of  lending  money  through  his 
.^^^liti ;  that  plaintiff  wiis  ono  of  those  agents,  and  received 
:  ?^  aeoonnt  of  Holliday  a  considerable  sum  of  money,  for 
^^tfiifraa  mocoanting  was  prayed;  that  plaintvtt ke^\> ^ba 
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existence  of  the  notes  sued  on  to  himself  until  the  d^^a' 
of  HoUiday,  realizing  that  he  was  largely  indebted  to  li 
liday  for  sums  received  by  him  as  administrator  of  ^ 
estate  of  one  Lucinda  Mabry,  the  mother  of  both  plai:^^ 
and  HoUiday;  that  in  1867  Mrs,  Mabry  died,  leavir^ 
large  estate  in  real  and  personal  property  and  in  cav- 
that  plaintiff  administered  on  the  estate,  and  without  1^ 
sales,  disposed  of  the  estates  and  property,  and  appro^ 
ated  them  to  his  own  use ,  that  plaintiff  and  Holliday  w^ 
the  sole  heirs  at  law  of  Mrs.  Mabry,  who  died  with^ 
debts ;  that  the'  amount  in  the  hands  of  plaintiff  due^ 
defendants  from  the  estate  is  about  $6,000.00 ;  that  pla::::^ 
tiff  would  not  be  able  to  respond  for  this  sum  in  an  actii^ 
therefor,  and  that  the  only  chance  of  realizing  upon  ti 
same  is  by  an  accounting  in  this  action. 

Plaintiff's  attorneys  acknowledged  service  on  this  pie 
and  consented  that  an  accounting  in  regard  to  the  estat 
of  Mrs.  Mabry  be  had  in  this  suit,  on  the  principles  an 
practice  of  equity.  Plaintiff  filed  an  answer  to  the  equ 
table  plea  of  defendants,  denying  substantially  all  of  tli 
equitable  rights  and  charges  set  out  therein,  and  esp 
cially  denying  all  fraudulent  or  improper  means  of  ol 
taining  the  notes  in  suit  from  Holliday,  or  that  the  latt( 
was  unable  to  transact  business,  or  imbecile,  or  that  plaii 
tiff  imposed  upon  him,  or  that,  as  the  agent  of  Holliday,  h 
had  received  or  misappropriated  any  funds  or  proj 
erty  of  the  latter,  or  that  he  had  kept  the  existence  < 
the  notes  in  suit  a  secret ;  and  he  alleged  that  the  large 
note  was  given  in  renewal  of  a  note  from  Holliday  \ 
him,  made  in  1858,  for  the  purchase  of  a  half  intere: 
in  a  plantation  and  stock  thereon,  and  that  the  small  not 
was  given  for  a  balance  in  money  due  him  by  Hollida; 
In  regard  to  tlie  Mabry  estate,  plaintiff  alleged  that  li 
administered  on  it,  sold  the  property  according  to  th 
law  governing  administrator's  sales,  and  that,  after  sel 
ing  it,  he  appropriated  the  proceeds  to  his  own  use,  in  ordc 
that  he  might  thus  receWo  aw  ec\\i^  ^*diT^  Siv  ^»\4l  ^'s^t^.t 
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mill  Holliday,  inasmuch  as  lie  held,  as  administratcn*,  notes 

of  Ilollidav  sufficient  in  amount  to  overbalance  tlie  sum 

received  and  appropriated  by  i)laintiff.     These  notes  were 

njade  payable  to  plaintiff  as  administrator  of  J.  ilal^ry, 

the   husband  of  Mrs.  Lucinda  Mabry,  his  estate  having 

passed  to  the  latter,  and  these  notes  constituted  part  of 

the  estate  of  Mrs  Mabrv  at  her  death. 

The  case  was  referred'to  an  auditor.     He  found  tliat,  on 
an    accounting  between  plaintiff  and  the  estate  of  Mrs. 
Mabry,  there  was  due  by  the  former  to  the  latter,  for 
moneys  received  and  undistributed,  $12,308.69,  on  Septem-' 
ber   23,  1881.     He  also  reported  that  the  administrator 
^ras  not  entitled  to  any  credit  on  account  of  the  notes  of 
Holliday,  because  tbey  ceased  to  bo  obligations  of  the  lat- 
ter, by  reason  of  an  agreement  entered  into  between  the 
t\ro,    to  the  effect  that  these  notes  should  be  destroyed, 
"^aii  the  will  which  Mrs.  Mabry  had  made  should  not  be 
®^t  "Up,  and  that  Holliday  and  plaintiff  should  each  take 
one-half  of  the  estate,  instead  of  Holliday 's  taking  two- 
tmrcls  and  plaintiff  one-third,  as  would  have  been  the  case 
^*^^  Will  could  have  been  established.    He  also  reported 
,   ^^  these  notes  were  barred  by  the  act  of  1869,  the  debts 
^^'^^8  been  contracted  and  become  due  prior  to  June, 
*"    ^>  and  not  having  been  set  up  until  1877  (giving  the 
swex-the  effect  of  a  suit).  He  further  reported  that  no  evi- 
t^^^  as  to  maladministration  on  the  part  of  plaintiff  had 
^    ^  introduced,  and  that  there  was  no  individual  indebt- 
^   ^^Sb  from  plaintiff  to  Holliday.     Plaintiff  tiled  fourteen 
J       ^I^tions  to  the  report,  only  six  of  which  it  is  necessary 

^^t  out.  They  are  as  follows  : 
-.^'  •  •  y  ^'Because  the  auditor  erred  in  finding  that  said  notes 
J  •  ^  Holliday,  the  property  of  Lucinda  Mabry  at  her 
-ji  ^^^,  and  fully  set  forth  in  plaintifTs  answer,  are  not 
-^  ^^^eable  to  Holliday 's  estate,  because  barred  by  the  act 
^^€9. — Plaintiff  insists  that,  having  these  notes  in  his 
don  as  the  property  of  said  estate,  and  \\a\\T\g,  coV 
He  assets  of  said  estate  before  the  bar  of  the  staVwV^ 
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applied,  he  had  the  right  to  appropriate  tlie  share  of  s^^ 
Ilolliday  in  said  estate  to  the  payment  of  his,  the    s^^ 
Holliday's,  notes." 

(8.)  '^Because  the  auditor  refused  to  allow  plaint i^  * 
credit  for  the  note  of  J.  R  Holliday  and  J.  M.  CutliflT-  ®®' 
curity,  payable  to  Dennis  Paschal,  for  $150.00,  due       -'^  - 
cember  11, 1859. — PlaintilT  Insists  that,  at  the  time  he      ^^ 
lected  the  assets  of  Lucinda  Mabry's  estate,  said  note 


a  valid  debt  against  said  Holliday's  estate,  and  he  had 
legal  right  to  charge  it  against  the  latter  estate  in  hi& 
jfcurns  to  the  court  of  ordinary  of  Dougherty  county." 

(9.)  "Because  the  auditor  finds  that  plaintiff,  as  adi 
istrator  of  Lucinda  Mabr}^,  is  indebted  m  the  gum  of  $L--^ 
3  )8.69,  or  in  one-half  of  that  sufti. — Plaintiff  says  tl 
the  auditor  should  have  allowed  him  a  credit  for  each  ai      _ 
all  of  the  Holliday  notes,  and  should  have  calculated  i    ^"^ 
terost  tliereon  from  the  dates  of  maturity  respectively^ 
to  the  time  or  times  when  plaintifTs  returns  to  the  cou^^ 
of  ordinary  showed  that  he  had  funds  in  hand  collecte  '^ 
on  account  of  Lucinda  Mabry's  estate  to  discharge  Xhexc^::^ 
and  tliat  if  this  method  had  been  adopted,  plaintiff  v^onlc^ 
iiave  been  indebted  in  no  amount  to  defendants  on  accoun 
of  said  estate.     Holliday's  share  in  said  estate  would  hav^^ 
been  absorbed  by  his  notes  to  said  estate." 

(10.)  "Because  the  auditor  refused  to  allow  plaintifTir 
testimony,  offered  to  disprove  that  of  Mrs.  Mary  L.  Boyd^» 
as  to  the  alleged  contract  to  destroy  the  old  notes   and- 
divide  the  estate  equally  between  plaintiff  and  defendant's- 
testator,  it  being  considered  that  Holliday  owed  no  debts. 
and  that  said  Mrs.  Boyd  was  the  sole  legatee." 

(11.)  "The  report  of  the  auditor  was  contrary  to  evi- 
dence in  this,  that,  while  he  admitted  plaintiff's  answer  to 
defendant's  plea  in  evidence,  he  decided  that  said  answer, 
so  far  as  it  related  to  the  Ilolliday  notes,  had  been  over- 
ecmo  by  the  testimony  of  Mrs.  Mary  L.  Boyd,  and  other 
con'oborating  evidence  mentioned  in  said  report." 

(14.)  "Because  the  audiloi^  m\\\a  v)\\Artt».\Iv^^  x^^t^ 
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finds  that  plaintiff  is  indel)ted  to  defondaiits  in  tlie  sum  of 
$837.79^. — Plaintiff  says  that  the  auditor  should  have  al- 
lowed plaintiff  a  credit  for  the  said  Dennis  Paschal's  note, 
an<l  also  for  the  $1,500.00  note  given  in  18G3  in  full,  and 
if  111?  had  so  done,  plaintiff  would  have  been  indebted  noth- 
ing: to  defendants." 

The  court  overruled  the  exceptions  numbered  1,  2,  3,  4, 
^y  6-1  1 2  and  13,  sustained  exception  number  10  as  matter 
of  law,  and  submitted  numbers  7,  8,  9, 11  and  14  to  the 
jury,   as  presenting  issues  of  fact. 

The  evidence  was  conflicting,  and  need  not  be  set  out  in 
^®  tail.  One  leading  issue  of  fact  was,  whether,  in  the  agree- 
'^^^^fc  between  plaintiff  and  Holliday  as  to  the  division  of 
^*^5*.  IMabry's  estate,  the  notes  made  by  each  of  them  were 
to  "bc^  cancelled,  and  an  equal  division  had  of  the  balance ; 
^^  '^V'hether  each,  was  to  account  for  the  amount  of  the 
'^^tio^  duo  by  him,  and  an  equal  division  was  to  be  made 
^"'^  "tliat  basis.  The  will  made  by  Mrs.  Mabry,  which  was 
^^^ixxied  to  have  been  destroyed  and  to  have  been  set  aside 
_  y  'tliis  contract,  gave  to  IloUiday  two-tliirds  of  the  prop- 
3^  ,  and  to  plaintiff  one-third,  and  the  notes  of  Holliday 
^  plaintiiF  were  in  like  ratio.  There  was  also  some  ques- 
_^^'*>.  as  to  whether  these  notes  were  taken  by  Mrs.  Mabry 
^iebts,  or  as  representing  advancements  made  to  her 

s. 
^t?he  jury  found  the  following  verdict : 
^^-We,  the  jury,  sustain  the  auditor  in  regard  to  excep- 
^^xis  7, 8,  9, 11  and  14." 

**  We,  the  jury,  find  for  the  defendants  one  hundred  and 
^^'^cty-three  dollars  and  eighty-six  cents." 

Plaintiff  moved  for  a  new  trial,  on  the  following  among 
^^lier  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law,  evidence 
^lld  equity. 

(2.)  Because  the  court,  after  reading  exception  7  to  the 
^tiditor'a  rejjort,  charged  tliat  prima  facie  the  findlw"  oi 
tk?  auditor  on  that  point  would  be  correct. 
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(3.)  Because  the  court,  in  referring  to  the  notes,  rece 
J  and  certificates  given  by  HoUiday  to  Mrs.  Mabry,  chax 

as  follows :  ^^  Find  if  an}-  suit  was  instituted  upon  them 
*j  fore  January,  1870.     If  not,  I  charge  you  they  would 

!:-]  barred.-' 

■  *  (4.)  Because  the  charge  of  the  court  on  the  subjec' 

'.  {  the  statute  of  limitations  and  the  act  of  18G9  was  not 

•  i  plicablo  to  the  case. — According  to  defendants'  claim,  fi 

*  the  evidence,  the  notes,  receipts  and  certificates  of  Cu 


and  Ilolliday  to  Lucinda  Mabry  were  cancelled  by  ag 
ment,  wliile  plaintiJf  claimed  that  the  agreement  was  t 
as  administrator  of  said  Mabry,  he  was  to  collect  the 
anceof  the  assets  and  retain  a  sufficiency  to  make  his 
tributive  share  equal  to  defendants'  testator. 

(5.)  Because  the  charge  of  the  court  directed  the  at 
tion  of  the  jury  to  the  statute  of  limitations  and  (he  a 
1SC9  as  the  controlling  question;  whereas, plaintiff  in 
the  controlling  question  was  the  t^rms  and  nature  of 
agreement  between  plaintiff  and  defendants'  testator  j 
the  division  of  Mrs.  Mabrv's  estate. 

(6.)  Because  t!ie  court,  after  reading  exception  9  t( 
auditor's  report,  charged  as  follows :  "  Now,  if  you  find 
these  Ilolliday  notes  are  part  of  the  estate,  then  you  w 
find  against  this  exception,  and  would  make  yourcalc 
tion,  putting  them  into  the  estate,  and  find  what  woul 
the  distributive  share;  but  if  you  find,for  any  reason,  agi 
the  Ilolliday  notes,  and  believe  he  is  entitled  to  his 
tributive  share,  then  you  would  sustain  exception  9." 

(7.)  Because  the  court,  after  reading  exception  S  to 
auditor's  report,  charged  as  follows:  '*  Well,  if  you 
that  he  did  appropriate  portions  of  this  estate  in  se 
ment  of  the  de])t,  and  if  he  had  a  right  to  doit  under  the 
I  liave  given  you  in  charge,  you  find  in  favor  of  thai 
ception;  but,  if  you  lind  the  converse  to  be  true,  you 
against  it.-' 

(S.)  Because  the  court,  after  reading  exception  11  tc 
auditors  report,  charged  astoWoTJs;  '''*^o^^>iAa  ^^\xx^ 


FEBRUARY  TERM.  ]^^4.  309 


Culliff  »•<    lJi)v<l  ft  (d..  exeoiiior-. 


would  apply,  gentlemen,  as  to   wlietlier  you    liiid   lor  or 
against  that  exception/' 

(0.)  Because  the  court  charged  as  follows:  '•  Now,  if  it 

appears  from  these  notes  that  they  were  given  prior  to 

June,  18*J5,  or  if  it  appears  they  were  not  sued  upon,  or 

some  other  legal  reason  given  why  the  statute  was  not 

suspended,  and  if  not  sued  upon  by  tho  first  of  January, 

1S70,  they  would  be  barred,  and  could  not  afterwards  be 

enforced  at  law,  unless  there  was  some  reason  shown  why 

the    statute  was  suspended.     Now,  it  will  be  for  you  to 

*ay,  O.S  a  matter  of  fact,  when  were  these  notes  made. 

ft'ncl   when  they  were  sued  upon,  and  whether  or  not  they 

^er^   barred  before  any  suit  was  brought,  either  by  bring- 

^^^  2X  suit  or  filing  a  cross  action  of  set-off  or  suit  by  bill." 

'^Isintiff  insists  that  the  evidence  shows  that,  as  admin- 

^*^^^^^ tor  of  said  Mabrv,  he  had  collected  the  assets  before 

^    V>ar  of  the  act  of  1869  applied  and  he  was  not  required 

^  "^^^ng  suit  to  enforce  the  collection. 

^^f).)  Because  the  court  charged  as  follows:  "But  I 

^^^€®  you,  gentlemen  of  the  jury,  that  tho  plaintiff  could 

of  his  own  motion  or  volition,  without  any  order  of 

t,  or  without  any  accounting  or  settlement  with  Mr. 


,   .     '^liday,  or  without  any  agreement  with  Ilolliday,  take 
^  distributive  share  and  apply  that  to  the  liquidation  and 


ement  of  these  notes." 

V  ^1).  Because  the  court  erred  in  charging  tho  jury,  in 

^J)ect  to  exception  9,  that  "  the  finding  of  the  auditor  is 

^  ma  facie  true,  as  before  stated  to  you." 

^       ^1-.)  Because  tho  court  charged  as  follows  :  "  If  that  is 

^  ^^e,  if  they  agreed  that  the  will  be  set  aside,  and  were  to 

^^^de  the  estate  equall}^,  and  if  their  respective  notes 


^re  not  to  constitute  a  part  of  the  estate,  the  plaintiff 
^^uld  not  plead  it  now,  if  he  made  such  an  agreement. 
"^  ut  if  the  converse  of  the  proposition  be  true,  that  they 


era  to  make  such  a  division  of  tho  estnte,  and  tho  notes 
^f  the  respective  parties  were  to  be  included,  if  s^uclv  wvva 
'^e  agreementj  then  it  will  be  your  duty  to  carry  itouV?^ 
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(13.)  Because  the  court  erred  in  putting  more  stroni 
and  pointedly  to  the  jury  defendants'  theory  ofdefoi 
than  plaintilPs  claim,  to  the  prejudice  of  plaintiff. 
•  (14.)  Because  the  court  charged  as  follows:  "Thd 
to  say,  if  you  allow  these  Holliday  notes,  and  should  1 
( J  in  fav6r  of  the  notes  sued  on,  then,  if  3''0U  find  that  ther^ 

still  something  due,  and  find  there  is  more  due  by  plairi 
as  administrator  than  these  notes  sued  on,  you  will  findl 
favor  of  defendants  for  that  amount ;  but  if  you  do 
,^  allow  the  Holliday  notes,  and  still  find  that  the  distrL 

i  *  tive  share  of  the  estate  is  more  than  these  notes  sued 

then  you  will  find  what  excess  is  in  favor  of  defendar 
and  for  that  sum  against  this  plaintiff." — Plaintiff  ins- 
that  the  conclusion  of  the  court  in  the  first  clause  of  L 
sentence  is  incorrect,  and  that  the  finding  would  be  lega 
in  favor  of  the  plaintiff. 

(15.)  Because  the  verdict  was  not  returned  on  each  € 
ception  of  fact  seriatim. 

The  motion  was  overruled,  and  plaintiff  excepted. 

R.  N.  Ely;  Cieo.  N.  &  I).  P.  Lkstkr,  for  plaintiff 
error. 

HiLLYKtt  &  J^uoTHEK ,  Cox  &  Hammond,  for  defendan 

Jackson,  Chief  Justice. 

Cutliff  sued  Boyd  and  wife  on  two  notes  given  by  H 
liday,  on  whose  esl;ito  the  defendants  administered  nnt 
his  will,  Holliday  having  been  the  first  husband  of  M 
Boyd.  The  defendants  pleaded  non  est  factum  or  its  equ: 
alent,  invalidity  of  the  notes  on  account  of  imbecility 
body  and  mind  of  Holliday  when  apparently  given,  a 
thereby  fraud  and  imposition  on  Holliday  by  Cutlilf,  I 
half  brother,  in  procuring  his  signature  to  them,  if  giv 
bv  him  at  all  in  that  weak  condition  of  bodv  and  mii: 
and  a  set-off  against  Cutliff  in  equity,  because  he  ow 
HolUdiiy  juore  than  l\wiioles,\iy  i^\x\ao\\  ^1\vcln\\i^\>Ax£o 


Jstered  on  the  estate  of  Mrs.  Mabry,  the  mother  of  both. 
And  IjGJng  thus  indebted  to  HolJiJajr  hia  dJstribiilive  share- 
of  that  estate.    The  latter  plea,  in  regard  to  tlie  set-off,  was 
Bubmitted   to  Ool.  Moses,  aa  auditor,   and   he  reported 
thereon.    The  plaintiff,  Cutliff,  excepted  to  that  report  on 
fourteen  grounds,  the  1st,  2d,  3d,  4th,  5th,  6th,  12th  and 
13th  of  which  were  overruled  by  tlie  court  on  legal  grounds ; 
the  10th  was  sustained  on  matter  of  law,  it  being  the  refu 
*ftl  of  the  auditor  to  hear  Cutliff'a  version  of  an  agreement 
'*®tween  his  brother,  the  deceased,  and  himself,  which  had 
®®ii  testified  to  by  Mrs.  Boyd,  one  of  the  defendants,  in 
™buttal  of  her  testimony  about  that  agreement ;  and  the 
'h,  Sth,  9th,  11th  and  14th,  being  issues  of  fact,  were  sub- 
'*te<3  to  the  jury.    On  the  trial,  the  auditor  was  sustained 
y  a.  Verdict  of  the  jury  on  all  five  exceptions,  but  fn  one 
•^ict  thus:  "We,  the  jury, sustain  the  auditor  in  regard 
_°  ^tceptions  7,  8,  9, 11  and  14;''  and  the  jury  also  found 
defendants  one  hundred  and  sixty-three  dollars  and 
^""ty  cents,  in  a  separate  general  verdict.     A  motion  was 
.    ^^e  for  a  new  trial  on  various  grounds  therein  set  out ; 
^'^Hs  denied,  and  error  is  assigned  on  that  denial. 
■*-  -   On  a  very  careful  examination  of  the  whole  record 
.  ^*1  all  the  rulings  of  the  court  therein  and  cliars;es  to  the 
•iTy^  we  are   unable  to   detect  but  a  single   error,   and 
*'*at  is  tlie   charge  in  the   11th  ground  of  the    motion, 
»lat  the  auditor's  report  is  prima  facie  evidence  of  the 
^*Mth,  and  the  plaintiff  must  overcome   it.     Unquestion- 
ably, such  is  the  general  rule.    Code,  §3097.    But  where 
tlis  report  on  the  facts  on  trial  of  an  e.\ception  thereto  is 
tnade  without  hearing  both  sides  thereon,  if  it  be  legal  to 
Iiearboth,  then  such  report  is  wot  prima  fade  evidence  of 
tnith  on  that  issue.     In  this  case,  the  tenth  ground  of  ex- 
ception to  his  report  was  sustained  and  is   not  excepted 
tot    The  legal  point  was  tiiere  decided,  that  Cutliff  was  a 
oompetent  witness  in  rebuttal  of  Mrs.  Boyd'a  account  of 
vhat  transpired  between  IloUiday  and  Cutliff  in  respect 
to  iitMdr  zoother'B  estate,  and  in  what  manner  it,  vaa  iQ  \« 
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divided,  and  in  respect  to  other  matters  touching  that  est^^'"* 
but  the  auditor  had  held  that  he  was  not  competent.        ^*^ 
that  the  auditor  had  rejected  competent  testimony 
the  true  agreement  between  the  brothers  on  an  issca 
vital  importance  in  the  case,  and  had  heard  only  one 
thereon,  when  he  ought,  in  law,  to  have  heard  both, 
dispute  between  them  was,  whether  the  brothers  agr^ 
inasmuch  as  their  mother's  will  was  lost,  and  in  consi 
ation  that  neither  would  set  it  up  or  seek  to  do  so,  to  di 
the  estate  equally,  each  paying  the  notes  he  owed 
mother,  or  whether  those  notes  were  not  to  bo  cou 
against  either,  and  the  estate  was  to  be  divided  witlL 
regard  to  them.    Mrs.  Boyd  swore  one  way,  Mr.  Cu 
another,  on  that  issue  before  the  jury,  where  Cutliff 
allowed  to  be  heard ;  and  yet,  what  Col.  Moses  reported 
the  same  issue,  where  nobody  but  Mrs.  Boyd  was  he 
upon  that  issue,  the  court  charged  the  jury   was  the  tr 
prima  faciv^  thus  giving  one  side,  on  such  an  issue,  t 
decided  advantage  of  the  other. 

It  may  be  that  the  verdict  turned  on  that  charge, 
may  be  that  the  jury  said,  ^'well,  here  are  two  respectab'^ 
people,  both  interested,  one  swore  one  way  and  the  oth 
differently,  but  tlie  judge  says  that  what  the  auditor  saj-^ 
is  the  truth,  unless  overcome  by  Cutliff,  and  as  Mrs.  Boyd^ 
word  is  as  good  as  his,  we  will  let  the  auditor's  repo 
stand."     AVe  are  particular  in  saying  ''it  may  be"  tha: 
this  controlled  the  jury,  because  the  verdict  may  hav 
rested  on  the  issue  of  the  statu  to  of  limitations  barring  th^^ 
collection  of  llolliday's  notes  to  his  mother ;  in  which  even 
this  issue  would  have  been  immaterial,  or  it  may  hav 
rested  on  this  very  issue  upon  the  letters  which  Cutli 
wrote  to  Ray  and  Hammond,  giving  the  preponderance 
to  Mrs.  Boyd  as  the  correct   version  of  the  agreement, 
as  well  as  other  circumstances  looking  that  way.     Yet 
tlie  charge   was  error;    it  was  upon  an  issue  material 
in   the  case ;  that  issue   may   have   controlled  the  ver- 
dict;   the    erroneous   charge  rcvAy   \v^>j^  CiOw^xciUftA  the 
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e  on  tliat  issue,  and  therefore  it  in  safer  to  remand 
.asQ  for  f  new  hearing.     It  will   be  seen  from  the 
d  that  the  order  itself,  setting  ilovn  these  exceptions 
ct  for  a  hearing,  follows  gSlSS  of  the  Code,  wiiirU  de- 
;s  that  '■  the  report,  when  finally  aticepted,  shall   be 
ittcd  as  evidence  to  the  jury,  with  t;uch  instructions  as 
le  effect  to  be  given  to  it  as  the  court  shall  give,  under 
CXTCumstances  of  each  case."    This  jtrovision  was  wisely 
srtod  in  Hic  statute,  doubtless  to  guard  against  just  such 
-ate  of  facts  as  tliis  issue  presents,  that  is,  where  the 
liter  niled  out  corapotont  evidence,  and  failed  thus  to 
ar   all  tlio  facts.     The  error  is  the  refusal  to  grant  t!ie 
'W    trial,  not  on  tho  Gth  ground  of  the  motion,*  wliich  re- 
PS   to  the  7th  exception,  which  is  as  to  the  limitation  act 
1 SCD,  bat  oil  the  Ilth  ground  of  the  motion  which  refers 
»  "tile  'Jih  exception,  which  is  on  the  isHue  of  whether  or 
^   HoIli{lay's  notes  should  be  paid  to  Mrs.  Mabry's  estate 
sforo  h^  got  his  Iialf,  or  he  should  get  half  without  count- 
's  tJifm  undyr  the  agreement. 

®-  Though  the  verdict  is  one,yet  it  specifics  each  oxcep- 
^'*  by  number,  and  is  substantially  in  compliance  with 
■^". 

^-   The  verdict  is  sufliciently  supjiorted  by  tlie  evidence 
^*aiid,  but  for  the  error  abovo  alluded  to. 
"*-    The  charge  on  the  subjectof  tho  statute  of  limitations, 
*th    the  6  years'  statute  and  that  of  18fi9,  is  not  erron- 
Qa. 

^-  So  on  the  subject  of  the  effect  of  the  agreement  to  set 
*<io  the  will  and  divide  tlio  estate  accordingly  as  tho  jury 
•ind  the  tnitll  to  l)e  touching  that  agreement,  tlie  charge 
*^eht.    The  consideration  is  ample  to  support  tlie  mutual 

*•  So  in  regard  to  the  right  of  the  administrator  of  Mrs. 
ibry.^  Cutliff.  to  settle  up  that  estate  wit  h  Holliday  with- 

''is  consent  or  the  adjudication  of  j'nm3  court,  surely 

*slaargo  must  ne  tho  law.    Oode,gg;i5tf8,  26ya,  2G00; 

^^^oaTrasta,  437,  480. 

■**- Wio«p«t 
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.r'^ ' 


riot 


tho  sentence,  in  regard  to  the  TnarshaPs  costs,  affirmed  ^^^ 
mayor's  judgment,  and  that  affirmance  is  the  error  croia- 
plained  of  here. 

1.  The  accusation  was  demurred  to,  because  it  did 
set  out  to  wliom  the  liquor  was  sold.     This  was  unn 
sary,  and  was  not  insisted  upon  in  argument  here. 

2.  The  point  relied  upon  here  is,  that  the  offense 
within  the  crime  of  retailing  spirituous  liquors  withoi 
license  under  section  45()5  of  the  Code,  and  the  supe 
court  therefore  only  had  jurisdiction  of  the  offense  u 
indictment  of  the  grand  jury,  and  the  defendant  had 
right  to  be  tried  before  a  jury  in  that  court.     It  seem? 
us  tliat  Iho  princix)le  ruled  in  Rothschild  vs.  The  City 
Daricn^  (JO  Ga,^  503,  covers  this  case.     There  it  was  h 
that  **a  provision  in  a  city  ordinance  making  it  penal 
open  any  store  on  Sunday  for  the  sale  of  merchandise 
any  kind  or  sort,  works  of  necessity,  etc.,  excepted," 
not  covered  by  the  state  law,  and  could  be  enforced.     T 
was  a  well  considered  case,  and  authorities  from  prior  de 
sions  were  all  considered.     The  distinction  between  t 
ordinance  and  Sunday  state  law  is  there  drawn. 

In  the  case  before  us  now,  the  ordinance  of  the  city 
Dalton  providing  for  this  offense  is  wholly  unlike  the  p 
vision  of   the  Code  cited — section   4565.     That   sectio 
declares : 

**If  any  person  shall  keep  a  tippling  shop,  or  sell  by  the  quart 
without  tlie  license  and  taking  the  oath  prescribed  in  this  Code,  o; 
poll  by  re'.iiil  in  (luantities  less  tlian  one  quart,  any  wine,  brandy, 
rum,  jrin,  whiskey  or  other  spirituous  liquors,  or  any  mixture  of  sue 
li<liu)rs  in  any  house,  etc.,  or  other  place  whatever,  without  license 
from  the  onlinary  of  the  ounty,  or  without  license  from  the  corpor- 
ate authorities  of  any  town  or  city,  where  by  law  authority  to  grant 
license  is  vested  in  the  corporate  authorities  of  such  towns  or  cities, 
such  person,"  etc. 

So  that  the  provision  in  the  penal  Code  is  wholly  unlike, 
and  makes  different  offenses  from,  that  made  by  this  ordi- 
nance. The  Code  makes  it  punishable  to  sell  by  the  quart 
or  retail  without  a  certain  oaU\  uiv^  ^^\Xm^ 'V^kc^iVisft  ^x^ta. 
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rate  authorities,  where  they  li.ive  poner  to  grant 
this  ordinance  providcafor  punishing  without  re- 
cense  or  oath  or  quantity ;  the  orJinance  is  prohi- 
re  and  simple  ;  the  Code  is  license,  on  condition 
1  taken  and  a  certain  revenue  or  tax  collected  by 
ty  or  city;  this  ordinance  embraces  any  intoxi- 
uor,  whether  spirituous,  malt  or  fermented;  the 
jraces  only  wine,  brandy,  rum,  gin,  whi^jkoy  or 
rituous  liquors  or  any  mixture  of  such  liquorsj 
ut  malt  and  fermented  and  all  other  inloxicating 
■  any  kind  ;  any  liquor  which  makes  drunkenness 
ited  and  punislied  by  the  ordinance;  only  that 
Dpi  rituous,  by  the  Code. 

!ls  of  tilis  case  show  the  distinction.  Defendant 
liave  been  convicted  under  the  Code.  There  la 
that  he  sold  either  of  the  liquors  enumerated  in 
,  or  any  spirituous  liquor,  or  any  mixture  of  the 
lere  enumerated.  Tliis  must  have  been  proved 
isfaction  of  the  jury,  beyond  a  reasonable  doubt, 
lerior  court,  under  the  Code ;  but  the  proof  is  full 
>ld  something  which  made  men  drunk.  What  it 
>dy  seemed  to  know;  but  that  it  intoxicated,  and 
to  the  prohibition  against  selling  any  intoxicating 
clear.  It  is  clear  that  he  violated  tliis  ordinance ; 
tful,  to  say  the  least,  that  he  violated  tlie  Code. 
,  swore  that  in  the  ginger  ale,  or  ginger  pop,  he 
bere  was  whiskey,  because  of  the  smell,  but  he  did 
T  or  swear  with  any  sort  of  certainty  to  it. 
,  Beems  clear  that  the  offenses  arc  diiTerent,  and 
ig  in  Sothec/iild  vs.  Daricn  controls  the  case, 
did  not,  the  very  section  45C5  of  tlie  Code  does; 
lets  this  proviso :  '■  Provided  no  pi-rson  shall  he 
indictment  in  the  superior  courts  of  lliis  state  for 
>n  of  this  section,  when  siiid  person  has  been 
ried  by  the  corporate  authorities  for  the   name 


,  hMd  it  been  the  same  offense,  the  enacUtveiv^,  ia 
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that  the  corporation  had  jurisdiction  as  well  as  the  suf 
rior  court. 

That  the  city  of  Dalton  had  ample  power  to  pass  ^ 
ordinance  under  wliich  the  plain tiiF  in  error  was  puni&l^ ' 
see  the  charter  of  the  city,  in  acts  of  1874,  pp.  18^ 
185-6.  This  charter  shows  absolute  authority  over  '^ 
whole  liquor  question.  It  gives  the  corporation  powe^ 
grant  license,  and  thereby  raise  revenue  to  go  into 
coffers  instead  of  into  the  coffers  of  the  state,  and  thu  ^ 
make  the  traffic  pecuniarily  profitable,  or  to  refuse  licer"^ 
and  thereby  prohibit  the  traffic,  and  thus  to  make  the  prc^ 
bition  of  tlie  traffic  socially  and  morally  profitable.  It  ch^^ 
the  latter  wisely,  and  the  courts  should  be  slow  to  upturn 
policy  and  declare  it  untenable,  on  constitutional  and  leg3 
grounds ;  and  should  not  do  so  except  its  action  w^as  shov^ 
to  be  manifestly  illegal  or  unconstitutional.  Such  do** 
not  appear  from  this  record.  If  not  the  same  as  the  sta  ^ 
law,  most  clearly  it  is  no  violation  of  the  constitution  ;  b^ 
cause  thnt  instrument  only  requires  trial  by  jury  fc 
offenses  iigiiinst  the  state.  If  the  same  as  the  state  crim 
even,  then  general  power  or  right  existed  before  the  con 
stitutions  of  1808  and  1S77  to  try  for  this  offense  by  th< 
corporate  authorities,  and  the  fact  that  Dalton's  charter  wa 
subsequent  makes  no  difference.  The  license  law,  or  po we 
to  grant  license,  was  a  general  law  as  to  all  municipal  corpo 
rations,  and  inhered  in  the  very  existence  of  such  corpora 
tions  whenever  created.  Section  4565  of  the  present  Code  ii 
identical  with  section  4440  of  that  of  1863,  which  was  com 
piled  in  1860,  and  evidently  nobody  contemplated  that  the 
police  courts  of  cities  or  towns  should  have  juries.  The  con 
stitution  of  IS 77  provides  for  other  courts,  and  the  pro 
\nsion  on  jury  trial  must  be  construed  in  connection  witl 
this  grant.  By  the  1st  paragraph,  of  the  18ths  ection  ol 
6th  article  of  the  constitution.  Code,  §5174,  it  is  declared 
that  "  the  right  of  trial  by  jury,  except  where  it  is  other- 
wise provided  in  this  constitution,  shall  remain  inviolate," 
etc.    The  words  "except  where  oWverwV^  ^ton\^^^^''  ^\r.,^^ 
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construed   in  Freeman  et  aL  vs.  McDonald  et  al.^  took 

the  proceeding  to  test  an  election  for  city  oliicors  out  of 

trial  by  jury,  on  the  facts  of  such  a  contest  lor  oftice, 

which  office  is  property.     See  that  case,  this  term,  not  yet 

rej^orted. 

So  the  words  "  shall  remain  "  take  all  matters  of  police 
power  in  cities  without  the  operation  of  that  paragraph; 
because  there  never  had  been  in  this  state  such  jury  trials 
in  police  courts,  and  therefore  there  was  nothing  to  remain 
inviolate  in  the  matter  of  jury  trial  in  such  courts. 

If  paragraph  6th  of  the  bill  of  rights  in  article  1st  of 

the  constitution  be  invoked,  Code,  §40'J7,  and  lelied  upon 

as  giving  such  right  of  jury  trial,  tiien  this  provision  is  no 

^^T  to  this  police  trial;  first,  because  this  is  an  offense 

Against  the  city,  and  not  against  the  laws  of  the  state,  as 

^^  iiave  seen  above;  and  secondly,  because  such  or  equiv- 

*lent  provisions  in  the  constitution  of  the  United  States 

^na    j|]j  ^jj^  constitutions  of  this  state,  have  never  been 

^^d  to  apply  to  police  of  cities  and  towns  and  arrests  and 

J"'alj  \iyita  fine  and  imprisonment  tlierein,  under  ordinances 

^^^^recf.    »ce  Cons,  of  179S,  Sec.  5,  Art.  4,  Cobb's  Digest, 

^'  -l-l  25,  and  all  other  constitutions  of  Georgia  to  tliis  day, 

'^tX  C3ons.  of  U.  S.,  par.  3,  Sec.  2,  Art.  3,  and  amendment, 

^^^-   6,  Cobb's  Digest,  p.  1109 ;   Williams  vs.  Cltj  of  Au- 

^^*<OR,  4  Ga.^  509;  Floyd  vs.  Town  of  Eatonton,  14  /J., 

*^"*  >    Perdue  vs.  Ellis,  1%  Id.,  ^o^(y. 
-    ^t  is  well  that  such  is  the  law,  the  constitutional  law; 
^   ^f  no  man  could  bo  fined  or  imprisoned  for  violation 
^^ity  police  ordinances,  except  by  jury  trial  on  indict- 
^^"^^t,  away  would  go  all  power  in  our  municipal  authori- 
^^  ^   to  preserve  peace  and  good  order  within  their  corpor- 
powers. 
udgment  affirmed. 
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GuKSs  et   ah  vs.  The  Stone  Mountain  Granite,  ^^C"'» 

Company. 

[This  case  was  argued  at  the  last  term,  and  the  decision  teserved.    Jackson^ 
Justice,  being  related  to  parties,  did  not  preside.] 

1.  Where  a  bill  had  been  filed  to  enjoin  several  common  law  act»^-^  ,  ^ 
and  in  consequence  they  were  tried  with  the  bill,  and  both  pa^'^T  ^ 
introduced  testimony,  the  complainant  in  the  bill  was  entitle* 
open  and  conclude  the  argument. 

2.  In  an  action  for  damages  against  a  company  which  carried  gra 
from  its  quarry  to  the  main  line  of  a  railroad  by  means  of  a  i 
road  of  its  own,  which  passed  through  the  street  of  a  village, 
by  reason  of  which  it  was  alleged  that  injury  resulted  to  the  own*- 
of  property  abutting  on  the  street,  danger  of  possible  collisioi 
animals  and  persons  with  the  trains  running  on  the  track  along 
street,  or  of  persons  or  animals  being  thereby  frightened,  wi 
not  elements  of  damages. 

3.  The  judgment  rendered  in  this  case  when  formerly  before 
court  (07  Gn,f  215)  estopped  the  respondents  from  contesting»ti 
right  of  the  company  to  use  this  street  for  the  purposes  of  its  roa 
as  well  as  from  calling  in  question  the  power  of  the  town  coun(^ 
to  enter  into  a  contract  with  the  company,  authorizing  it. 

4.  The  questions  to  be  submitted  to  the  jury  on  the  last  trial  wer^^ 
whether  the  property  of  the  complaining  parties  had  been  injure- 
by  the  company's  use  of  the  street,  whether  this  injury  was  pei 
manent,  and  if  so,  to  what  damages  they  were  entitled, 
was  no  error  in  restricting  the  inquiry  to  these  points. 

5.  The  actual  damage  sustained  by  the  property  owners  in  conse— ^ 
qucnce  of  the  building  of  the  road  and  the  use  of  the  engine  thereon^ 
was  what  they  were  entitled  to  recover.  If  these  damages  did  noC^ 
exceed  the  increase  in  value  of  the  property  by  reason  of  the  com-' 
pany*s  improvements,  they  suffered  no  injury ;  and  evidence  t<^ 
show  such  increase  in  value  was  admissible. 

(a.)  While  it  would  have  been  better  not  to  have  referred  to  the  im- 
provement of  property  other  than  that  of  the  parties  in  litigation, 
such  reference  did  no  injury, 

February  19,  1884. 

Municipal  Corporations.  Corporations.  Practice  in 
Superior  Court.  Damages.  Railroads.  Streets  and  Side- 
walks. Before  Judge  Hillyer.  DeKalb  Superior  Court. 
March  Term,  1882. 
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Guess,  Swift,  Johnson,   Winningliiim,  and  Xesbit  and 
Smith,  truoteos,  brought  suits  to  the  March  term,  1881,  of 
DeKalb  superior  court,  against  the  Stone  Mountain  Granite 
and  Railway  Company,  to  recover  damages  for  injuries  to 
tiieir  property,  alleged  to  be  occasioned  by  the  occupying 
and  obstructing  by  the  defendant  of  a  public  street  in  the 
town   of  Stone  Mountain,  known  as  Church  street.     On 
Septembr  1, 18S1,  the  company  filed  their  bill  against  tlie 
defendants,   alleging,  in    brief,  as  follows?  It  was  cliar- 
tered  in  1S70,  and  by  its  charter  was  given  "  the  right  to 
construct  and  operate  a  railroad  from  the  village  of  Stone 
^tf  ountain  to  and  around  the  Stone  Mountain,  and  to  con- 
nect the  same  with  the  Georgia  Railroad  Company's  road, 
'^J'ith  the  latter's  consent."     In  order  to  do  this,  it  was  nee- 
^ssary  to  run  the  road  along  some  of  the  streets  of  the 
"^'illage.    On  December  1,  1869,  the  board  of  town  com- 
niissioners  passed  an  ordinance  allowing  the  company  the 
^ght  of  way  through  and  across  Main  street  and  any  other 
street  necessary  to  be  passed  over  or  crossed  to  construct 
*  road  from  the  Georgia  Railroad  to  the  quarries  at  the 
ipountain.     The  company  has  comj^lied  with  the  condi- 
^oix  Qf  ^Yie  ordinance,  namely,  the  payment  of  a  rent  or 
t^^  ^^  ♦25.00  per  year.     In  1870,  the  road  was  'built  from 
®  ^itxe  of  the  Georgia  Railroad  across  Main  street  and  the 
'^ipany's  land,  into  and  along  Church  street,  for  about 
^^  Hundred  and  twenty-five  feet  to  the  land  of  the  com- 
pany^  and  thence  to  the  base  of  the  mountain.     This  was 
. .     ^    for  a  number  of  years,  and  then  its  use  was  discon 
^^  ^^<i  until  1880,  when  the  road-bed  was  again  repaired, 
I         ^oad  relaid  and  again  put  in  use.    The  company  lias 
^    Proved  Church  street  bv  building  rock  walls  and  macad- 
A  /i^^^gthe  same;  and  all  damage  to  anyone  is  denied. 
^^Slit  engine  is  used  for  ninning  at  a  slow  speed,  not  ex- 
^^^ingfive  miles  per  hour.    The  prayer  is  that  past,  pres- 
^  ^ridfuture  damages,  by  reason  of  the  use  and  occupancy 
^^lie  street,  be  determined,  and  upon  their  payment,  tliat 
^ts  been/owed. 
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Defendants  to  the  bill  (plaintiffs  in  the  common  la-^ 
actions)  filed  an  answer  and  cross-bill,  alleging,  in  brief, -»^ 
follows :  It  was  not  necessary  to  run  the  track  along  tVi® 

• 

streets  of  the  town,  in  order  to  connect  w^ith  the  George 
Railroad.     The  ordinance  confers  no   power  to  occviD? 
Church  street,  and  is  a  mere  semblance  of  authority  fo^  ^ 
trespass.     The  present  road  is  not  like  that  used  in  1  ^  *^' 
The  original  road  was  on  the  side  of  the  street,  di  J-    '^^^ 
alter  the  grade  of  the  street,  used  trestles  and  noteml 
ments,  and  was  operated  by  horse  power  and  not  by  s) 
The  obstructions  built  in  1870  disappeared  years  ago. 
road  built  in  1880  occupies  the  entire  street,  and  at  pi 
most  of  the  sidewalk ;  consists  of  deep  cuts  and  higl^. 
bankments;  it  occupies  Church  street  for  iiinehun< 
feet,  and  causes  damage  to  the  property  owners,  by  ren 
ing  the  street  almost  impassable,  making  it  unsafe  fa :« 
vehicles  and  passengers  and  jarring  the  houses.     The  c: 
pany  uses  an  old  and  dilapidated  engine,  which  casts   ^ 
smoke  and  cinders  upon  the  premises  and  into  the  ho 
of  the  adjoining  property  owners;  runs  at  irregular  im 
vals;  is  not  under  good  control;  is  dangerous  to  pas 
and  makes  loud  and  unpleasant  noises.     In  consequ 
of  these  things,  and  also  of  the  erection  of  a  shed  for* 
engine  near  the  proi)erty  of  Guess,  and  the  danger  o) 
from  the  sparks,  etc.,  of  the  passing  engine,  they  have 
greatly  damagi^d.     Church  street  and  adjacent  cross  st 
were  dedicated  for  the  use  and  benefit  of  adjoining 
erty  owners,  and  the  fee  thereto  is  in  them,  subject  t< 
right  of  the  public  to  use  them  as  highways  and  of  th< 


porate  authorities  to  repair  them,  etc.     By  reason  o  "=" 
change  of  grade,  the  property  of  defendants  has  beei 
dered  inaccessible  and  otherwise  damaged.     By  rea^ 
the  institution  of  these  suits  and  a  subsequent  spell 
weather.  Church  street  is  in  better  condition  than. 
the  suits  were  begun.     Tiie  company  has  no  charter 
to  construct  and  use  the  line  through  this  street;  ar3- 
bady  8ucn  power  would  be  uTicoTv%\A\A]L\\o\i'8\,    Tke 
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■OSS-bill  was  that  the  company  be  "enjoined  from 
runninj;  a  t^team  enirine  to  propel  (.'ars  or  for  other 
,*'  rIou^  Chuivh  street,  and  for  general  relief.  By 
ent  to  tlie  ci-ossbill,  damages  were  prayed  as 
in  the  common  law  suits. 

ddeuce  vraa  very  voluminous  and  conllicting.  In 
understand  the  jioints  made,  it  will  1w  necessary 
nly  the  following  summary : 

■idenceon  behalf  of  Hie  complainant  was,  in  brief. 
's:  The  company  was  chartered,  obtained  per- 
)f  the  commissioners  of  Stone  Monntain  to  build 
built  it,  allowed  it  to  fall  into  disuse,  and  subso- 
rebuilt  it,  as  stated  in   the  bill.     On  llio  second 

Ihe  principal  portion  of  the  road  did  not  alter 
;  of  the  street  more  than  a  few  inches.  Atone 
laces,  near  the  property  of  some  of  the  plaintiffs 
mmon  law  suits,  there  was  a  grade  of  a  lew  feet, 
ng  the  road,  the  company  did  not  keep  the  street 
pair  longer  than  was  necessary.  Tiiey  filled  and 
lized  the  street,  built  rock  walls,  and  rendered  it 
TO  passable  than  it  was  before.  None  of  the  pmp- 
the  plaintiffs  in  the  common  law  tuits  was  ren- 
accessible.  Taldni;  into  consider.alion  tho  im- 
nt  of  the  street  and  tlte  business  done  by  the 
■,  property  owners  on  the  street  were  benefited 
iijured  by  the  line.  The  engine  used  liy  tho  com- 
i  a  second-hand  wood  burner,  not  suitalilo  for  gen- 
ray  transport  it  ion,  but  reasonably  suited  for  the 

of  the  company.  It  did  nrit  cast  moro  smoke, 
cinders  than  an  ordinary  wood  burner.  There- 
luent  room  between  tho  railroad  and  the  sidewalk 
lea  to  pass.  When  the  eiiiriue  was  put  up  at 
out  sis  P.»M.,  there  was  some  noise  from  the  escap; 
D,  which  lasted  for  prohalily  half  an  hour,  until 
le  hftd  cooled.  Churcli  street  extended  a  short 
from  the  church,  and  thence  the  road  passed  over 
of  amiplainan  t. 


1..    ] 
»*     » 

-  ■;■ 


;     ii 
i     ». 
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GuesH  ft  al.  w.  Th3  f^tone  Mountain  Gnintte.  otc.  CompRny. 

The  evidence  on  behalf  of  the  defendants  in  t 
was,  in  brief,  as  follows :  The  town  of  Stone  Mo 
was  laid  out  by  one  Johnson,  and  Church  street  i 
cross  street?  were  laid  out  for  the  benefit  of  purcha 
property.  They  were  worked  out,  and  Chureli  str 
tended  to  the  base  of  the  mountain.  Tho  originj 
was  built,  the  obstructions  disappeared,  and  a  ne' 
of  the  company  was  built,  as  stated  in  the  answ< 
cross -hill.  By  reason  of  the  cuts  and  grades  in  it. 
has  been  backed  upon  the  property  of  some  of  the  c 
ants,  and  the  property  of  others  rendered  a'most  ii 
sible.  The  engine  used  by  the  company  is  an  old  s 
hand  machine,  which  thro^vs  clouds  of  smoke,  so 
cinders  upon  the  premises  of  these  defendants,  fiUi 
houses  at  times,  injuring  the  furniture,  and  renderi 
atmosphere  almost  intolerable.  There  has  been  mu 
passing  of  vehicles  upon  this  street  since  the  consti 
of  the  road.  The  improvement  of  the  street  by  th< 
pany  has  been,  in  considerable  part,  since  the  beg 
of  suits.  The  passing  of  the  engine  is  very  ami 
shakiii:^  the  glasses,  jarring  the  houses  and  renderi 
road  dangerous  for  the  children  of  neighboring  fa 
By  reaciQu  of  the  grades,  etc.,  the  road  was  renderec 
rough,  and  remained  almost  impassable  until  rec 
The  engine-house  is  near  the  property  of  Guess, 
these  defendants,  and  when  the  engine  is  put  up  at 
it  makes  a  mournful  noise  until  the  steam  dies  on 
this  occurs  again  In  the  morning  until  the  steam  ''get 
Tlio  injury  to  the  property  of  defendants  was  var 
estimated  at  from  twenty-five  to  fifty  per  cent  of  its 

The  jury  found  the  following  verdict:  •'  We,  the 
find  that  the  improvements  made  by  Stone  Mountain 
ite  Company,  on  the  enhancement  of  propertj^,  cove 
damages  for  the  past,  present  and  ful  ure,  and  all  coi 
law  suits  be  eiyoined,  so  long  as  said  company  keej 
atreet  in  good  repair." 
Decree  was  entered  according,!'^ . 


Gaem  d  aL  n.  The  Stooe  Uoootaln  Onnllc.  CIc,  Compaay. 

I>efendaiit«  in  the  bill  moved  for  a  new  trial  on  the 
loJIowing  groundE : 

f  1),  (2.)  Because  the  verdict  was  contrary  to  iaw  and 
evidence. 

C3.)  Because  the  court  held  that  complainant  in  the  bill 
bad  the  right  to  open  and  conclude  tlie  cnse. 

C*^')  Because  tlie  court  excluded  the  testimony  of  James 
■"-  Smith  and  other  witnesses,  by  whom  respondents  oifered 
***  prove  that  tlie  property  on  Church  street  was  inacces- 
Biol©  Tfith  conveyances,  not  by  reason  of  tlie  condition  of 
the  street,  but  by  reason  of  the  danger  to  such  vehicles, 
**ccu pants  of  such  vehicles  and  animals  drawing  them; 
lot  only  from  physical  injuryfrom  danger  of  coming  in 
*'***» tact  with  such  engine  and  cars,  but  from  apprehendad 
*lajiger,  the  result  such  as  might  and  likely  would  occur 
"^oixi  animals  being  frightened;  and  further,  that  the 
***5<=i.i.pation  of  said  street  by  the  running  of  tlic  engine 
****!  cars  thereon  was  a  virtual  exclusion  of  its  use  by  re- 
*poiadentB,  and  tlie  public,  of  it  as  a  street  or  liighway,  with  . 
^®l>-i.cle8  drawn  by  animals ;  and  because  the  court  further 
^'^^^luded  the  testimony  of  said  witness  and  o(  her  wit  nesses 
y  "Vhora  respondents  offered  to  prove  that  the  market 
*-l-Ti6  of  the  Guess,  Swift  and  Johnson  residences  has 
^*^n  lessened,  both  in  the  purchiise  price  and  for  rent 
J  ^Xamily  residences,  by  reason  of  apprehended  personal 
^J  Xiy  to  the  occupants,  and  especially  to  cJiildrcii,  by  the 
^**3uing  of  the  locomotive  and  cars  on  said  street. 

fThe  court  certified  as  follows:    "As  to  tlie  fourth 
^*X}nnd,  the  court  held  thiit  danger  of  collision  of  persona 
^  of  animals  being  frightened  were  not  elements  of  dam- 
*%e  in  the  eye  of  the  law."] 

(5.)  Because  the  court  permitted  J.  V/.  Tui;,i;le  and  J. 
^V.  licCurry  to  testify  that  the  occupation  ?',nd  use  of  said 
^tnet  by  the  complainant,  with  its  engine  and  rars,  had 
Quhanced  the  value  of  the  property  in  said  town.  The 
objection  was  that  the  testimony  was  irrelevant. 
/8.J  Beatuae  the  court  admitted,  over  objection  ot  le- 
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\ 


spomleiil^.  tlieiierniissioii  granted  to  complainants  by  com- 
missioners <}l'  Slcine  Mountain  to  occupy  said  atreet  witn 
its  track.  Tliy  objoction  was  that  the  commissioners  Ix^^ 
no  cliartcrod  riijht  to  grant  said  privilege,  and  said  p^i 
mission  tlul  not  authorize  a  change  of  grade  in  the  street 
or  the  use  .>f  the  same  hy  cars  propelled  by  steam. 

(7.)  Bociiu^e  the  court  charged  as  follows  :  "If  you  ^*^' 
lieve  from  the  evidence  that  the  iniprovements  raado  "^ 
tliG  coiiiplaiiinnts  in  said  town  have  added  to  and  ^"' 
haiiced  the  vahio  of  respondents'  property,  and  other  px"**!*' 
erty  of  (he  town,  to  an  amonnt  etjiial  to  the  damage  <!  <^**^ 
respondents'  ])roperty,  respondents  cannot  recover." 

(8.)  Beciuiso  the  court  instructed  the  jury  that  if  *''*^^' 
fomid  thai  tlic  engine  used  by  complainants  was  ur»s-^^_*" 
or  not  reiisoimhly  such  a  one  as  would  cause  the  least-     ' 
jury  or  annoyance  to  the  occupants  of  said  street,  *  ^'•■ 
couM  consider  it  as  an  additional  element  of  damag^^^ 
(he  properly  of  such  as  were  damaged  thereby, — TI1& 
jection  to  this  chitrge  was  stated  as  follows :  "Respond  ^==^ 
praying  that  its  use  lie  enjoined,  and  so  requesting  oC 
court  ill  tlicir  argument  to  the  jury." 

(0.)  Because  tht- court  instructed  the  jury  that,ifG"*^^-^^^^ 
was  datnagfd  by  the  engine  while  in  the  englne-ho  '»---^]|^ 
with  .<nioke,  soot  and  noise,  they  would  consider  tha-  "* 
an  element  ol'  damage,  iiiid  compensate  for  it. — Objectf 
'■Respondent,  Guess,  rccpu^sfmg  that,  if  found  to  be  a  n  ^*^ 
ance,  it  shiiuld  ho  abated  or  enjoined." 

(10.)  Because  ihe  court  instructed  the  jury  that,  inc^^=^^^^^ 
of  abandonment  of  the  street  by  the  municipal  author!  "^ 
of  tlie  town  of  Sloue  Mountain,  the  fee  would  revert^^— "^ 
Ihe  ad.i<)iniii;;  laud  owners;  and  they  could  look  to 
evideiici!  and  so:.'  if  such  was  llie  case;  tliat  without 
cons<'nt  of  {he.  abultiTS,  the  municipality  could  autho^^^^^ 
theuscol'tlii'stnvls  for  gas  pipes,  street  railroads  and  t^*^^^ 
graph  ])olc-:.  and  such  would  not  be  additional  aervitu 
and  they  cuuld  look  to  the  evidence  and  see  if  such  ufi^^S=^ 
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like  u^  bad  been  granted  to  complainant  by  the  niiiiiicl- 
pality. 

(11.)  Because  the  court  refused  the  following  charge  : 

"The  prpsiimptioii  of  law  is.  that  the  street   to  its  ci'iitcr 

belfinirs  to  the  owner  of  ttie  land  on  lots  iiul,jacent  lo  sndi 

street  on  each  aide,  and  the  burden  is  on  (he  ( iranite  Kail- 

vay  Company  to  show  that  it  does  not;  and  neither  the  k'n- 

'■''latiirenor  the  municipal  autliorities  could  };raiit  I  he  ri^ilit 

'o  said  company  to  ofcii])y  said  street  with  its  road  bed, 

8tui    ruii  its  engine  upon  it  without  conipcnsation ;  and 

*''H<1   land-owners  arc  entitled  to  roi-ovcr  hiu-h  daiua^es  as 

lie   evidence  may  show  yon  that  siiid  pmperty  has  been 

'nipiiired  by  the  oi-cnpalion  <if  said  street." 

f  12.)  Because  the  court  instructed  the  jury  that  the 
*'ciijjjj(i^n  of  sail"  street  by  complainants  as  a  railroad,  to 
**  C'rirs  thereon  pro])elled  by  steam,  was  leiraj  and  author- 
'«ea  l,y  law. 

L  I>»  con»e<'tion  with  the  tenth  and  twelfth  grounds,  the 
]^^t  cerlilied  as  follows  :  -Tlie  court  merely  charged  the 
*'*t;iplcs  laid  down  by  tlie  Supreme  Court  in  this  case; 
jj     *■■■     further,  that  there  would  he  net  ahandonnieiit  unless 
J.  "*ii.Mv  use  was  so  inconsistent  a  dedication  as  to  amount 

,^•1  abandonment.''] 
"^lie  motion  was  overruled,  and  defendants  excepted. 

*— •-  J.  Wiss,  for  plainlitr  in  error. 

■*^0PKix.s  A:  Olesx,  for  defendant. 

-Vx,L,  Justice. 

^■w^  ^.  This  case  affords  no  rea^jon  i'or  a  deviation  from  what 
_^*-^iuld  be  considerefl  as  sellled  practice  as  to  ihe  right  to 


V"*^n  and  conclude  the  argunieni,  where  a  bill  has  been 
_  ^^ught  to  eitjoin  several  comiunii  Imv  actions,  and  whei-e 
..^*«y,  inconsequence,  are  tried  wi.h  the  bill,  Wiiere  both 
^^^rtiea  intnidiice  testimony,  the  cnmpbiinant  in  tlie  bil' 
■^^8  the  right  to  open  and  (;onclndc  the  urgumcut.  as  w.v 
'^vMbytiiiacoartiii  /verso/ivs.  SaulshunjyG^  G(r.,1iA.'t'7 
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2.  There  \7as  no  error  in  holding  that  the  danger      oi 
possIl)le  collision  of  animals  and  persons  with  the  tnLir^s 
running  on  the  track  of  the  railroad  along  the  street,  orr    of 
j)ersons  or  animals  being  thereby  frightened,  were  :»zi.ot 
elements  of  damages.     Were  this  otherwise,  it  would       'Yyo 
impossible  to  construct  and  use  any  railway  over  wlm.i<2h 
cars  were  moved  by  steam  in  any  place  in  the  vicirm.  i  ly 
of  a  pul)lic  highway  or  street,  pr  along  a  portion  of    tLlie 
same.     The  complaint  that  testimony  was  rejected  go  i  ^g 
to  show  that  this  track  was  so  constructed  as  virtually      ^^ 
exclude  the  respcfndents  and  the  public  from  the  us^     ^^ 
the  street  by  vehicles  drawn  by  animals,  does  not  apl>^^*^ 
to  be  well  founded.     The  record  shows  much  testim^^^^^T 


pro  and  co?i^  bearing  on  the  point.     The  approval  of"    * 
ground  of  the  motion  for  a  new  trial  was  qualified  bj^ 
pn^sixiing  judge  t^o  this  extent  only.  ^. 

3.  AVhen  the  bill  was  before  this  court,  upon  excepc:^^^' ; 


tc  the  injunction  restraining  the  common  law  suits, 
askhig  that  the  same  be  tried  together  with  the  bill 
held  that  there  was  equity  in  the  bill,  and  that 
junction  was  properly  granted;  and  also  that,  whilst^ 
complainant  was  a  private  corporation,  and  not  a  pu 
carrier,  organized  for  any  great  public  purpose,  like  r 
roads  from  town  to  town,  and  could  not  exercise  the  ri, 
to  take  private  property  for  public  use,  even  with  compen 
tion,  against  the  will  of  the  owner  of  that  property,  yet  it 
the  chartered  right  to  run  a  road  from  Stone  Mountain 
the  quarries  at  the  mountain  itself,  to  haul  the  granite  to  t 
Georgia  Railroad,  and  to  connect  therewith  by  purcha^^^ 
or  lease,  or  other  leave  given  by  the  owners  of  the  propert 
along  their  route  ;  and  as  the  company  shows  the  grant 
the  use  of  tlie  street  in  question  by  the  town   council 
the  town  of  Stone  Mountain,  it  was  not  to  be  treated  as 
mere  interloper  or  trespasser,  against  which,  as  a  suitor, 
court  of  equity  would  close  its  doors.     67   G^«.,  215,  216^ 
217.     Why  was  it  not  a  trespasser,  if  the  authorities  o 
the  town  of  Stone  Mountain  had  no  power  to  treat  with  i 
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■r  the  use  of  ils  streets,  and  to  grant  it  that  right,  in  con- 
derutioi!  of  an  annual  ^tiin  agreed  to  be  paid  and  of  an 
l^ligationtu  iniiirove  and  keep  in  repair  the  sti'eet  souschI? 
t   is   clear  to  us,  if  no  such  ri^ht  existed,  the  company 
.oiiUl  neeeasarily  be  a  trespasser  in  making  such  u:-o  of 
lie  street,  and,  as  a  wrong-doer  witii  untrlean  ha]id:~.  imuld 
lot  j;  lin  entrance  into  a  court  of  eiiuity.  The  ruspomleiits 
are  ^stopped  by  tiiis  judgment  from  contesting  the  right 
of  the  L-ompany,  tli-.Tolbre,  to  use  this  street  for  the  pur- 
posesof  their  roitd,  ;ih  well  as  from  calling  in  ({uestion  ilie 
power  of  the  town  council  toenter  into  acontract  with  the 
company  authorixiug  it.    This  view  of  the  matter  disjiuses 
of  sever.ll  questions  insisted  upon  with  earnestne?;s  and 
inyeimity  by  thi^  able  counsel  for  the  plaiutills  in  error! 
tilt'  discussion  of  these  is  foreclosed  by  the  prior  adjudica- 
tion of  tliis  court  in  this  very  case.     We  dili'er  from  our 
leanu-d  brother  as  to  tlio  extent  of  that  decision,  and 
think  that  it  determined  somellting  more  Ihiui  that  there 
'^as  no  abuse  of  discretion  iu  directing  the  injunction  to 
issue  acconling  to  the  prayer  of  cruuplainaut's  bill, 

■i-  Tiie  injunction  sought  by  the  cross-bill  was  refused, 
and  tile  course  pursued  by  the  jud^e,  in  that  respect,  was 
coniinended  as'degal,  wise  and  just,"  Tht  ([ueslion  as  to 
the  mode  of  running  the  cars,  as  then  shown  by  the  an- 
swer ami  jillidavils  of  the  defendants  to  the  comiilainajits' 
•^*^'»  Was  left  open  for  future  regulation  by  the  final  deci-ee 
'^"e  court,  and  if  the  evidence  on  the  trial  re;[Hired  it, 
'  *^otnpa»y  might  be  constrained  thircby  to  improve 

'**■  *Uode,  and  held  liable  for  i)ast  as  well  as  fmiue  dam- 
^^^■'  if  the  property  lyiiig  on  tho  street  should  appear  to 
.  -l^^rmanently  injured.    The  questions  thou  to  be  sub- 
P     *^«i  to  the  jury  on  this  trial  were,  whether  the  property 
^^^Jwndents  had  been  injured  by  tho  ccunpany's  uso  of 
*t  Teet,  and  whether  this  injury  was  permanent,  and  if 
*  ^^*  -what  damages  the  parties  were  entitled.  These  were 
l^ointH  submitted  to  the  jury  on  the  trial  of  the  case, 


*^ 


tie  court  did  not  eiT  iii  reslrictiug  tliciii(\uirY  \.o\.Vvesft 
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Guess  et  al.  vs.  The  Stone  Mount liii  Granite,  eto^  Company. 

points,  and  instructing  the  jury,  as  complained  of  in 
8th  and  9th  grounds  of  the  motion  for  a  new  trial,  ^'If  tl 
found  that  the  engine  used  by  complainants  was  unsa- 
or  not  reasonably  such  a  one  as  would  cause  the  least 
jury  or  annoyance  to  the  occupants  of  said  street,  tli 
could  consider  it  an  additional  element  of  damage  to  t 
property  of  such  as  were  damaged  thereby,"  or  ''that  if  ti 
defendant,  Guess,  was  damaged  by  the  engine,  while 
the  engine-house,  with  smoke,  soot  and  noise,  they  wou_ 
consider  that  as  an  element  of  damage  and  compeiisa^ 
for  it."     The  court  could  not,  as  it  seems  to  us,  make  tli:^ 
a  ground,  as  was  insisted,  for  eryoining  the  use  of  the  ei 
gine  anl  track.  This  object  would  have  been  better  secure<^  ^ 
by  the  award  of  damages  foi  the  past,  as  well  as  the  future^^ 
if  the  evidence  warranted  such  a  finding.     The  rights  o9f- 
botli  parties  would  have  been  thus  secured.  The  plaintiff3^=== 
in  the  several  common  law  suits  would  have  gotten  what  - 
they  sought  thereby,  and  there  would  have  been  no  such 
interference  with  the  franchises  of  the  company  as  would 
have  deprived  it  of  their  proper  and  legitimate  use. 

5.  The  actual  damage  sustained  by  the  parties,  in  con- 
sequence of  tlie  building  of  the  road  and  the  use  of  the 
engine  thereon,  was  wliat  they  were  entitled  to  recover  in 
their  several  suits.  If  these  damages  did  not  exceed  the 
increased  value  of  the  property  by  reason  of  the  company's 
improvements  thereon,  then  they  suffered  no  injury.  Citf/ 
of  Atlanta  vs.  Green^  67  Oa.<f  3SG;  Moore  vs.  City  of  At- 
Irmta.lO  Ga.^611,  Consequently,therewas no  error,  either 
in  the  admission  of  testimony  bearing  upon  this  question, 
or  in  givinu:  this  principle  ill  charge.  Doubtless  it  would  have 
been  better  to  have  omitted  from  the  charge  all  reference 
to  the  improvement  of  other  property  than  that  of  the 
parties.  The  inadvertent  use  of  these  terms,  "and  other 
property  o^  tlie  town,"  we  are  satisfied,  did  no  injury  to 
the  i)arties  complaining.  When  taken  in  connection  with 
the  context,  it  is  evident  that  the  jury  were  not  instructed 
to  mako  them  account  for  beiieftta  to  oUvvit  -^ro^erty  than 
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their  own:  uiul  that  the  jiirv  were  n<)(  milled  1)V  tlie  ehariro 
is  r|iiile  cert miii,  for  they  found  that,  "tlie  eiihunced  vahie  of 
tha  i^roperty  covered  the  diiirmires  for  tlie  past,  ])resent 
and  future,  and  that  the  common  hiw  suits  he  enjoined,  so 
long   as  the  company  kept  the  streets  in  «^ood  rej)air." 

-A.  11  the  other  special  grounds  of  tlie  motion  for  a  new  trial 

iavo  been  disposed  of  by  what  we  have  liereU)fore  said, 

and     by  what  was  decided  when  the  case  was  ])efore  the 

coLiirton  a  former  occasion.     The  verdict,  if  not  required, 

^^sa    certainly  sustained  by  the  evidence. 

^Tliere  was  no  material  error,  either  in  the  (charge  or  the 
^^liriics  of  the  court,  to  whicli  exception  was  taken. 
•'^^idgment  affirmed. 


Peel,  tnist-ec  vs.  Bryson. 


1. 


^iiutl  which  will  prevent  a  debt  from  h-Aiii;  discharged  in  bank- 
ptcy,  under  ^5117  of  the  revised  statutes  of  the  United  States,  is 
itivc  fraud,  or  fraud  in  fact,  involving  moral  turpitude  or  in- 
^^titional  wrong,  and  not  implied  fraud,  or  fraud  in  law,  which  may 
^^vst  without  the  imputation  of  bad  faith  or  immorality. 
"*  ^  if  a  debt  originated  in  sucR  fraud,  the  discharge  of  the  de- 
^^ndant  in  bankruptcy  would  not  protect  him.  Nor  is  the  cliarac- 
^^l:  of  the  claim  affected  or  changed  by  having  ])een  reduced  to 
,      3  Vxctgment  when  the  defendant  was  adjudicated  a  bankrupt. 

^     "Where  a  declaration  alleged  that  the  plaintiff  purchased  from 
^V^e  defendant  and  his  partner  a  certain  lot,  for  a  price  stated,  and 
^*:^k  a  conveyance  in  the  usual  form,  and  containing  tlie  usual 
"^V-arranty  of  title,  and  charged  upon  them  deceitful  and  fraudulent 
^* ^presentations  in  relation  to  certain  incumbrances,  claims  and 
^Xens  which  they  knew  existed  upon  the  land,  and  which  they 
Concealed  from  the  plaintiff,  and  by  means  of  this  fraud  and  con- 
^^ealment  sold  the  premises  to  tho  plaintiff,  whereby  the  i)laintiff 
Xras  damaged  a  stated  amount,  and  process  was  asked  calling 
"^ipm  the  defendant  to  answer  the  plaintiff  in  an  action  on  the 
«ase  for  deceit,  the  debt  so  sought  to  bo  enforced  was  one  oriirin- 
«ting  in  fraud,  and  from  which  the  bankruptcy  of  the  defendant 
did  not  relieve  him. 
^^*  )  An  express  warranty  knowinizly  false  may  be  waivod  as  a  con- 
tract, and  an  action  may  be  brou<;ht  for  deceit. 
,)  li  the  declaration  were  defective  in  not  setting  out  wvlVi  svsffir 
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cient  certainty  that  the  plaintiff  acted  on  the  alleged  fraudole&t 
representations,  this  would  bo  a  ground  for  demurrer,  but  "wotdd 
not  be  sulUcient  to  arrest  the  judgment,  nor  would  it  chang^t^® 
entire  character  of  the  suit,  so  as  to  convert  it  from  one  ex  dii^^ 
into  one  ex  contractu, 
(e,)  Form  of  vurdict  in  such  cases  suggested. 

2.  Where  a  declaration  alleged  that  F.  M.  Jack  and  Thomas  >!•  ^^' 
son,  both  of  the  county^  where  suit  was  brought,  were  lately  P*^' 
nors,  using  the  firm  name  and  style  of  Jack,  Bryson  &  CoU^P*'^^' 
and  the  sheriff  returned  that  he  had  served  the  defendants*  J**^  ' 
Bryson  ct  Company,  in  person,  with  a  true  copy  of  the  c!<B*^^*^ 
tion  and  process,  such  return  was  not  void  for  uncertainty- 

3.  The  fact  that  the  limitation  act  of  March  16,  1860,  bars  11x0^''^^ 
as  well  as  the  remedy,  does  not  deprive  tho  court  of  jurisK-l^*-      . 
to  hear  and  determine  causes  within  its  provisions.    If  a  <^^?^^vg 
ant  desires  to  take  advantage  of  that  act,  he  must  plead  it  ;    *~- 
fhils  to  do  so,  he  waives  it,  and  a  judgment  against  him  is  ff<^^^^^* 

April  25,  1884. 

Fraud.     Bankruptcy.    Statute  of  limitations.     Ser*^^-*  ^  * 
Deceit.     Actions.     Pleadings.     Before  Judge  H.oir^^"^'^ 
Fulton  8uj>erior  Court.     October  Term,  18S3. 

Ileportc^d  in  tlie  decision. 


M 


(xEORGK  S.  Thomas  ;  T.  l\  West3I0Reland,  for  plair^- 
in  error. 

L.  J.  Wixx,  for  defendant. 

IIall,  Justice. 

By  consent  of  connsel,  this  cause  was  heard  and  det^ 
mined  by  tho  i)residing  judge,  upon  issues  both  of  fact  ai  ^ 
law.     The  affidavit  of  illegality  contains  two  ground^ 

(1.)  Tliat  defendant  in  execution  did  not  owe  the  deb 
and  was  never  served  with  process  in  tlie  original  suit  o  ^ 
which  tlie  judgment  was  rendered  from  which  the  execi^ 
tion  issued,  and  h;rd  never  waived  such  service. 

(2.)  That,  after  the  judgment  was  rendered,  affiant  was  ad 
judged  a  bankrupt,  and  was  thereafter  discharged;  that  th 
judgment  was  a  debt  provable  \\\\^aTvte.vv\^tcY^  and  was  ex 
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tin^uished  by  the  discharge.  Tiio  court,  upon  tlio  facts  in 
proof,  sustained  the  last  ground,  which  we  shall  first  con- 
sider. 

1.  Whether  the  judgment  in  bankruptcy,  discharging  the 
affiant  from  the  payment  of  debts  existing  previously  to 
his   adjudication,  includes  the  claim  in  question,  depends 
upon  its  being  within  the  class  excepted  from  the  opera- 
tion of  the  discharge  by  the  act  of  congress.     Section  5117 
of  the  Revised  Statutes  of  the  United  States  provides  "  that 
no  debt  created  by  fraud,"   among  others  named,   "  shall 
be  discharged  in  bankruptcy."    The  Supreme  Court  of  the 
Uuit^  States,  in  Neal  vs.  Clarke,  95  U.  S  ,  704,  decided 
tliat  '*  fraud,"  as  used  in  this  section  of  the  bankrupt  act, 
meant  positive  fraud,  or  fraud  in  fact,  involving  moral 
turpitude  or  intentional  wrong,  and  not  impiiol  iraud  or 
fraud  in  law,  which  may  exist  without  the  imputation  of 
bad  faith  or  immorality ;  and  that,  where  a  party  paid  an 
executor  for  a  portion  of  the  assets  of  an  estate  which  he 
purchased  at  a  discount,  but  without  any  actual  fraud,  and 
^hero  he  was,  with  the  executor,  who  failed  to  account 
therefor,  made  liable  for  a  devastavit,  and  was  subse- 
quently discharged  in  bankruptcy,  such  discharge  was  a 
complete  defence  to  an  action  against  him  for  the  devas- 
^^^it.     The  same  court,  99  U.  S.,  pp.  1,  7,  commenting  up- 
^^  3.iid  quoting  from  this  case  says,  "  with  this  definition 
^^®  ax^  content.  It  is  founded  both  on  reason  and  authority. 
^^^^•rly,  it  does  not  include  such  fraud  as  the  law  implies 
the  purchase  of  property  from  a  debtor  with  intent 
-by  to  hinder  and  delay  his  creditors  in  the  collection 
their  debts.     But  if  it  did,  such  a  purchase  does  not  cre- 
^  ^  debt  from  the  purchaser  to  th.e  creditors.  As  between 
®   debtor  and  the  purchaser  the  sale  is  good,  but  as  be- 
^^iX  acreditor  and  the  purchaser  it  is  void.  The  purchaser 
^     ^  ^ot  subject  himself  to  a  liability  to  pay  the  creditors 
tl^      ^5^1ue  of  what- he  buys;  all  the  risk  he  runs  is  that 
^^  le  may  be  avoided  and  the  property  reclaimed  for 
l)enefit.    To  come  w'lthin  the  exception  of  U\c  \>a\\V- 
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arrest  the  j  udgment,  nor  would  it  have  the  effect  of  changiz:^ 
:iS  entirely  the  character  of  the  suit;  it  could  not  convert  ^a 

I  j  action  ex  delicto  into  one  ex  contractu^  which,  as  it  strik 

«  ^  us,  would  have  been  the  result  of  the  view  entertained  t^ 

our  esteemed  brother  of  the  circuit  court  bench, 
j  Tlie  fact  that  the  verdict  rendered  in  the  case  was  f«sr 

the  agixrcj^ate  amount  of  five  hundred  and  eighty-thr^H 
dollars  and  seventy  cents,  made  up  of  so  much  principal  ar^_ 
so  much  interest,  each  specially  found  thereby,  does  n 
<%  authorize  or  justify  the  conclusion  that  the  cause  of  actic — - 

I  was  different  from  what  it  purported  to  be,  as  set  forth  nrr 

;|  the  plaintiff's  declamtion.  The  verdict  will  be,  interpret 

i  by  the  pleadings,  and  will  not  be  set  aside  or  disregard 

i  on  account  of  such  an  informality.    If  the  declaration  h 

contained  two  counts,  one  on  the  warranty  of  title  a 
one  for  the  deceit,  and  the  party  had  gone  to  trial  with 
an  election,  as  was  done  in  Dye  vs.  Wall  ut  sup.^  on  w 
count  he  would  rely,  then  the  form  of  this  verdict  woi-" 
have  authorized,  and  perhaps  have  compelled,  the  cone 
sion  that  it  was  found  upon  the  count  for  breach  of  ^ 
contract,  but  we  have  seen  that  this  declaration  contai 
only  a  single  count,  and  that  was  for  the  fraud  and  dec 
of  the  defendant  in  making  the  sale  and  warranty,  and 
give  the  verdict  effect,  it  must  be  considered  as  findi 
the  defendant  guilty  of  the  wrong  charged  upon  him.  ^^ 
avoid  such  questions  in  future  trials,  we  suggest  that  tb^ 
jury  should  be  instructed  to  find  the  defendant  guilty,  anc^ 
to  assess  against  him  the  amount  of  damages  for  whick^ 
he  is  liable  under  the  proof.  These  views  lead  us  to  the*^ 
conclusion  thai  the  debt  in  question  was  created  by  the 
actual  fraud  of  the  defendant,  and  that  it  was  not  barred 
by  his  discharge  in  bankruptcy. 

2.  But  conceding  that  the  court  erred  in  his  ruling 
on  this  ground  of  the  affidavit,  still  it  is  insisted  that 
he  should  have  found  the  issue  made  by  the  other  ground 
in  favor  of  the  defendant.  The  return  of  the  sheriff 
that  he  had  served  the  aeteti5LaTi\.a,  5«LeV,^TswiTL&Co,^ 
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in  person,  with  a  true  copy  of  the  declaration  and  pro- 
cess, it  was  said,  was  no  return  at  all ;  it  was  void  for 
uncertainty.  We  do  think  not  so.  Upon  lookins:  to 
the  declaration,  we  find  the  averment,  that  Francis 
M-  Jack  and  Thomas  M.  Bryson,  both  of  the  co'inty  in 
which  the  suit  was  brought,  were  lately  partners,  using 
the  firm  name  and  style  of  Jadk,  Bryaon  &  Co.  There 
were,  therefore,  only  two  defendants,  and  the  return  was, 
on  the  face  of  the  pleadings,  sufficiently  certain.  It  is  more 
specific  than  this  return ;  "I  have  this  day  served  the  de- 
fendants with  a  copy  of  the  original,  at  their  residence," 
which  was  held  to  mean  that  each  of  the  defendants  was 
Berved  at  his  residence,  and  to  be  sufficient.  59  Oa.,  607 ; 
64  yfi.,  147,  4th  head-note.  The  defendant  denied,  both 
m  his  affidavit  and  upon  the  trial,  when  he  was  a  witness, 
that  lie  had  been  served,  but  was  contradicted  by  the  re- 
turn itself,  and  by  the  oath  of  the  officer  making  it,  who 
swore  to  its  correctness. 

W'edo  not  pass  upon  another  question  argued  in  con-. 
Section  with  this,  viz.;  that  this  return  should  have  been 
traversed  by  the  defendant,  in  order  to  entitle  him  to  have 
this  ground  of  his  affidavit  considered  by  the  court,  only 
•*ccaus6  it  is  not  essential  to  the  determination  of  the  ques- 
tion made.  It  is  not  apparent  that  any  such  question  was 
•nade  or  passed  on  in  the  trial,  and  we  think  that  the 
*"url;  ^ag  right  in  virtually  finding  against  this  ground  of 
""»  »ttotion. 

*-    The  fact  that  the  act  of  March  16th,  18G9,  pp.  133 

.    **  1 34,  bars  the  right  as  well  as  the  remedy,  does  not 

*^**"Ve  the  court  of  jurisdiction  to  hear  and  determine 

*^«  within  its  provisions,  as  was  insisted,  on  the  argu- 

^^^^  here,  by  the  able  counsel  for  affiant.    This  is  the  very 

?'*'t3oii  that  the  act  makes  it  incumbent  upon  the  court 

T*^'%*nnine,  when  made  by  the  pleading,  and  there  is  no 

]^^*f*ai  why  a  party  may  not  expressly,  or  by  his  failure  to 

223?  ^^  defence,  as  was  done  in  the  present  case,  waive 

■  ~^^riitt  the  legislature  never  intended  to  prohibit  a  court 


338  SUPREME  COURT  OF  GEORGIA. 

Frank  n.  The  Atlanta  Street  Batlroad. 

from  taking  jurisdiction  of,  and  giving  judgment  in,  a  case, 
where  a  party  was  willing  to  respond  to  his  liabilities,  ot 
meet  his  obligations,  legal  or  moral,  to  discharge  his  debU, 
is  so  evident  that  all  reasoning  upon  the  subject  woutt 
be  a  mere  waste  of  time. 
Judgment  reversed. 


Frank  vs.  The  Atlanta  Street  Railroad 

1.  Wherever  there  is  conflict  in  the  testimony  on  all  the  control  ^*J 
points  in  the  case»  thpugh  the  judge,  after  verdict,  may  grant  a.    ^\. 
trial,  he  cannot,  before  verdict,  grant  a  non-suit  at  law,  or  a      ^^ 
missal,  in  the  nature  of  a  non-suit,  in  equity. 

(a.)  A  motion  to  dismiss  a  bill  in  equity,  with  the  facta  elicited  f  ^^\ 
the  witnesses  and  the  written  testimonv  all  in  and  Ixifore  _ 
court,  is  analog6us  to  a  motion  for  a  non-suit  at  law,  and  the  ~ 
general  law  is  applicable  to  each  case. 

(6.)  The  remarks  in  65  Ga.,  311,  and  66  Id.,  195,  indicating  the 
trary  rule,  were  obiter  dicta. 

2.  In  equity  trials  in  this  state,  wherever  the  truth  of  the  facts  n 
dispute,  the  statute  is  imperative  that  the  final  decision  thei 
shall  be  by  a  jury. 

3.  So  far  as  the  province  of  the  lury  to  try  facts  in  dispute  is  concern* 
it  is  immaterial  what  degree  or  qaarUu.m  or  certainty  of  evi( 
may  be  necessary  by  law  to  give  relief  in  the  case  in  equity.    It- 
for  the  jury  to  find  the  facts,  under  the  charge  of  the  court,  in 
form  or  another  of  jury  trial,  either  by  general  or  special  verdi^ 

4.  The  plaintiff  in  this  case  is  entitled  to  have  the  jury  pass  U| 
the  facts  thereof,  so  as  to  give  to  the  chancellor  those  facts  as  th^  ^ 
really  exist,  that  he  may  apply  to  them  the  principles  of  eqalt- 
and  make  an  equitable  decree  thereon. 

April  25, 1381, 

Non-suit.    Practice  in  Superior  Court.    Equity.    B 
fore  Judge  Hammond.    Fulton  Superior  Court.     Octob^ 
Term,  1883. 

Reported  in  the  decision. 

Marshall  J.  Clarke,  for  plaintiff  in  error. 

Mynatt  &  Howell,  iot  detendsiTA. 
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N,  Chief  Justice. 

plaintiff  in  error  brought  her  bill  in  equity  to  reform 
executed  by  her  to  defendant  in  error,  on  the  ground 
I  written  and  delivered,  it  contained  a  mistake  in 
ndary  therein  set  out,  and  if  not  such  a  mutual  mis- 
equity  would  relieve  and  reform,  then  a  mistake  \ 
k  about  by  such  fraud  in  the  use  of  deceptive  means 
erms  of  the  deed  itself  and  tho  plats  furnished  her,  [.• 
¥hich  was  exhibited  and  attached  to  the  deed,  and 
hich  were  furnished  by  agents  of  tho  defendant  to                     }  •"  ^ 
to  cause  her  to  mistake  the  qbantity  of  land  she                     ^ 
»d,  and  by  the  number  of  feet  conveyed  to  include 
t-feet  alley,  which  furnished  her  ingress  and  egress  }-,: 
rom  another  alley  of  ten  feet  width,  and  thence  to 
lie  street.   At  the  close  of  the  complainant's  testimo- 
^as  moved  that  the  court  dismiss  the  case,  because 
nant  had  not  made  such  proof  as  would  entitle  her  to 
B  jury,  which  motion  was  then  denied;  but  at  the 
defendant's  testimony,  and  pending  the  argument 
idant  on  the  evidence,  the  court  reconsidered  its 
ind  after  argument  dismissed  the  case,  withdrawing 
B  jury  further  consideration  thereof.     On  the  judg 
dismissing  tho  whole  case,  on  law  and  facts,  without 
ing  the  jury  to  pass  upon  the  facts,  under  the  charge 
;ourt,  on  the  principles  of  equity  applicable  there- 
complainant  excepted,  and  assigns  for  error  that 
it.     So  that  the  question  is,  was  there  enough  evi- 
a  connection  with  logical  and  legitimate  inferences 
m,  to  entitle  the  complainant  to  have  the  facts  of 
^4he  verdict  thereon — the  truth  of  the  transaction 
ontand  found  by  that  tribunal  which  the  consti- 
ndlawB  of  this  state  organize  to  pass  upon  facts, 
lose  facts  make  no  case  to  entitle  the  complainant 
er  in  any  reasonable  view  of  them  which  the  jury 
Iket 
tatiOoD  to  dismiss  a  bill  in  equity,  \f\W\  tlie  taeU 
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elicited  from  the  witnesses  aud  the  wnlten  testimi 
m  and  before  the  court*  is  analogous  to  a  motion  for  n 
at  law,  and  the  same  general  law  is  applicable  to  e^ 
tion.  It  is  equivalent  in  either  case  to  a  demurrei 
whole  case  made  on  the  entire  facts.  It  is  the  san 
all  Ihe  facts  in  proof  in  the  eq[uity  cause  had  been 
ied  in  writing  in  the  bill,  and  on  demurrer  for  abs* 
all  equity  therein,  a  motion  to  dismiss  tho  bill  ha 
made,  with  this  important  distinction,  that  the  law, 
flict  of  testimony,  requires  that  the  jury  shall  find  t 
facts,  the  real  evidence,  and  not  the  court.  Whe 
true  facts  are  put  on  paper  by  tho  jury,  in  answer  t 
tions  propounded  by  the  court,  or  under  the  eh 
^equitable  principles  by  the  court,  by  a  general  ve: 
the  jury,  then  the  court  decrees  wliat  should  be  d 
cording  to  equity,  on  either  form  of  verdict. 

The  difference  in  the  two  modes  of  getting  at  tl 
is  that,  in  the  question  and  answer  form,  the  facts 
found,  without  embarrassing  the  jury  with  the  • 
which  grow  out  of  those  facts,  while  in  the  form  o 
eral  verdict,  the  equities  are  told  to  the  jury  by  th 
first  in  his  charge,  and  they  find  then  the  facts,  am 
tho  equities  to  those  facts  in  the  general  veMict. 
cases,  the  decree  follows  the  true  facts,  th?  verdict,  y 
brought  out  of  conflict  by  the  jury  in  one  mode  oi 
other.  It  would  seem,  therefore,  under  Georgia  1 
practice  under  that  law,  wherever  there  is  conflic 
can  be  no  non-suit  at  law  and  no  withdrawal  of  a  ci 
the  jury,  for  the  reason  that  wherever  there  is  cor 
the  testimony,  the  true  facts  are  not  known  to  th< 
and  cannot  bo  known  until  that  conflict  is  made 
by  the  power  which  the  law  of  this  state  vests  in  t 
to  tell  the  court  which  witnesses  are  truthful  anc 
not,  where  they  difl'er  on  any  matter  touching  the^ 
the  case,  or  what  tlie  truth  is,  weighed  in  the  scalQf 
the  law  gives  to  the  jury  to  hold,  when  testimony  is 
in  uncertain  piles  otv  tVve  otve  ^rv^e^  ^\i&.\i>cv<^  ^\feAT. 
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It  ii  trae  that  it  rests  wilti  the  presiding  judge  to  review 
this  Terdict,  and  oq  the  question  oi'  the  weight  of  tlie  evi- 
dence, heavy  or  slight,  on  the  respective  sides,  to  sot  aside 
tbe  Terdict  and  grant  a  new  trial,  according  to  his  own  sound 
^scretion.  It  is  true  that,  whether  bo  graiita  or  refuses 
Uie  motion  for  a  new  trial,  this  reviewing  court  rarely  in- 
terfereawith  his  discretion;  never,  except  when  it  ceases 
lobeBound  because  it  has  been  abused.  But  to  set  aside 
tlie  verdict  of  one  jury,  in  order  that  another  jury  may 
probe  the  case  to  the  quick  and  lliid  the  true  line  that 
mirks tlie  path  oftiio  truth,  is  one  thing;  to  dismiss  the 
wbole proceeding  from  all  juries,  is  another  and  quite  a 
diflerent  thing,  to  use  a  favorite  expression  of  Judge  War- 
ner. To  turn  one  out  of  doors  is  very  distinct  from  invit- 
ing him  into  another  room.  To  tell  him  "you  can  have  no 
rcliel,"  is  not  the  siiipo  as  to  say  to  the  suitor,  "ihe  oourt 
moEt  consult  another  jury  as  to  the  truth  of  the  facta 
of  year  case,  before  it  can  decree  you  relief"  It  is  not, 
therefore,  the  law  that,  whenever  a  court  would  set 
■nde  a  verdict  ami  grant  a  new  trial  oq  the  facts,  it  may 
BtiuitaDon-siiit.  One  of  the  earliest  a<l.juiIioationsof  this 
*<xirt  and  its  very  lal^^st  decision  thereon  known  to  me,  is 
^ncQy  in  tlie  teeth  of  snch  a  dictum. 

It  u  true  that  such  dicta  appear  in  two  opiniojis  deliv- 
"Bd  by  the  lamented  and  esteemed  Judge  Crawford ;  the 
«**  in  the  case  of  Bumham.  vs.  Devauf/hn.Jhr  the  iMe, 
*i63  Oa.,  311,  and  the  other  in  the  case  of  Zettler  va. 
^  City  of  Atlanta,  in  the  66  Crt.,!!)^;  but  an  examin- 
""n  of  both  cases  will  show  tliat  tlie  dicta  are  obiter,  or  at 
*■'*  not  required  by  thu  facts  in  either  case;  and  that 
*"  prudejit,  laborious  and  cautious  jiidgtf  reconsidered 
"d  modified  these  expressions,  will  clearly  a[)pear  in  his 
••■ifta  in  Cook  V9.  The  Western.  t6  Atlrmtic  li'iilmad  Co., 
'  AflL, 819.  where  ho  uses  this  language*  '■  It  is  true,  it 
•••Iio  held  in  Tlson.  et  al.  vs.  Yaim  15  Oa..  49.3,  that 
*  OQOit  was  not  conip;>lled  to  award  a  non-suit,  if,  after 
""lietiitwoaldgraDta  new  trial  because  the  verdict  was 
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contrary  to  evidence,  which  ruling  is  approved  by 
court  as  sound  in  principle  and  practice.     In  the 
place,  the  judge  would  not  be  justified  in  anticipating 
the  jury  would  find  contrary  to  evidence;  and,  in  the  see 
there  exists  no  right  in  the  defendant  to  compel  the  ja 
instead  of  the  jury,  to  pass  on  the  facts.     He  may  alv 
send  them  down  to  be  inquired  of  by  the  jury,  an« 
should  not  fail  to  do  so  whenever  the  plaintiff  makes 
^  jyr!  ma  facte  case." 

This  op'nion  of  Judge  Crawford  is  on  the  line  of 
issue  decided  by  the  court  in  the  69th  Ga.;  and  the 
cited  in  it  from  the  15th  utters  no  uncertain  sound, 
its  voice  was  lieard  and  approved  in  the  69th.  In  the  1 
Chief  Justice  Lumpkin  said;  ^'Nor  do  we  recognize 
rule  that  if,  after  verdict,  the*  court  would  grant  a  new  i 
because  the  verdict  was  contrary  to  evidence,  it  is  bo 
to  award  a  non-suit,  on  motion  before  trial.  Such  a  doct 
wouhl  be  an  unwarrantable  encroachment  upon  the  p 
ince  of  the  jury."' 

And  such,  it  seems  to  us,  would  be  the  effect  of 
doctrine.  It  would  not  only  encroach  upon  the  provi 
of  the  jury  unwarnintably,  but  it  wouM  make  jury  t 
wholly  HH^irectual  and  inoperative,  at  the  will  of  the 
siding  judge.  In  his  discretion,  he  may  grant  or  refu 
new  trial,  wIkmv  the  verdict  is  against  the  weight  of 
evidonco;  if,  tlierefore,  wherever  he  may  grant  a  i 
trial,  he  may  non-suit  at  law.  or  dismiss  in  equity,  he  i 
non-suit  or  dismiss  wherever  the  lacts,  as  he  interp 
■hcMn,  make  a  case  unsatisfactorv  to  himself. 

ar 

The  beilor  rule,  it  strikes  us,  so  far  as  it  may  be  gei 
alizod,  woull  ])l%  wherevi^r  there  is  eonlliot  in  thetestim 
on  all  the  coniiolliir^  points  in  the  case,  though  the  juc 
after  verdict,  may  ^nant  a  new  trial,  he  cannot,  before  \ 
diet,  non-suit  or  dismiss. 

2.  So  far  iVom  the  rule  in  this  state  being  less  strict 
equity  cases  in  iiaving  fads  passed  upon  by  juries,  wli 
ever  (he  truth  of  the  IvxeU  \^  *u\  0:\'&\)v\\.^^\)ajwi^\»ii8,v^i 
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sratate  is  imperative  that  the  final  decision  thereon  snail 
be  by  a  jary.  Even  where  an  auditor  is  appointed  to  set- 
tle accoants  in  equity,  "  the  final  decision  upon  the  facts 
^hall  be  by  a  special  jury."  Code,§3097.  So,  too,  when 
the  masters  in  chancery  at^ndicate  and  settle  facts /)rj>n(i! 
fitci^fOa  exception  to  any  portion  of  the  report,  it  is  the 
jary  which  must  return  a  verdict  on  each  exception  of 
fact,  before  final  decree.  Code,  gg4203,  4203.  So,  more 
broadly  yet,  it  is  declared  that  "  when  any  question  of  fact 
is  involved,  the  same  sliall  be  decided  by  a  spet-ial  jury," 
Code,  ^4206.  So  where  the  court  of  equity  may  act  at 
chambers,  it  is  where  facts  are  not  in  dispute  or  the  par- 
ties consent  that  fhe  judge  may  pass  upon  them,  under  the 
Mt  of  1866.  Code,  §4214.  And  bo  new  trials  may  be 
Kranted  ftom  verdicts  of  juries  in  equity  cases  in  like 
nian&er  as  in  cases  at  law.  Code,  ^4211.  But  no  appeal 
'8  allowed  from  such  a  verdict.     Iff..  g4211. 

Of  course,  the  Georgia  equity  j  urisprudcnce  dilFers  from 
the  Cngligh  and  from  most,  if  not  all,  of  llie  American 
''stea;  audit  may  be  that  the  mother  country  and  the 
otber  states  have  the  better  rule;  no  .juries  except  when 
toe  chancellor  sees  fit  to  send  down  an  issue  of  fact  to  the 
*'*'nmon  law  court;  but  ours  has  worlted  well  for  a  very 
'ong  time,  and  whether  this  statutory  provision  be  wise  or 
^°*  >  it  is  our  duty  to  see  tliat  it  be  preserved  until  repealed 
**'  modified. 

3.  8o  far  as  the  province  of  the  jury  to  try  facts  in  dis- 
pute beconcemed,  it  is  immaterial  what  degree  or  ijuanium 
Or  ceTt4unty  of  evidence  may  be  necessary  by  liiw  to  give 
"^Mef  in  the  case  in  eiiuity.  It  is  for  the  jury  to  find  the 
'■**ts,  Under  the  charge  of  the  court,  in  one  form  or  anr»tber 
™  JUiy  trial.  If  a  general  verdict  bs  found,  it  will  be 
'*™*Uae  the  quantum  or  certainty  of  the  evidence,  under 
®  *^le  given,  is  sufficient,  under  the  char;;*' ;  if,  liy  special 
^  in  answer  to  questions,  the  court  will  only  decree 
^^  thosa  facts  are  enough  to  authorize  the  decree ;  and 
^*i«roMe,  the  judge  may  award  a  new  tria\.    So  ttiai. 


in 
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at  last,  the  true  equity  on  the  true  facts  is  reached  ^Y  t^^® 
process  which  our  law  requires — facts  for  the  jury,  1  ^^  ^^^ 
the  judge. 

The  reason  on  which  jury  tnal  on  facts  has  alway^s  Tested 
is,  that  the  men  of  the  vicinage  will  know  more  <^f  the 
locality  and  surroundings  ordinarily  than  the  juclgr^?  J^° 
trials  concerning  real  estate ;  and  on  all  trials  of  fn^^f  ^^' 
volving  the  character  and  truthfulness  of  witnesses — -^^  ^'^ 
ly  persons  in  the  neighborhood  of  the  contention,  and  *- 
neighbors  of  the  jurors — the  jurors  will  be  enabled  ^^^    ^ 


certainly  to  reach  the  true  facts  of  the  case  and  mii^-    ^^ 
better  verdict  than  a  judge,  who  is  usually  a  strangertc^  ^^ 
locality  as  well  as  to  the  witnesses.     The  sense  of  the;^    ^^ 
system  of  the  trial  of  facts  cannot  be  better  illusti*^ 
than  by  reference  to  the  pending  case.    The  eight-! 
alley ;    the  ten  feet  alley ;   the  streets  into  which  thi 
alleys  open ;  the  lot  of  complainant ;  the  surrounding lo' 
the  entire  locality  is  of  great  importance,  in  order  to  asc< 
tain  the  true  nature  of  the  claim  of  complainant  and 
the  defence  of  defendant.     Hence,  the  record  is  full 
plats  whereby  this  locality  with  its  environs  is  transfei 
to  paper,  in  order  to  present  to  the  eye  a  picture  of  th#^ 
scene  of  contest.     But  just  as  no  photograph  is  as  exactl;^  ^ 
correct  as  the  reality  it  reflects,  so  the  most  accurate  maJL  -^ 
or  plat  cannot  fix  in  the  mind's  eye  a  locality  as  the  ey 
receives  it,  when  its  own  retina  reflects  for  itself  the  rea 
place.    And  so  to  catch  the  intent  of  the  witnesses,  wha 
they  mean  in  talking  about  the  lines,  boundaries,  alley: 
and  streets,  an  eye  familiar  with  the  spot  will  be  bette 
prepared  than  ohe  which  never  rested  upon  it.    It  ma^ 
be  that,  in  this  particular  case,  this  individual,  now  occ 
pying  the  circuit  bench,  being  resident  in  Atlanta  liimsel 
may  grasp  the  facts  as  easily  and  accurately  as  the  jun 
but  legal  i)rinciples  must  be  general,  so  as  to  fit  the  gen 
ality  of  cases,  and  generally  the  judge  knows  nothing 
the  locics  of  the  contention,  and  as  little  of  the  sworn 
nesses. 
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Applying  these  jtriiiciples  to  the  facts  disclosed  by 
record,  it  is  clear  to  us  that  the  plairititF  iu  error  was 
illei].  by  the  law  o(  this  state  and  the  lonu;  usii^  of  her 
irt.-;,to  have  the  jury  pass  upon  her  case  on  the  facts,  so 
to  give  to  the  chancellor  those  facts  as  they  really  exist, 
at  he  may  apply  to  them  the  principles  of  equity  and 
aUe  an  equitable  decree  thereon.     True,  she  is  seeking 
'  reform  a  deed,  and  she  must  make  a  clear  case  to  au- 
'orize  tjiat  reformation ;  but  the  jury  is  tlio  body  whose 
''^viiK.gitis  to  find  the  facts,  to  weigh  them,  and  ascertain 
lio  d«gi-ee  of  clearness  and  force  which  they  (rive  to  her 
;ase.      True,  also,  she  may  be  estopped  by  lier  conduct  and 
Mt-'/tfff  ill  respect  to  defendant 'sex[}eiiditure  of  money  and 
'abor  tm  tlie  line  it  claims,  if,  with  full  knowledge  thereof, 
*^^    Saw  it  f(o  on  and  nave  a  silent  acquiescence  to  what 
***  tlone  on  the  land  she  sold  the  company;  but  it  is  for 
'^  Jury  lo  say  what  the  company  did  ujKm  the  land,  to 
,  "It  extent  she  liad  knowledjw  of  it,  and  acquiesced  by 
J***Uce  or  otherwise  therein.     It  is  true  a^aJn,  that.if  she 
*'^W  that  the  company's  object  was  to  slraigUten  Us  line 
'^^  square  its  lot,  and  it  was  actually  bnihlingonthe  part 
*    its  line  which  ran  along  its  own  lot  and  which  could 
'^t  be  made  straight  except  it  excluded  her  theory  of  the 
'jSht-feet  alley  when  it  reached   the  lot,  a  part  of  which 
*llo  was  alxiut  to  sell  tha  company,  these  circumstances 
*lionId  I)o  weighed  against  her,  and  if  she  made  no  timely 
^aplaint,  the  weight  wimld  be  heavier;  but  if,  by  the 
)>lats  ftirnished  her,  she  was  d.^cei  ved,  and  belit-ved  and  had 
Reason  to  believe,  that  the  eight -feet  alley  was  preser\-ed 
lo  her  by  Ihj  deed  and  plat  annexed  to  it  or  furnished  to 
her  pending  the  negotiation,  and  she  t^igneil  the  deed  think- 
ing that  allny  was  securi-d  to  her,  these  wouhl  bo  circum- 
■tances  to  be,  weighed  in  her  favor;  but  it  is  the  province 
Of  the  jury  to  weigh   them  all  and  find  the  truth.     More- 
over, if  she  complained  qnickly ;  if  tiie  agents  of  the  com- 
Phdj  recognized  her  complaint ;  if  those,  or  any  of  Ihem, 
I  Who  n^otialetl  the  purchase  tor  the  compivny  n;i;osiu'i.*i4. 
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that  there  was  some  ground  for  her  dissatisfaction  and  dis- 
appointment about  the  deed,  and  sought  to  appe^^s^  ^®^ 
or  satisfy  her  touching  the  complaint  she  was  making,  't^^^^ 
this  would  be  entitled  to  what  weight  the  jury  woulA    &^^ 
it,  as  directly  or  inferentially  pointing  to  the  truLu    <>*^ 
mistake  in  the  deed  mutually  entertained,  or  a  mist: 
on  her  part  about  the  deed,  brought  about  by  the  mt 
furnislied  her  by  those  agents. 

Thus  it  is  for  the  jury  to  extract  from  all  the  facti 
circumstances,  the  deeds  and  words  of  the  deeds,  the 
attached  to  them  and  others,  if  any,  furnished  the  corap  '■ 
ant  pending  the  negotiation,  the  conduct  of  the  comp^ 
ant  and  defendant's  agents  during  the  negotiation  and  2.* 
the  sale;  from  these  and  all  fair  and  reasonable  d^ 
tions  from  them  to  extract  the  truth,  and  that  degr^ 
clearness  with  which  they  see  that  truth,  so  that  tlie  < 
may  apply  the  principles  upon  which  equity  will  ra 
this  deed,  or  deny  relief  thereon. 

It  must  bo  borne  in  mind  that,  in  this  opinion  on- 
judgment  of  dismissal  by  the  court  below,  this  court 
not  mean  to  determine  or  intimate  what  the  jury  sh 
decide  or  what  conclusion  they  should  reach.     We  sinT* 
mean  to  decide  that  the  complainant  made  such  a  cas^ 
entitled  her  to  have  the  jury — the  tribunal  to  pass  u 
thefiicts  when  contested,  in  all  equity  cases,  under  the 
culiar  equity  jurisprudence  of  Georgia — passupon  thatch 
and  find,  in  either  mode  of  jury  trial  the  chancellor  n^^ 
aJopt,  the  truth  as  to  facts  in  the  case,  and  bring  to  hir*^ 
verdict  thereon. 

Purposely  we  omit  to  particularize  the  deeds  which  m 
bear  on  one  or  the  other  side,  and  the  language  in  the 
touching  this  alloy,  lest  our  dealing  with  them  might  maK' 
us  appear  to  usurp  the  functions  of  the  tribunal  to  try  fact 
while  we  reverse,  with  great  respect  for  his  ability  an 
learninjr,  the  presiding  judge  for  having,  in  our  judgmeot 
erred,  however  rightfully  and  honestly  in  his  own  jad^ 
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he  acted,  in  grautiog  the  motioa  to  take  the  case 
tbat  tribuniil. 
lament  rover^etl. 

fid  foi-  plaiiititr  in  error:  5  (7a.,  ITS ;  11  Id.,  180;  15 
l91;25/(/.,  5H);  35  A/., 132;  37/</.,ae;  42/£/..55; 
'.,395,  Si.');  y5  Id.,  Vl-1;  55  Id.,  294,  043;  57  /rf..38; 
'.,  505 ;  6 1  LI.,  3S ;  63  /./.,  488,  772,  7S5 ;  05  Id.,  309 ; 
;.,  669,  573;  67  Id.,  477,  58,  61,  430,  53. 
r defendant:  Code.  8g3J23,  3124;  13  Ga.,  89;  42/d., 
156-,  40 /f/.,  205;  05 /rf.,  311. 
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gnlaUons  of  the  railroad  commissioDers,  fixing  the  rates  of 
for  pattaengers  who  bbtain  ticket)!  frum  tlie  agents  of  the 
Tanieii  at  tlicir  depots,  aa  well  as  for  tlioso  who  do  not,  and 
4^ribing  the  maiiii<;r  in  which  ticket  officios  shall  be  kept  open 
re  and  at  the  arrival  of  trains,  du  not  apply  tu  freight  trains, 
^nlf  to  regular  passenger  trains. 

loujjh  a  chai^-u  may  be  erroneous,  the  party  in  whoao  favor  it 
▼en  haa  do  right  to  a  revursal  on  account  uf  it. 
le  evidence  abuve  showg  nothing  to  establish  tlie  unreason- 
nesa  of  the  regulation,  nor  ia  it  unlawful. 
18,1881. 

IroadB.    Kailroad  Coiiiniisiiion.    Practicoin  Supreme 
Before  Jmlire   Lawsos.     Morfcuii  Superior  Court. 
mberTerm,  1SS3. 


tf.  Partee  brouglit  an  action  for  dainaKes  against  the 
ia  Railroad,  alleging;  that  he  liad  tcndort'd  his  fare 
proper  rate,  but  more  ]i:id  boeri  demanded  by  Iho 
ctor,  and  ho  ha'I  been  fjei-ted  from  tho  train. 
tlie  trial,  the  evidt'iioo  jsliowed,  in  brief,  an  fullowa: 
9  desired  to  come  from  Kutledge  to  Atlanta,  on  tho 
timin.  He  failed  tu  n-m-h  the  station  in  time  for  tho 
iger  train.    The  ne:it  train  wlucU  pas&e^i^M,^\^i^e^ 
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going  to  Atlanta,  was  a  through  freight  train,  which  pas 
about  three  o'clock  a.  3I.  On  arriving  at  the  depot  al:> 
one  and  one-half  o'clock,  he  found  the  ticket  olfice  clos 
He  went  to  the  house  of  the  ticket  agent,  and  told  him. 
wanted  to  buy  a  ticket  to  Atlanta ;  the  agent  replied  t 
he  could  not  get  one.  When  the  train  reached  the  stat'-i 
plaintiff  and  anotber  passenger  went  into  the  cab,  and  t 
seats  in  a  place  where  passengers  usually  rode  Thecr 
ductor  asked  them  where  they  were  going,  and  they  "t: 
him  to  Alkinta.  After  the  train  started,  the  condu 
came  to  roHect  tare.  Plaintiff  tendered  his  fare,  at'tlie 
of  three  cents  per  mile;  the  conductor  required  four  c 
per  mile,  and  showed  a  rule-book  in  which  conductors  \w' 
required  to  charge  four  cents  per  mile  to  passengers  w 
out  tickets.  Plaintiff  still  refused  to  pay  that  rate, 
the  train  was  thereupon  stopped,  and  plaintiff  got 
(The  evidence  for  the  plaintiff  was  to  the  effect  that 
conductor  r^Mpiircd  him  to  get  off;  while  the  evidenc 
the  conductor  was  that  i)laintiff  said  he  would  not 
four  cents  i)er  mile,  and  if  witness  would  stop  the  train, 
would  get  oir,  which  was  done.)  The  other  passenger 
a  ticket,  and  went  on.  Phiintiff  walked  back  about  a  m 
to  the  station,  and  took  the  next  passenger  train,  whi 
went  by  al)out  sunrise.  The  ticket  olfice  was  still  not  op 
but  th(i  conductor  collected  from  plaintiff  only  three  ce 
per  mile  to  tli(*  next  station  where  he  could  procur 
ticket.  Fr(M;::!it  trains  have  seats  for  passengers,  and  co 
ductors  on  this  roal  never  refuse  them,  if  they  are  going 
a  ]>oint  whcn^  the  train  st()j)s.  Tickets  cost  the  same 
l»oth  frei'^ht  and  ]):issenii:er  trains,  and  the  same  rules 
the  company  uovern  as  to  passengers. 

The  followinic  extracts  from  the  regulations  of  the  rai 
ro:i(l  cf»m;nis^ion  were  intro  Inced  : 

**  l*;isson.^f.»r  Class  A  indiiik's  the  lollowinyj:  Those  portions  of  t 
(ret>r.ri.i  UailroiKl  between  August  i  and  Atlanta.     On  and  after  Fe 
ruary  1,  issi,  the  pa**spn-rer  rat»^s  shall  not  exceed,  for  any  one  pa 
Hfwjcr,   with  JO.Opouncis  oi  V)aggav;c,  on xavVtoada  In.  Glaas  A, 
cents  per  mile. 
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'he  regulations  of  railroads  as  to  passengers  without  tickets 
firs  of  police,  with  which  the  comtnissionora  will  only  interfere 
mplaint  of  abuse.  An  extra  charge  of  more  than  one  cent  a 
11  rate,  or  one-half  cent,  half  rate,  is  reganled  as  excessive, 
iich  extra  charge  would  fall  below  the  minimum  above  given, 
idard  Passenger  Tariff. — For  a  passenger,  with  baggage  not 
ig  100  pounds,  the  rates  per  mile  shall  not  exceed  the  follow. 
:  For  passengers  twelve  years  old  and  over,  on  roads  in  Class 
ts  per  mile.  No  more  than  these  rates  for  passengers  shall 
^ed,  when  the  ticket  ofHce  shall  not  have  been  open  for  a 
:)le  time  Ix^fore  the  departure  of  a  train  from  a  station.'' 

following  extracts  from  the  rule-book  of  the  road, 
the  liead  of  '*  Instruction  to  Conductors,"  were  in- 
?(1: 

rom  all  passengers  not  presenting  tickets,  or  other  proper 
s  of  their  being  entitled  to  passage,  conductors  will,  in  every 
irge  the  full  amount,  as  given  under  the  head  of  train  rates. 
The  attention  of  agents  and  conductors  is  especially  called 
llowing  rule  of  the  railroad  commissioners,  which  must  be 
idhered  to:  No  more  than  the  lowest  rate  specified  shall  be 
,  when  the  ticket  olHce  shall  not  have  been  open  for  a  reason- 
e  before  the  departure  of  a  train  from  a  station." 

jury  found  for  the  plaintiiT  $10.50.  He  move"  for 
trial,  which  was  refused,  and  he  excepted. 

.  Foster  ;  H.  T.  &  II.  O.  Lewis,  for  plaintiff  in  error. 

,  Gumming  ;  Billups  &  IIakdkman,  for  defendant. 

Justice. 

only  question  which  we  deem  it  essential  to  con- 
i  this  case  is,  whether  the  regulations  promulgated 
railroad  commissioners,  iHiuii,  the  rat«s  of  fare  for 
;er8  who  obtain  tick(^ts  from  the  agents  of  the  com- 
at  their  depots,  as  well  as  for  those  who  neglect  to 
themselves  with  such  tickets,  and  prescribing  the 
:  in  which  ticket  offices  shall  be  kept  open  before 
Uie  arrival  of  trains,  so  as  to  afford  those  who  intend 
passage  an  opportunity  of  procuvins  l\ekel%,  ^x^ 
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applicable  to  such  as  take  passage  on  freight  trains.       T^^ 
court  below  was  of  opinion  that  they  did.     In  this^-j    ^^ 
think  there  was  error.     But  the  error  was  against  tlx^  ^^' 
fendant,  and  it  makes  no  complaint  on  that  score,  arK^**  *^' 
though  the  defendant  would  have  been  entitled  to  sl     '^^^ 
trial,  yet  if  it  chooses  to  acquiesce  in  the  iindin^^         . 
plaintiff  cannot  be  heard  to  complain  of  a  ruling  thafc>       ^ 
ured  to  his  benefit.    27  Oa.,  358.  The  regulations  in  q, 
tion  apply,  ex  vi  termini^  as  well  as  by  the  subject-ma 
exclusively  to  rates  of  fare,  as  it  seems  to  us,  on  reg 
passenger,  and  not  on  freight  trains. 

The  carrying  of  passengers  on  freight  trains,  is  not  c 
pulsory  upon  the  company,  either  by  law  or  by  any  ri 
of  the  railroad  commission,  to  tV'hich  our  attention  h 
been  called.     These  several  trains  are  run  for  distinct  ar^ 
different  purposes ;  the  one  for  the  transportation  of  freight 
the  other  for  the  transportation  of  passengers.     Fro 
aught  that  appears  to  the  contrary,  it  would  seem  to  b^^ 
the  policy  of  both  of  the  companies  and  the  commission,  -^ 
to  keep  these  branches  of  transportation   distinct,  and 
whether  this  policy  be  right  and  prudent  or  otherwise,  it 
is  not  for  courts  to  dotermine.     Is  the  regulation  reasonable 
and  in  accordance  with  law?    If  so,  that  is  an  end  of  the 
matter.     The  evidence  shows  nothing  against  its  reason- 
ableness, and  nothing  occurs  to  us  why  it  is  not  lawful. 

There  are  other  questions  in  the  case  upon  which  it 
would  be  superfluous  to  pass.  We  express  no  opinion  as 
to  other  portions  of  the  judge's  charge,  or  as  to  his  rulings 
upon  the  admission  of  testimony.  If  they  be  erroneous, 
as  alleged,  they  did  no  injury  to  the  plaintiff,  who  gets  as 
much  as,  or  perhaps  more,  by  this  verdict  ($16.50)  than  he 
appears  to.be  entitled  to. 

Judgment  affirmed. 


T 
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Hartley  ft  aK  rif.  Colipiitr.  povpnu>r 


Hartley  et  al,  vs.  Colquitt,  governor. 

[Blandford,  Justice,  not  presiding.] 

It  is  r^-rs  adjudicata  in  thi^  case  tliat  the  arrest  of  a  defendant  who  is 
under  bail,  apon  a  different  charge,  ami  the  immediate  giving  of 
a  seooiid  bond  by  him,  with  new  securities,  to  answer  tlie  second 
ctictrge,  docs  not  discharge  the  sureties  on  the  first  bond. 

^**-)  Xt  does  not  matter  that  tho  sureties  on  the  second  bond  ad- 
"^'ised  the  principal  to  flee  the  country. 

Cft-  >     Thiis  case  differs  from  27  Ga.,  311 ;  51  Id,,  158 ;  6S  Id.,  341. 

^Isirc!h4.1884. 


L'nal  Law.    Bonds.     Principal  and  Surety.     Before 
.  "^^Se  Willis.     Taylor  Superior  Court.     October  Ad- 
journed Term,  18S3. 

-^  Tlxis  was  a  scire  facias  to  forfeit  a  criminal  recognizance. 
.  *^  ^liswer  to  the  rule  nisi^  the  sureties  set  up  the  follow- 
**»  facts:  A.  N.  West  wa^s  .irrested  on  a  warrant  for 
^idt  with  intent  to  murder,  and  Hartley,  Hines  and 
man  became  the  sureties  on  Iiis  bond  for  $200.00  for 


Appearance  at  the  October  terra,  18S2,  of  Taylor  supe- 


court.    After  he  gave  this  bond,  he  was  again  arrested 
-^        Another  warrant  bv  tlie  sheriff  of  Tavlor  countv,  and  for 
^      ^ther  offense,  was  bound  over  therefor,  and  gave  a  bond 
-w  ^  his  appearance  at  tlie  same  term  of  tho  court,  with 
^  ^^ea  West,  his  brother,  and  J.  W.  Souter,  his  father-in- 
^^,  as  sureties,  who  thereupon  took  him  in  their  charge, 
^d  advised,  directed  and  commanded  him  to  flee  the 
^^untry,  and  leave  his  bondsmen  to  their  rights  under  the 
^^w,  which  he  did.    And  further,  after  these  defend- 
ants became  the  sureties  of  West,  the  tjlierilT  of  the  county, 
^y  yirtae  of  the  warrant  above  stated,  arrested  West  and 
took  him  out  of  tlieir  custody  and  into  his  own  custody. 
The  rule  was  made  absolute,  and  defendants  excepted. 

W.  8.  Wallace  &  Son,  for  plaintiffs  in  error. 
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Thos.  W.  Grimes,  solicitor  general,  by  W.  A.  Litt 
defendant. 

Jackson,  Chief  Justice. 


nci- 


This  case  was  decided  at  the  last  term,  and  the  p 
pie  then  ruled  covers  it  now.*    It  is  true  that  the  <^  ^nuse 
now  shown  adds  tliat  the  sureties  on  the  second  crirx"»  inal 
charge  advised  and  directed  the  defendant  to  fle^       ^^^ 
country;  but  that  fact,  while  it  makes  them  more  g:«JJJty 
of  violating  law,  and  responsible  on  their  own  r^^^S' 
nizance,  does  not  release  these  plaintiffs  in  error  as    ^^^' 
ties  on  another  recognizance  for  a  different  offense.         ^^^ 
does  it  matter  that  the  sheriff  arrested  defendant  on  ^^   ^*|' 
ferent  charge  while  in  their  custody  as  bail  undeir      '^"^^ 
charge.     In  contemplation  of  law,  the  defendant  is  al\«?^  ^y®^ 
from  the  date  of  the  bond,  in  the  custodv  of  his  bail  ^     *, 
the  bond  binds  them  to  produce  him  for  trial.     If  a*^ 
time  of  the  arrest  on  the  last  charge,  if  done  in  their  p^        -  • 
ence,  as  their  answer  to  the  rule  intimates,  they  had  r'*- 
fied  the  vsheriff  that  tlioy  then  and  there  delivered  him       ^" 
and  wore  responsible  no  longer  on  the  case  in  which  t^  -* 
were  his  sureties,  then  the  sheriff  would  have  requ: 
other  sureties  on  this  charge  or  put  the  principal  in  j 
and  these  plaintiffs  in  error  would  have  been  dischargT 
but  this  was  not  done,  and  the  naked  question  decided 
fore  remains,  does  the  arrest  of  the  principal  on  a  differ 
charge  by  tho  sheriff  release  his  sureties  for  appeara: 
to  answer  the  first  charge? 

That  is  res  arljudicata^  and  must  stand  as  the  law  of 
case.  The  cases  in  27  Oa,^  311 ;  61  7rf.,  158,  and  58 
341,  do  not  touch  this. 

Jud<xment  affirmed. 


^ec  West  €t  al.  t«.  Colquitt,  governor,  71  Go.,  660L 
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kittrdul  KducaiSon  of  Glvnn  County  n*.  The  Mayor,  etc.,  of  Brunswictt  «f  d/. 

Board  of  Education  of  Glynn  County  vs.  The  Mayor, 

ETC.,  OF  Brunswick  et  al. 

>inity  to  a  CD-ortlinate  departmenf  of  the  government  requires  of 

iirts  that  cases  shall  not  be  disposed  of  on  constitutional  {^unds, 

ben  it  is  possible  to  avoid  such  questions,  without  a  sacrifice  of  '] 

le  rights  of  parties. 

This  court  has  no  jurisdiction  to  review  judgments  of  lower  courts^  ^ " 

:&less  the  judgment  complained  of,  togetlier  with  the  error  alleged  f: 

lerein,  shall  he  plainly  specified. 

ndcr  tho  net  of  1873,  the  powers  of  the  board  of  education  are  not 
Loro  restricted  in  the  distribution  of  the  fund  derived  from  what 
as  formerly  the  endowment  of  the  Glynn  County  Academy  than 
t  other  funds  entrusted  to  their  care  and  management.  The  fund 
sceivcd  from  such  sources  goes  into,  and  forms  a  part  of,  the  gen- 
rol  educational  fund  of  tlio  coimty,  and  is  not  rec^uired  to  be  kept  7.     j 

eparato  and  distinct,  or  to  be  Ap^xirtloned  by  a  difierent  rule. 

The  legl-slature  clxanged  its  system  of  public  education  in  Glynn 
oanly,  and  iuu  consequence  thereof,  has  made  a  different  ap[)ropn- 
tion  of  the  fund  from  that  which  formerly  prevailed,  and  lias 
nlled  into  existence  a  new  agency,  which  it  has  invested  with  such 
^^era  a9  were  doomed  appropriate  to  carry  into  elfect  the  object 
had  in  view. 

That  the  academy  is  n  school  of  higher  grade  than  other  public 
Utxila  of  tho  county  makes  no  diirerence.  The  board  of  educa- 
»Ti  is  invested  with  power  t«)  establish  schools  of  higher  grade. 
The  mayor  and  council  of  Brunswick  and  certain  citizens  of  the 
Wn  have  no  right  to  interfere,  either  as  a  corporation  or  as  cit- 
ins  of  the  county,  with  the  management  of  the  board  of  educa- 
•n.  It  is  responsible  to  the  public  authorities  for  its  manaprement 

tho  trust  confided  to  its  care. 

prll  15,1884. 

omity.  Constitutional  Law.  Praclice  in  Supreme 
Ltt.  Education.  Glvnn  Count  v.  Before  Judge  Mer- 
If.    Glynn  Superior  Court.     May  Temi,  1883. 

Leported  in  the  decision. 

fuoDTXAft  &  Kay,  for  plaint ifTs  in  error. 

[arris  &  Smith;  Bolling  Whitfield,  for  defendants. 
rZMi 
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The  Brard  of  Education  of  Qlynn  County  i«.  The  Mayor.  eCc.  of  Bronswicslc  «=taL 

Hall,  Justice. 

The  Board  of  Education  of  Qlynn  county  was  perpet  u  a-Hy 
enjoined,  by  tlie  decree  rendered  on  a  bill  exhibited  an^ 
prosecuted  at  the  suit  of  the  mayor  and  council  of  the  oity 

■ 

of  Brunswick  and  certain  citizens,  residents  of  said  muyi^ 
ipullty,  from  distributing  among  the  various  schools  of  '^^^ 
county  any  portion  of  the  income  arising  from  what     "^^ 
once  the  exclusive  endowment  of  the  Glynn  County  Ac?  ^-^^ 
my,  located  in  that  city.     Looking  alone  to  the  statenB.^^*^ 
contained  in  the  record,  we  should  be  at  a  loss  to  find     X"^' 
sons  to  sustain  this  decree,  as  weare6atis>fied,fromaca«r^^"^* 
scrutiny  of  the  several  acts  of  the  legislature  creating     "t:^^^ 
board  and  defining  its  power?  and  duties,  that  its  actic^ 
this  respect  was  warranted  by  the  provisions  of  such  1 
The  endowment  of  this  academy,  even  from  colonial  d 
seems  to  have  been  exclusively  from  the  public  treas 
Much  of  tlie  fund  had  been  lost  or  squandered,  ana 
school  had  ceased  to  be  maintained,  when  the  act  creatr 
tlie  board  of  education  for  the  county  was  passed,  and 
effort  was  made  to  au«^ment  what  remained  of  the  end 
;nent  by  supplementing  it  with  the  county's  quota  fi 
(ho  fund  provided  by  the  state  for  the  support  of  com 
schools. 

1.  It  was  insisted  in  argument  by  the  complainants 
the  hill,  that  the  endowment  of  the  academy  by  the 
was  a  contract  between  the  public  authorities  and  the  c 
izcns  of  Brunswick,  who  were  attracted  to  that  city,  ai 
became  residents  thereof  by  reason  of  the  educational 
vanta^LTcs  thus  offered;  that  such  citizens  acquired  vest^ 
rights  in  this  alleged  contract,  and  that  an  act  of  the  ge: 
oral  assembly,  making  another  and  different  disposition  » 
any  portion  of  the  academy  endowment,  divested  thee 
rights  to  tlie  extent  of  this  diversion,  and  thereby  impair^^ 
the  oljligation  of  the  contract.     We  do  not  know  that  th 
pr«^^idinor.jn<lire  was  at  all  influenced  by  this  view,  and 
liot  inclined  to  attribute  it  to  him.     Comity  to  a  co-oidi^ 
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department  of  the  government  requires,  according  to 
ly  decisions  of  this  and  other  courts,  that  causes  bhall 
le  disposed  of  upon  constitutional  grounds  wlien  it  is 
aible  to  avoid  such  questions,  without  a  sacrifice  of  the 
its  of  parties;  besides,  this  court  has  no  jurisdiction  to 
iew  judgments  of  lower  courts,  unless  the  judgment 
iplained  of,  together  with  the  alleged  error  therein, 
11  be-  plainly  specified.  So  that  we  do  not  pass  upon 
k  point)  which,  to  say  the  least,  appears  to  have  the  ,^    5 

rit  of  novelty  or  originality,  if  no  other,  if  either  of  these 
bo  deemed  meritorious. 

'.  It  was  contended  here  with  earnestness  and  plaus- 
ity,  and  not  without  considerable  force,  that  the  dis-  f 

lUtion  made  of  the  academv  fund  was  not  in  accord-  '     ? 

e  with  the  provisions  of  the  act  creating  this  board, 
itled  "an  act  to  regulate  public  instruction  in  the 
nty  of  Glynn;  approved  February  21, 1873,"  (Acts, p. 
),  the  first  section  of  which  makes  the  board  consist  of 
mayor  of  Brunswick,  together  wiih  Ihroe  fit  and  com- 
int  persons,  freeholders  and  citizens  of  Brunswick,  to 
ppointed  for  their  respective  terms  of  oflice  b}''  the 
or  and  council  of  said  city,  and  one  member  to  be  ap- 
ited  by  the  grand  jury  of  Glynn  county  for  each  of  the 
i«26th  and  27th  militia  districts;  and  by  §1G  of  the  act, 
board  of  education  is  required  to  report  annually  to 
grand  jury  of  the  county,  at  the  fall  term  of  the  supe- 
court,  its  financial  transactions,  witli  all  schools  estab- 
;d  ©raided  within  the  county  outside  of  the  limits  of 
city,  and  to  make  an  exhibit,  if  required,  of  all  its 
»rds,  books  and  papers,  and  also  to  make  a  like  exhibit 
report  to  the  mayor  and  council  of  the  city,  when  they 
1  so  require,  concerning  all  schools  established  or  aided 
lin  the  limits  of  the  city,  p.  2C}2,  By  §2  of  the  act,  p. 
the  board  of  education  is  made  a  body  politic  and  cor- 
ite,  with  certain  specified  powers  and  duties,  and 
ng  others  they  are  invested  in  their  corporate  capac- 
rith  the  titJe,  caro  and  custody  of  all  trcbool  \vou?>c^, 
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siles,  school  libraries,  apparatus  or  other  property  belong- 
insj;  lo  the  educational  department  as  then  organized,  ot 
thereafter  to  bo  or*^anized,  with  all  power  to  control,  lease, 
sell  or  convey  the  same  in  such  manner  as  thev  mig^^ 
think  wouhl  best  subserve  the  interest  of  education;   ii.l»^) 
with  the  title,  care  and  custody  of  all  property,  ftii^^^^ 
socuritios,  books  and  papers  belonging  to  the  Glynn  Con  ^^^^' 
Academy,  to  hold,  invest  and  dispose  of  the  proceeds  firom 
the  same  as  provided  by  law;  and  the  existing  boar<i     ^^ 
trustees  of  said  academy  were  thereby  authorized  and    ^^ 
structcd  to  turn  over  to  said  county  board  of  educatior^  -»    ^^ 
soon  as  ihe  same  Avas  organized  under  the  act,  all  titl^^ 
property,  funds,  securities,  books,  etc.,  thereto  belon<^i 

The  onlv  question  made  under  this  legislation  is,  whet  1^ 
1  )y  tlie  terms  of  the  act,  the  powers  of  the  board  of  educa  "t  ^ 
are  more  restricted  in  the  distribution  of  the  funds  der£ 
from  the  academy  than  of  others  entrusted  to  their 
and  manaii^ement.     Whether  this  particular  fund  goes  £ 
and  forms  a  part  of  the  general  educational  fund  of 
county,  or  is  to  bo  kept  separate  and  distinct  therefi 
and  is  to  be  apportioned  by  a  different  rule?     Wheti 
while  the  city  o:  Brunswick  can  participate  in  the  ot 
funds  proportionately  with  ftie  rest  of  the  county,  i 
(entitled  to  tlie  exclusive  benefit  of  this  academy  fu 
Tiiere  is  no  provision  of  the  act  which,  in  express  ter 
ju-tilics  any  such  separation  of  this  from  the  general 
cational  fund,  or  directs  the  exclusive  appropriation  of 
same  as  contended,  and  it  would  be  going  very  far  to 
])ly  tills  duty  from  dillerences  of  i)hraseology  in  vesting 
l»o:ir(l  with  tlie  custody,  control  and  disposition  of  th 
scvcM-al  funds;  it  is  true  that  they  have  the  power  to  c 
trol,  h*ase,  sell  or  convoy  the  one  in  such  manner  as  th 
shnll  think  will  best  subserve  the  interests  of  educati 
wliilo  thoy  are  re([uired  to  hold,  invest  and  dispose  of 
proceeds  of  the  academy  fund  as  provided  by  law. 

4 

tliore  is  any  special  law  requiring  it  to  be  disposed  o 
any  particular  manner,  out  a\Vo\\V\ow  \v^^TVQ^*^ifefcXLCi8fc- 
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i\  certainly  the  act  of  the  22(1  of  December,  1857, 
ng  the  trustees  of  Glynn  County  Academy  power  to 
e  or  to  sell  and  convey  the  academy  buildings,  situate 
he  old  town  of  Brunswick,  together  with  any  of  the 
estate  which  has  been  assigned  or  dedicated  to  said  in- 
ition,  etc.,  by  the  legislature, and  requiring  the  proceeds 
e  held  for  the  benefit  of  the  academy  (Acts,  p.  138),  [■' 

have  no  such  effect.     Up  to  1872,  the  public  educa-  *.   i 

il  interests  of  the  county  seem  to  have  been  confided  1     i 

le  trustees  of  Glynn  County  Academy;  in  that  year,  ;.    t  , 

r  as  concerns  the  city  of  Brunswick,  this  power  was  ■     } 

sferred  to  the  mayor  and  council  thereof,  which  was  f  .  > 

orized  to  lease  a  portion  of  the  city  commons  for  terms  i"    I  ' 

Exceeding  ninety-nine  years,  and  were  required  to  ap-  ^  .^ 

»Tiate  all  the  revenue  derived  from  the  rents  or  taxes  t 

18  town  commons  (not  including  improvements  there-  ; 

for  the  support  of  such  free  public  schools  in  the  city 
hey  might  deem  expedient  and  proper.  §42,  Act  of 
5,  pp.  106, 107,  incorporating  Brunswick.     The  power  | 

■this  whole  subject  was  transferred,  as  we  have  seen, 
-873  to  another  and  difierent  agency,  in  which  the 
"or  and  council  of  Brunswick  have  a  voice  both  in  cre- 
gand  in  controlling  it  saction,  for  they  have  a  majority 
he  members  of  the  board. 

he  legislature,  as  it  had  a  right  to  do,  has  simply 
Dged  its  system  of  public  education  in  that  county, 
in  consequence  thereof  has  made  a  diiferont  appropri- 
n  of  the  fund  from  that  which  formerly  prevailed,  and 
called  into  existence  a  new  agency,  which  it  has  in- 
ed  with  such  powers  as  were  deemed  appropriate  to 
y  into  effect  the  object  it  had  in  view.  22  6V^,  500. 
whole  historv  of  the  Glvnn  County  Academy  shows 
it  WRB  designed  to  afl'ord  free  education  to  the  chil- 
and  youth  of  the  county,  and  was  not  for  the  exclu- 
benefit  of  those  residing  within  the  limits  of  the  city 
ranswick ;  it  is  not  and  never  was  a  private  or  cor\)or- 
bat  M  public  eleemosymwy  establishmouV  \  awd  \.\vv^ 
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injunction,  in  attempting  to  localize  it  and  draw  to  its    rap- 
port an  nndue  proportion  of  the  educational  fund  of     the 
county,  is  in  conflict  with  the  legislative  will,  asexpr^^^ed 
in  various  acts  upon  the  subject.    There  is  no  weigF^tin 
the  objection  that  it  is  a  school  of  higher  grade  than  ot: lier 
public  schools  of  the  county,  and  could  not  therefore  I"*  ^v® 
been  intended  to  be  placed  on  a  footing  with  them.       11^® 
11th  section  of  the  act  of  1873  gives  authority  to    ^^^ 
board  of  education  to  establish  schools  of  higher  gtr^i^ 
than  common  schools  at  such  points  in  the  county  ad    "^^ 
interests  and  convenience  of  the  people  may  require^    ^^^ 
when  BO  established,  such  schools  are  placed  under       *"® 
special  management  of  the  board  at  large,  which  has  po'^®' 
to  provide  school  houses,  employ  and  pay  teachers  o^"**^. 
the  general  educational  fund  entrusted  to  them,    ^^^^l^ 
there  any  m  the  objection  that  the  academy  fund  is  i^^^      , 
administered  in  pursuance  of  law,  while  the  general  ^^^^^^ 
is  to  be  disposed  of  according  to  the  discretion  of  the  b(^  ^^  -^ 
This  discretion,  we  take  it,  is  to  be  used  in  coniorC^^^^^ 
to  law,   as  is  evident  from  various  sections  of   the 
prescribing  the  duties  and  responsibilities  of  the  bo 
and  especially  those  requiring  it  to  report  its  actings 
doings,  not  only  to  the  grand  jury  and  city  authorities, 
to  the  state  school  commissioner. 
This  injunclion  is  set  aside. 

The  parties  prosecuting  this  suit  have  no  right  to  inl 
fere,  eitlier  as  a  corporation  or  as  citizens  of  the  coui 
with  the  management  of  the  board  of  education.     It 
responsible  to  the  public  authorities  for  its  managem< 
of  tlie  trust  confided  to  its  care. 
Judgment  reversed. 
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Cade,  trustee,  vs.  Hatciier  et  al. 

[Blaodlord,  Ja^Uce  being  disqualified,  did  not  preside  In  thia  c  ae.] 

Leading  questions  are  generally  allowed  only  in  cross-ezamina- 
tionSi  but  the  court  may  exercise  a  discretion  in  granting  that  right 
X)  the  party  calling  the  witness,  and  in  refusing  it  to  the  opposite 
party,  when,  from  the  conduct  of  the  witness,  justice  requires  it ; 
md  this  discretion  will  not  be  controlled,  except  in  an  extreme 
ase,  although  the  witness  called  may  bo  one  of  the  opposite  par- 
lies to  the  case. 

While,  in  this  case,  the  court  in  terms  refused  the  privilege  of 
isking  leading  questions  of  the  witness,  yet  it  appeared  that  many  \  > 

uch  questions  were,  in  fact,  asked  and  answered  without  objec-  »J 

ion. 

Leading  questions  may  bo  propounded  in  a  bill  for  discovery.  ■  ' 

Where  discovery  is  sought  and  hud  by  bill  in  equity,  if  the  com- 
plainant afterwards  places  the  defendant  on  the  stand  as  a  witness, ' 
tmUe,  that  he  does  so  on  the  same  terms  and  subject  to  the  same  '  . 

onditions  as  in  tlie  case  of  indifferent  parties. 

The  answer  of  one  defendant  is  evidence  fur  anothex  only  when 
t  states  facts  against  his  own  interest,  and  in  favor  ot  that  of  his 
0  defendant.  Generally,  it  is  not  evidence  agiiinst  his  co-defend- 
nt. 

Vhero  the  defendant  to  a  bill  introduces  no  testimony,  he  lias  the 
i'jiht  to  open  and  conclude  the  argument.  i 

On  the  trial  of  a  bill  pruyinj  discovery,  the  defendants  were  not 
ompcllcd  to  offer  their  answer  in  evidence  in  order  to  rely  upon 
:•  When  discovery  was  had  according  to  the  prayer,  defendant 
ecamc  complainant's  witness. 

The  fact  that  counsel  for  the  defendants  announced  that  they 
onsidered  the  answer  in  evidence,  amounted  only  to  a  statement 
[lat  they  would  rely  upon  such  answer,  and  did  not  take  away  the 
[gilt  to  open  and  conclude. 

lie  gravamen  ot  a  bill  being  that  the  estate  of  a  decedent  had 
een  divided,  with  a  view  to  dissipate  and  conceal  the  widow's  in- 
irest  by  distributing  it  among  her  children,  and  thereby  to  def^^at 
tie  collection  of  complainant's  claim  against  her,  when  it  appeared 
tiatthe  widow  had  receive<l,  as  part  of  her  siiarc,  an  interest  in  a 
ebt  on  one  of  the  distributees,  or  a  debt  on  a  firm  of  which  ho 
raa  a  member,  no  recovery  could  be  had  in  favor  of  the  comp  ain* 
nt  against  him  on  account  of  Ruch  indebtedness,  without  plead- 
sgs  for  that  purpose,  and  without  giving  him  an  opportunity  to 
eiend  auch  a  claim ;  an<i  such  matter  does  not  appear  to  have 
een  pertiseDl  to  the  iaaue* 
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Practice  in  Superior  Court.  Equity.  Witness.  ^ 
covery.  Pleadings.  Before  Judge  Willis.  Musc^'^ 
Superior  Court.     November  Adjourned  Term,  1882. 


Cade,  tnistco,  filed  his  bill  against  B.  T.  Hatcher, 

Hatcher,  Susiiii  A.  McMichael,  formerly  Hatcher,  Payt--^ 

]  Hunt,  formerly  Hatcher,  and  Marshall  J.  Hatcher,  al  -3 

\]\  ing,  in  brief,  as  follows  :  Samuel  J.  Hatcher  died  in  l^S 

?  leaving  a  will,  by  which  he  devised"  the  whole  of  his  esd 

i  to  the  defendants  and  his  wife,  Mrs.  Elizabeth  HatcE 

and  appointed  the  latter  as  his  executrix.     In  1S71,  ecu::: 

plainant  obtained   a  judgment  against    Mrs.    Elizal>  -• 

Hatcher  for  $1,438.73,  besides  interest.     This  judgni^ 

was  against  Mrs  Elizabeth  Hatcher,  Seaborn  McMicli 
and  James  McMichael ;  but  the  latter  two  were  insolv 

became  bankrupts,  and  were  discharged.     At  the  tim 

the  death  of  S.  J.  Hatcher,  he  left  a  large  estate,  and  a 

the  losses  caused  bv  the  war,  the  share  of  each  distribu^ 

was  nbout  $10,000.00.     Defendants  combined  with  M— 

Hatcher  to  hinder,  delay  and  defraud  complainant,  and 

defeat  the  collection  of  his  debt,  and  for  that  purpose  th 

had  a  pretcMided  division  of  the  estate.     But  though  Mi- 

Hatcher   was   entitled  to   one-sixth   interest,   they   on 

divided  the  estate  into  live  shares,  and  each  of  the  defen 

ants  took  a  share,  with  some  secret  understanding  th- 

they  wore  to  support  Mrs.  Hatcher  during  her  life.     Suf 

sequent]  y,  Mrs.  Hatcher  died  intestate,  leaving  no  property 

There  has  been  no  administration,  but  save  for  the  wrongfii 

I)ractices  of  defendants,  she  would  have  left  an  estate  • 

from  $15,000.00  to  $20,000.00.     Defendants  took  posse 

sion  of  all  the  property  left  by  her  husband  after  the  deM 

to  complainant  had  been  incurred.     Complainant  causes 

an  execution  to  issue  on  his  judgment,  and  it  was  levi^ 

on  certain  property  which  had  belonged  to  S.  J.  Hatch* 

at  the  time  of  his  death,  but  a  claim  was  interposed  by 

B.  Hatcher  and  Mrs.  Hunt,  which  was  finally  tried  at  t 

Anril  term  of  court,   1881,  when    complainant    learns 
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from  the  testimony,  then  given,  the  facts  on  which  thia 
bill  is  predicated.  The  prayer  was  for  discovery  ;  that  the 
defendants  be  required  to  contribute  to  the  payment  of 
comptainan  's  debt,  and  for  subpcenaaiid  general  relief. 

S.  B  Hatcher,  B.  T.  Hatcher  and  Mrs.  McMichael 
pleaded  that  garnishments  had  been  served  upon  them  to 
answei  what  they  owed  Mrs.  Hatcher ;  that  they  liad  an- 
swered nothing ;  that  thia  answer  had  been  traversed,  and 
on  the  trial,  the  garnishments  were  dismissed  by  complain- 
ant: and  defendants  insist  that  this  judgment  bars  the 
present  bill. 

The  defendants  also  pleaded  the  statute  of  limitations, 
alleging  that  the  estate  of  S.  J.  Hatcher  was  divided  in 
18&S,  and  since  that  time,  each  distributee  has  been  in 
possession  of  his  or  her  distributive  share ;  that  at  the 
time  of  the  division,  complainant's  note  was  not  due,  and 
its  existence  was  unknown  to  defendants  ;  nor  was  there 
*ny  suitor  judgmenf,  and  judgment  was  not  obtained  iintil 
April,  1S71 ;  that  the  note  was  given  by  McMichael  & 
Company^  composed  of  S.  W.  and  James  M.  McMichael 
*****  Jiobert  Jones,  and  was  signed  by  Mrs.  Ilatclier  as  se- 
curity ;  (.liat  pending,  suit  on  the  note,  Jones  died,  and 
"^^'iplainant  dismissed  the  case  as  to  him,  though  he  left 
tt    Gstate  fully  able  to  pay  the  debt,  and  a  verdict  was 
^fcen  against  the  McMichaela  and  Mrs.  Hatcher ;  that  the 
*^*^i<:hael3  were  solvent  at  that  time,  and  did  not  become 
*ol  v-ent  until  1875,  but  complainant  nevertheless  caused 
'         Execution  based  on  the  suit  to  be  levied  on  this  prop- 
j    "''*    to  which  S.  B.  Hatcher  and  Mrs,  Hunt  interposed  a 


»«-i 


\***i  that  complainant  dismissed  his  levy,  and  again 


^*^  ID  1873,  and  another  claim  was  interposed;  that 

^■^^    «laiDi  was  tried  in  1875, 1878  and  l^Sl,  and  on  each 

*    the  evidenco  showed  the  entire  division  of  the  estate 

^r^    "the  share  received  by  each  distributee,  and  complain- 

,.  ^new  all  of  Uiese  facts,  and  is  now  barred  by  Iiis  own 

a.^%M  in  filing  this  bill. 
.  "^^lejuuiFerofdeieiidantg  denied  all  fraud,  collusiwu  ort 
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effort  to  defeat  complainant's  debt,  and  alleged  that  a  f*^^ 
and  full  division  of  the  estate  of  S.  J.  Hatcher  had  been 
made;  that  Mrs.  Hatcher  had  received  a  one-sixth  int^r^^^ 
which  she  took  in  the  shape  of  two  claims,  one  on.    ^*^' 
Michael  &  Company  for  $2,500.00,  which  had  previ4>i**^J 
been  loaned  to  them,  and  which  she  considered  good,    a-^^ 
solvent  paper,  but  which  subsequently  became  insolv'^*^^ 
the  other,  an  interest  in  claim  on  the  firm  of  Red^i  * 
Hatcher,  of  which  M.  J.  Hatcher  was  a  partner ;  that   34^- 
Hatcher,  as  executrix,  had  loaned  to  Redd  &  HatchB-  ^^ 
considerable  sum  of  money,   amounting  to  about  ^"*-^'' 
000.00,  which  was  considered  a  good  and  solvent  ch:«  ^  '^^a 
tliat  M.  J.  Hatcher's  share  in   the  estate  was  alio  "«*^^ 
to  him  out  of  this  claim,  and  the  balance  was  takers 
part  of  her  share  by  Mrs.  Hatcher;  that  the  remair*  ^-^ 
of  her  share  was  paid  to  her  in  money,  but  from  busi   ~ 
losses  she  failed  to  collect  this  debt,  and  from  this  and 
own  personal  expenses,  etc.,  her  share  in  the  estate 
lost  and  absorbed.    Defendants  deny  any  sort  of 
ment  to  support  Mrs.  Hatcher  for  life,  but  assert  that  w 
they  did  was  only  tlirough  filial  regard  for  her. 
remainder  of  tlio  answer  need  not  be  set  out ;  nor  i 
necessary  to  detail  the  evidence. 

Tlie  jury  found  ihat  the  division  was  in  good  faith,  a 
that  Mrs.  Hatchei  received  as  her  share  $2,500.00  in 
shape  of  a  note  on  McMichael  &  Company,  one  note 
William  Redd,  Jr.,  and  M.  J.  Hatcher,  and  some  mone 
that  Mrs.  Hatcher  left  nothing  visible  at  her  death,  air 
defendants  received  nothing  from   her  estate,  and  th 
complainant  or  his  attorney  first  knew  of  the  division 
the  Hatcher  estate  in  1 872. 

Complainant    excepted,   and    assigned    the    foUowin 
err()r>i : 

(1.)  Because  the  court  refused  the  request  of  complai 
ant'S  counsel  to  be  allowed  to  put  leading  questions  to 
B.  Hatch(T,  one  of  the  defendants,  whom  complaina 
Bwore  as  a  witness. 


i 
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}tico. 

[uestions  aro  made  by  this  record : 
d  the  court  err  in  refusing  to  allow  leading  ques- 
)e  put  to  Samuel  B.  and  Benjamin  T.  Hatcher, 
defendants  in  the  bill,  but  who  were  sworn  as  the 
ant's  witnesses,  upon  their  direct  examination  by 
lainant . 

as  there  error  in  refusing  to  allow  tlie  complainant 
ad  conclude  the  argument  to  the  jury,  when  the 
ts  had  put,  in  no  evidence,  except  such  as  was 
1  in  the  answers  they  were  required  to  make  to 
ant's  bill  ? 

id  the  court  err  in  refusing  to  enter  a  decree 
le  defendant,  Marshall  .1.  Hatcher,  when  the  jury 
1  all  the  issues  of  lact  submitted  to  them  on  the 
kvor  of  all  the  defendants,  including  the  said  Mar- 
ling qaestions  are  generally  allowed  in  cross-ex- 
w,  and  oaly  in  these ;  but  the  court  may  ^^^ic\«ft 


I. 


;'. 


realise  the  court  held  that  counsel  for  defendants 
ight  to  open  and  conclude  the  argument,  though 
lainant  put  in  the  answer  ot  defendants  to  the 
idence.  [From  the  report  of  the  evidence  con- 
the  bill  of  exceptions,  it  appears  that  at  the  close 

stimony  for  complainants,  his  counsel,  said  to  ?V* 

Dr  the  defendants,  "You  put  in  his  evidence  or  j'i 

»r?''     To  which  counsel  for  defendants  replied,  i^- 

I  have  put  it  in."]  Si 

'cause  the  court  refused  to  enter  a  decree  against  [j\ 

J.  Hatcher  for  th    amount  of  complainant's  claim  ffe 

Ts.  Hatcher.  si 

\i  -' 
?•' 

r ARRARD ;  Peabody  &  Braknon,  for  plaintiff  in  tv^. 

LiTTLK,  for  defendants.  !>    '- 


I 


•^ 
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a  discretion  in  granting  the  right  to  the  party  calling  tte 
witness,  and  in  refusing  it  to  the  opposite  party,  whcTi» 
from  the  conduct  of  the  witness,  or  other  reason,  jiisiiw 
requires  it.     Code,  g3S65.     In  Hoyden  vs.  The  Staler  *** 
Ga.^  155,  after  stating  the  general  rule  as  above,  the  j  udgp 
delivering  the  opinion  declared  that  -'the  case  in  ^hi^*^ 
this  court  would  touch  the  superiorcourt's  judgment,  a.llo^" 
ing  or  not  allowing  a  leading  question  to  be  asked,  i;^ouw 
bo  an  extreme  one.''    Leading  questions  may  be  put.    to  » 
witness,  who  shows  reluctance  to  answer,  by  the  jt^a^y 
calling  him.     41  Ga.,  507  (3  head-note).    This  is  uncx^i^' 
tioned,  where  the  witness  called  is  not  a  party  to  the   ^^^^'^ 
but  it  is  urged  that  the  rule  is  inapplicable,  where  thc^   ^P' 
posite  party  is  made  a  witness.     This  point  seems  to  K:»^^ 
been  ruled  the  other  wav  bv  this  court  in  5G  Ga.^  24-      ^   ^ 
where  it  was  held  that  the  discretion  of  the  court  in  r^"  ^     -  » 

at 


ing  to  allow  loading  questions  on  cross-examination  wc^ 
not  be  controlled  unless  abused,  especially  where  the 
ness  was  one  of  the  parties  to  the  suit  in  whose  interest 
questions  were  propounded.     While  in  the  present  c 
the  court  in  terms  refused  the  privilege  of  asking  lead 
questions  to  the  witness,  who  was  one  of  the  opposite  p^ 
ties  to  complainant  calling  him,  yet  the  record  shows  t^ 
many  such  ([uestions  were,  in  fact,  propounded  and 
swcred  without  objection.     But  this  case  is,  in  point 
fact,  distins^uishablo  from  any  of  those  above  cited  in  t 
particulars:     1st.  The  witness  called  was  only  one  of  s 
eral  parties,  defendants  to  the  suit,  and  the  interests  of 
the  co-dofendants,  as  well  as  those  of  the  one  testifyin 
were  liable  to  be  affected  by  this  unusual  mode  of  exa 
nation.     2d.  0;io  of  the  purposes  of  the  bill  was  a  disco*^ 
ery  from  oadi  of  the  defendants.  Numerous  interrogatori^ 
had  l)een  i)ropounded  to  them,  and  in  answer  to  these, 
full  discovery  had  been  obtained,  which,  we  must  infer, 
satisfactory,  inasmuch  as  no  exceptions  were  filed  to 
of  the  answers.  That  leading  questions  may  be  propouui 


r 
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in  such  bills  is  undeniable;  this  is,  in  fact,  the  usual  prac- 
tice.   Story's  Eq.  Tlead.,  §g34-3l),  inclusive. 

In.  England,  and  in  some  of  the  American  states,  where 
parties  have  not  only  been  made  competent,  but  are  com- 
pelled by  statute  to  testify  in  their  own  cases,  this  require- 
ment has  been  held  to  repeal  the  auxiliary  jurisdiction  of 
courts  of  equity  to  compel  discovery ;  indeed,  in  several  of 
theni  this  jurisdiction  is  abolished  by  express  enactment, 
vhile  in  others,  as  in  this  state,  it  is  expressly  retained.     1 
Pomeroy's  Eq.,  §g93, 103, 190,  215 ;  Code,  gS3101,3103,to 
3106,  inclusive;  as  to  discovery  at  law,  17  Ga.^  Ill ;  Code, 
^§3810, 3S11,  3812.     This  legislation  reserves,  in  express 
terms, "  the  right  of  cross-examination  as  in  other  cases." 
When,  therefore,  the  right  to  this  discovery  is  sought^  as 
in  this  case,  by  bill,  and  is  had,  it  would  seem  that  if  the 
party  afterward  places  the  defendant  on  the  stand  as  a 
'Witness,  he  does  so  upon  the  same  terms,  and  subjecr.  to 
the   same  conditions,   as  in  cases  of  inditferent  parties. 
^y  seeking  the  discovery  b}''  bill  and  interrogatories,  he 
™^kcs  the  defendant  a  witness  for  himself,  as  well  as  for 
^®  party  propounding  the  interrogatories  to  make  the  dis- 
overy  full.     It  may  be  otherwise,  and  upon  principle 
oubtjggg  is    where  this  change  in  the  law  of  evidence 
.    '■^^slies  the  jurisdiction,  and  is,  consequently,  a  full  sub- 
^'^^t^  therefor. 

^       i'"   express  provision  of  the  Code,  g3107,  the  answer 
'^'^e  defendant  is  evidence  for  another  only  when  it 
^JS  facts  against  his  own  interest  and  in  favor  of  his  co- 
"^^dants.     Generally,  it  is  not  evidence  against  his  co- 
^dants.     13  G^a.,200;  2fi  Id.,  537;  32  M,  418,  219. 
Where  the  defendant  to  the  bill  introduces  no  testi- 
l^jT^^^^^^,  it  is  his  right,  under  the  law,  to  open  and  conclude 
^  argument  to  the  jury.     Guess  et  al.  t'v.  Stone  Mt  G, 

j^      ^^  B.  J2.  Co.^  decided  at  this  term.    The  defendants  were 
compelled  to  offer  their  answer,  in  order  to  rely  upon 
5  evidence  in  their  favor.     The  tender  made  in  this 
nee  amounted  to  nothing  more  than  a  no\\^caV\OTv  \v> 
opposite  counsel  tbnt  thev  should  treat  \t  aa  le«i^\mowN . 
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and  was  wholly  unnecessary.     When  discovery  is  lxa.<i  w- 
cording  to  the  prayer,  the  defendant  becomes  th©      ^^^' 
plainant's  witness,  and  he  cannot  "turn  his  back"  o«^^^® 
testimony.     57  Ga.,  583;  2  Story  Eq.  Jur.,  §1528. 

3.  The  gravamen  of  complainant's  bill  was,  that  1 13.^  di- 
vision of  Samuel  J.  Hatcher's  estate  among  his  le^^^^^ 
was  made   with  a  view  to  dissipate  and  conceal        ^^ 
Hatcher's  interest  therein,  by  distributing  it  amon^g    "®' 
children,  and  thereby  to  defeat  the  collection  of  comp^  1^^" 
ant's  claim  against  lier.     This  issue  was  submitted  t  ^:^   ^^^ 
iuvy^  and  they  found  it  in  favor  of  the  defendants.     J^cl^* 
shall  J.  Hatcher  received  liis  share  of  the  estate  in  a    ^3.«Dt 
the  executrix  held  against  him  and  one  Redd,  who      ^^^ 
his  partner.     The  balance  of  this  large  debt  was  take^^^   ^ 
Mrs.  Hatcher  in  part  of  her  share,  as  was  also  a  debt  \M  ^^  n 
a  firm,  of  which  her  son-in-law  was  a  member.    She     ^^ 
a  right  to  take  both  these  claims  as  she  did.     It  was      -^^  - , 
misfortune  that  she  lost  them.     Tliere  is  no  phase  of  <- 
bill  under  which  an  individual  liability  of  Marshall 
Hatcher  to  his  mother  could  have  been  decreed  to 
complainant.     Such  a  decree  would  have  been  outside 
the  alleviations  and  prayers  in  the  bill.     No  opportune- 
had  ever  been  afforded  him  to  show  that  he  was  not  i 
debted  to  her  at  the  time  of  her  death  or  since. 

The  statute  of  limitations  was  pleaded  to  the  only  clai 
set  up,  and  was  found  in  favor  of  the  defendants.   The  juri 
also  found,  in  effect,  that  she  left  nothing  to  be  administere 
by  finding  that  she  died  without  visible  property.   Durin^^^ 
the  years  thatehipsed  between  the  division  of  the  testator* 
estate  and  her  death,  Marshall  J.  Hatcher  may  have  set 
tied  with  his  mother  his  indebtedness  to  her,  and  the  lega 
presumption  is,  from  the  lap.  o  of  time,  that  he  did  so.  A 
all  events,  no  decree,  even  il  tlie  matter  had  been  perti- 
nent to  the  issue  made,  and  it  does  not  appear  to  have- 
been  so.  could  have  been  rendered  without  calling  on  him 
and  giving  him  an  opportunity  to  be  heard  in  relation 
thereto. 
cTu'^gment  affirmed. 
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Daniel  v%,  Gibson. 

fBUndford.  Justice,  did  not  preside  in  ttili  coao.] 


e  %  contract  specifies  a  rate  of  ir..terest,  which  is  not  beyond 

;r  cent  which  the  parties  may  legally  contract  for,  if  a  judg- 

is  rendered  on  sucii  contract,  it  bears  interest  at  tlio  contract 

and  not  at  the  rate  which  all  contracts  carry  if  no  rate  be 

ated  therein.    This  has  been  ruled  in  69  Ga.,  733,  by  a  full  •     i 

I,  and  two  justices  could  not  reverse  it.  !-, 

this  an  open  (juestiou.  iindor  the  statute  law  of  this  state,  a  \  • 

lent  bears  interest  on  the  principal  debt  at  the  same  rate  as 

torne  by  the  contract  upon  which  such  judgment  may  be  ob- 

1. 

)  doctrine  of  merging  of  the  contract  into  the  judgment,  which 

lesanew  debt  of  record,  in  the  nature  of  a  new  contract,  i -. 

\  boars  the  general  rate  of  interest  provided  by  law,  in  the  ab- 

of  a  stipulated  rate,  does  not  apply  in  Georgia. 

I  18SI. 


.'  r . 


> 

V 


.    ■    t 


•est    and    Usury.     Judgments.     Merger.     Before 
uLARKE.    Talbot  Superior  Court.    September  Term, 


'ebruary  16.  1875,  W.  A.  Daniel  gave  T.  N.  Gibson  i 

B,  as  follows :   -  [ 

the  twenty-fifth  day  of  December  next,  I  promise  to  pay 
N.  Gibson,  or  bearer,  ll.ltiO  6?  for  value  received,  with 
at  the  rate  of  15  per  cent  from  the  twenty-fifth  of  December 
act  punctual ly  paid.    This  February  10, 1875.*' 

was  brought  on  the  note  to  the  March  term,  1877, 
K)t  superior  court-;  judgment  was  rendered  at  the 
iber  term,  1877,  Icr  the  principal  sum  sued  for,  with 
t  at  fifteen  per  cent  up  to  judgment,  and  costs.  The 
mt  did  not  state  what  rate  of  interest  it  sliould  bear. 
September  term,  1883,  Gibson  fih>d  his  petition,  in 
he  set  out  these  facts,  and  prayed  that  the  judgment 
fom  be  amended  so  as  to  make  the  principal  continue 
'  interest  at  fifteen  per  cent  after  the  date  of  the 
int.  The  court  allowed  the  amendment,  and  de- 
b  excepted. 


sns 
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K.  M.  Willis  ;  W.  S.  Wallace,  for  plaintiff  in 
J.  M.  Mathews,  for  defendant 


Jackson,  Chief  Justice. 


the 
jer 
€nt 
jiot 


The  sole  question  made  by  this  record  is  this:  O^^^** 
judgment  bear  interest  at  the  rate  specified  in  thecoira.'t™^^ 
b.^fore  judgment,  if  that  rate  be  not  beyond  the  per"  ^^^^ 
which  the  parties  may  legally  contract  for,  or  does  it:.  <:>W 
bear  that  interest  which  all  contracts  carry  if  there  fc^^  ^^ 
rate  stipulated  for  in  the  contract? 

At  the  time  this  contract  was  made,  it  was  lawful  fo^ 
parties  to  lix  any  rate  of  interest  thereon,  and  fifteec:*- 
cent  was  agreed  on.    Code  of  1873,  §2051.   Seven  per 
was  then,  and  is  still,  the  lawful  interest,  if  the  rate 
changed  ])y  contract.     Code  of  1873,  §2050.     So  that 
tlie  question  is,  does  this  judgment  carry  fifteen  or 
per  cent  as  its  rate  of  interest? 

1.  Tiie  question  is  not  open  in  this  court.     It  was 
ciiled  in  Cauthcn  vs.  The  Central  Georgia  Bank  et  al, 
])()rte(l  in  «Jl)  Oa,^  733.     In  turning  to  the  original  rec 
of  that  rase, of  lile  in  this  court,  we  find  that  this  identL 
])()iiit  was  ruled.     The  question  was,  what  rate  of  inter- 
did  the  judgment  bear?     And  this  court — a  unanim 
bench  of  three  justices — held  that  the  judgment  bore 
rate  which  the  contract  before  judgment  stipulated.     T 
justices  could  not,  if  we  were  inclined  to  do  so, review  a 
reverse  lliat  i)rinciple  so  decided  by  a  full  bench.     Cod 
SiilT.*     _ 

It  -.viil  ]>c8oen  that  In  tho  caso  In  r>9  Oa.,  733,  the  rateoi  intereit  borne  np 
J 11 1;::!ii>iit  aii>l  thai  uficr  jiidt^mont  were  not  diBCUR^ed  eepumtely  by  the  Jiutlcew! 
roiiiliTi.''!  the  decision,  hut  the  rate  of  interest  wm  held  to  be  goTemed  by  coni 
on  tiimiiig  to  the  oiiginal  reo(»rd,  tho  note  sued  on  in  that  cue  appean  as  foU 

"On  DiK-embiT  I'l.  after  date,  1  promiNC  to  pay  to  the  order  of  John  Cauthen 
A.  Htuironi  three  hundred  dollani  for  value  received  at  Central  Ga.  Bank, 
If  not  iiai<I  at  maturity,  to  bear  Interest  at  the  rate  of  11  per  cent  per  anna: 
I>jilc-l  Au«.  19. 1879. 

The  case,  on  hoth  law  and  facts,  was  submitted  to  tho  court  withotst  a  Juzy, 
the  judgment  rendered  was  as  follows : 

"...    It  is  considered,  ordered  an^  aA^u^e^LXsi  i:bA«rasl^ovhci«t]iBt 


FEMRL'AllV  TEllM,  l-si.  .;.;;) 


D.-uiit'l  r>.  Gilis«)n. 


1 
?1 


2-     But  we  Avoiiltl  ]jot,  if  wo  could,  lu'causi'  it  i-  l!u'  law 

of  tliis  state  hy  .statute,  iuul,  of  course,  without.  i\'ic:u\l  to 

tlio   clecisions  of  other  courts  on  tlio  common  hiw  or  hiw 

moveliant,  or  on  tlio  fc>tat.ute  law  of  otlier  states,  lio\vevt.'r 

hi|2;yi  their  authority,  our  own  statute  must  control  us. 

O  iir  Code  declares  that  "  all  judi;:ments  in  this  state  hear 

lawful  interest  upon  the   principal   amount   recovered/ 

Code,  §2054.      What   do   tlio    v.'f)rds,  '^lawful   interest,' 

moan?    The  section  of  the  Code  is  codified  in  part  Iron 

the  act  of  1S45.     Cobb's  Digest,  p.  ;:5I)0-4.     The  second 

^ectijii  of  that  act,  on  page  ^^04,  declares  that  "  any  judg- 

'nent  hereafter  rendered  in  any  court  of  tliis  state  sliall 

'>3ar  interest  (so  far  as  regards  the  principal  debt)  at  tlie 

same  rate  as  that  borno  by  the  contract  upon  which  such 

jndgxxient  may  1)0  obtained."     Therefore,  the  words,  'daw- 

*ul  interest,"  in  the  Code  mean  interest  at  seven  per  cent, 

if  tho  contract  stipulates  no  other  rate;  but  they  mean  the 

<^on.tract  rate,  if  stipulated  and  within  the  lawful  limit.    In 

tuo  case  where  no  rate  is  agreed  upon,  seven  ])er  cent  i.i 

^  iio  lawful  interest  meant  by  the  Code ;  in  cases  wh(»re  an 

^^l"ier  rate  is  agreed  upon  by  the  contract  sued  on,  ih^ 

^^^'^trtiQt  rate  is  the  lawful  interest  in  tliose  castas,  if  iK;t 

^^yond  the  limit  fixed  bv  tho  statute  of  force  when  tli  3 

^^^tract  was  made.     Tho  act  of  1S45,  in  the  first  section, 

*  '^  effect  reduced  the  rate  from  8  to  7  per  cent ;  and  it  may 
*'^atthe2d  section  meant  to  provide  only  for  judgments 

4?rior  contracts  at  8  per  cent ;  but  tlie  principle  was 

•  "    ^blished  that  contract-interest  should  be  followed  afler 
^S^ent.     And  really  the  fieoTgia  statute  is  very  broad. 


J>rij,^*^,  the  Central  Geon^la  Bank,  do  recover  of  T.  L.  CaiithCTi  and  John  Canthon . 
*0«I^I^J*«Ws.  and  AItIh Btaflbrd,  endorser,  thoBiimof  twohnndred  ami  nineiy-ri-.t- 
4«te  ^ollan,  principal  debt,  the  sum  of  efKhty- three  50-i00  dollarit  interest  to  ihk 
^'_^^"lth  Interest  on  the  princi|>al  .sum  from  thi-tdate  at  the  rate  of  twelve  per 
**^Tannain:  and  this  judgment  be  entered  on  the  minutes  of  the  court,  ami 
**«uc  accordingly." 

**!»  Judgment  exception  was  taken.    There  were  eight  assignments  of  error, 

^a^*^*them  being  as  to  matters  of  practice.    One  (ground  was  as  follows:    ••  T,— 

^     "^be  coQit  erred  In  signing  up  a  judgment  1)caring  twelve  per  cent  interest 

'^k^id,  the  flame  being  contrary  to  law  and  largely  in  cxce«R  of  the  rate  of  In- 

Czed  by  ttMtute  to  cover  aU  Judgments  in  this  State."— (,Rkf.) 
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and  broadly  construed,  it  is  founded  in  good  reason.    ShaK 
a  debtor,  by  failure  to  pay  when  his  debt  is  due,  and  having 
to  be  sued  to  judgment,  putting  the  creditor  to  the  delay 
and  fees  of  attorneys  to  sue  it  to  judgment,  lessen  the  in- 
terest, when  his  own  laches  brought  about  the  necessity  of 
the  costs  to  his  creditor?    The  authorities  on  the  general 
law  rest  on  the  idea  that  the  judgment  becomes  a  debt  of 
record,  a  new  debt,  in  the  nature  of  a  new  contract,  a.n^ 
hence  the  old  contract  is  merged  in  the  new,  which   th« 
law  makes,  and  that  bears  the  interest  which  its  mak^*' 
the  general  law,  fixes ;  but  the  principle  engrafted  on  o*^^ 
law,  or  our  statute  of  1845,  makes  the  judgment  part*    ^^ 
the  original  contract,  and  the  same  contract  rate  of  inters*  ^^ 
the  measure  of  damages  for  not  paying  the  debt  after 
turity  and  after  judgment,  until  paid.     Whether  the  rea^ 
be  sound,  or  policy  wise,  however,  it  is,  in  our  judgme^^^' 
the  law  of  Georgia,  and  as  such  our  duty  is  to  adjudici^^-  ^^ 
and  enforce  it. 

For  the  general  current  of  authority,  see  24  America 
K.  pp.  52,t367,  and  for  our  own  statute  law  when  this  co: 
tract  was  made,  see  Code  of  1873,  §§2050,  2051 ;  act 
1  \)\.\\  of  February,  1 873.     That  act  declares  that  the  agree-^ 
rate  of  interest  in  "  any  bond,  note,  bill  or  other  contract 
.    .     .     shall  be  legal  and  valid  to  all  intents  and  pur- 
poses, and  it  shall  be  the  duty  of  the  courts  of  this  state 
to  enforce  such  contracts,"  thus  making,  it  would  seem, 
the  contract  rate  of  interest  the  lawful  interest  in  the  case 
a«;reed  on  by  contract.     If  "  legal  and  valid  to  all  intents 
and  purposes"  do  not  mean  "lawful,"  what  do  these  words 
mean  i     They  carry  the  contract  rat^  into  every  intent  and 
purpose,  and  thus  into  the  judgment,  and  make  that  rate 
of  interest  the  "  lawful  "  rate  declared  in  §2054  of  the  same 
Code  of  J  873,  and  also  in  the  same  section  of  thB  present 
Code.    The  contract  of  the  parties,  when  reduced  to  judg- 
ment, becomes,  under  our  law,  a  contract  of  record  (Code, 
§271G) ;  and  by  the  act  of  1845,  as  well  as  that  of  1873, 


CarlMQ  el  n(,  ri.  Thi-  ^"uihtrii  Minuul  Uwurarioe  c'.,:u.«iii-  .-  ■■:. 

tupra,  the  contract  !'or  intort'st  at  a  cei'tain  rate  lieconies 
the  contract-  of  record  in  the  I'orm  of  a  juilarnK'nt. 

But  were  we  wrong  in  all  this  reasoriinir,  we  could  not 
review  and  reverse,  fiD  ^(i.,733, — but  two  of  us  presiding; 
«nd  the  principle  there  ruled  must  control  here,  it  having 
'^en  pronounced  by  a  full  court. 
Judgment  affirmed. 

Cited  for  plaintiff  in  error,  acts  of  1S45,  p.  36;  Code  of 
8ei,  Sg20:i2,  2037;  Code  of  1S73,  §2054  ;  Code  of  1S82, 
82050.2054;  22  How., IIS;  9  Wend., 471;  6  Halsted,  N. 
'•»  113;  2BeasIy,289;  3  Blackford,  457 ;  4  JohnBon,Ch., 
3G;  Law  R.,  March  19,  1884,  8C8  ;  Breese,  52. 


Oarlion  et  al.  vs.  Thb  Soutubrn  Mutual  Iksuraiice 
Company  et  al. 

-  'Where  ft  matnal  insarnnce  companj'  filed  a  bill  in  equity,  alleging 
tiut  a  Urge  surplus  fond  ha<I  been  accumul»ted  by  rcBerving  cer- 
tain amounta  from  the  premiiima  paid  in  by  tho  mutual  iusurers ; 
that  thia  surplas  had  become  amply  sufhuient,  and  waa  in  danger 
of  becoming  too  large ;  tliat  certain  questions  had  nrixcn  concerning 
it  and  the  interest  ariaing  from  it;  and  praying  that  the  chnrtet 
might  be  construed  and  interpreted  "sa  that  by  ihe  decree  in  this 
case  the  le^l  Btatas  oC  the  reserve  fund  may  bo  finally  and  definitely 
determined  and  fixed,  and  so  that  it  may  be  ascertained  and  de- 
clared who  are  its  lawful  owners,  and  who  are  entitled  to  share  in 
any  division  of  the  fund  itaclF  or  of  tlie  inrome  produced  by  it," — 
■ochbill  brought  the  reserved  fund  before  the  cuurt,  and  cross-bills 
on  the  part  of  some  of  the  defendants,  setting  up  rights  or  claims 
■>  to  the  fond  vere  germane  to  the  litigation  and  not  demurrable. 

(a.)  If  ■  GMiK  of  action  arose  by  the  filing  of  a  bill,  and  is  germane 
to  it,  or  if  it  existed  before,  and  the  bill  uncovers  fiicts  transpiring 
tielon  it  was  brought,  and  discovers  equitable  rights  to  the  de- 
lUkdanta,  tbey  may  ask  relief  ariaing  from  tliose  fnctd  by  cross- 
UUa,  and  need  not  bring  a  separate  action. 

L  Where  »  matnal  insnranca  company  filed  a  bill,  and  selected  cer- 
tafai  iodlvidnalB  of  each  class  of  persona  interested,  as  representa- 
ttrctof  anch  clBBseB,on  the  gronnd  that  service  could  not  be  made 
OD  all  the  claaa,  and  the  defendants  entered  the  lili^.ition  into 
Whkli  thctr  bad  boon  invited,  and,  through  their  TepresewVaVivca, 
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filed  cross-bills  settiri;^  up  their  rights,  they  were  not  outside  I**" 
ties  to  the  litigation,  and  it  is  not  just  to  dismiss  their  cross"!^^^ 
and  thus  turn  out  of  court  both  the  class  whom  the  select  u^ 
r(>present,  and  the  men  so  selected  by  the  company  itself. 

3.  If  the  reserved  fund  is  more  than  the  charter,  or  the  resolutions* 
the  directors  autliorized,  or  than  the  necessities  of  the  company  ^ 
its  expenses  and  reasonable  expectation  of  losses  require,  tli<?  I*^ 
test  against  it  is  clearly  expressed  in  the  cross*bil!s,  and  a-n^PJ 
sufficient  to  make  an  etiuitablo  issue  thereon. 

4.  An  allegation  in  the  cross-bills  that  there  was  nothing  on  the  IKX** 
of  the  company  to  put  the  defendants  filing  such  cro8S-l>il^** 
notico  that  more  than  ten  per  cent  of  annual  profits  hail    ^^^^ 
reserved,  and  that  a  resolution  of  the  directors  announced   *^ 
they  would  not  go  beyond  that  per  cent  on  profits  annual  l3^», 
$200,000  in  bulk,  and  that  such  defendants  had  no  actual  noti^*^^ 


any  sort,  was  suiricient,  and  should  not  have  been  dismiss 
demurrer. 

5.  When  the  defendants  are  brought  into  court  as  a  class  or  cl^-^ 
they  may  defend  in  the  same  manner,  and  if  a  cross-bill 
legitimate  modo  of  defence,  by  asserting  rights  springing  out 
subject-matter  of  the  bill,  and  asking  relief  thereon,  it 
lile<l  bv  them  as  a  class. 

6.  A  mutual  insurance  company  is  based  upon  the  idea  thatea 
tho  assured  becomes  one  of  the  insurers,  thereby  becoming  i 
ested  in  tlie  profits  and  liable  for  the  losses.    AVithont  acha. 
such  an  organization  would  be  governed  by  the  general  Jii 
partnership.     When  incorporatotl,  they  rre  subject  to  the 
of  their  charter.    Tho  charter  st^mds  m  tho  Dlace  of  articl^^^ 
partnership,  and  modifios  the  general  law  as  respects  losses 
profits   where  the  two  conflict.    But  except  as  changed  by 
charter,  (Mjuity  will  apply  the  general  laws  of  partnership  i 
spoct  to  interest  in  and  division  of  profits. 

7.  The  fundamental  principle  at  tho  base  of  all  partnerships 
division  of  profits  or  losses  in  some  form  or  degree,  equal  or  oti 
wise,  as  tho  terms  may  be ;  and  m  a  mutual  insurance  comp 
the  idi'a  of  mutuality  involves  the  result  that  each  assured  beco: 
mtereistujl  in  profits  and  liable  for  losses. 

^.  The  Southern  Mutual  Insurance  Company,  in  its  charter,  its 
scnce  and  its  very  name,  is  a  mutual  insurance  company, 
every  Ktcx'kholder  is  interested  in  tlie  profits ;  and  when  the  i 
remaining,  after  paying  losses  and  expenses,  swells  beyond 
necessities  of  the  corporation,  and  the  excess  becomes  snbjec 
distribution,  he  participates  in  the  division.  His  obligation 
pay  losses  is  to  tho  amount  of  premiuia  required  of  him,  and 
privile^'e  is  to  participate  \i\  \\\e  profits,  when  the  fund  reserved 
iho  necessities  of  t\\o  coTv>oTt\Wotv  \>ceovt\^%\w^«t  VVmmdl 
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9-  The  terms  ''stockhoMer**  and  *'meinbor/*  as  used  in  the  charter  of 
this  company   are  synonymous,  and  a  Btockholdor,  in  ri'speet  to 
^vision  of  prolils,  is  ho  wlio  puts  stork  in  the  company  in  the 
f*^peof  premium  money  (the  only  stock  in  such  company  consist- 
^^^  of  premiums  paid  to  insure  property) ;  and  i!  what  ho  puts  in 
^ntribiited  to  make  a  surplus  fund  of  i)rofit3,  wliether  in  or  out 
^^en  the  division  is  made,  lio  remains  u  member  to  draw  his 
•**are  of  such  profits  according  to  the  amount  of  his  i)remiums 
P*id,  pro  rated  with  that  paid  by  others,  wlio  also  contributed  to 
'^^o  accumulation. 
.   •  Tbe  efTcct  of  paying  premmms  by  notes  or  in  cash  discussed. 
•  *f  the  surplus  over  a  proper  reserve  fund  was  in  the  cotiers  of  the 
^>tiipany,  and  it  appears  that  it  should  have  been  divided  while  a 
^Omber  was  still  insured,  and  that  the  division  would  liave  allot- 
^^1  to  him  a  part,  equity  will  decree  that  this  be  done  now,  and 
^  ^^iil  distribute  it  as  it  would  have  gone  then. 
*■•    the  essence  of  mutuality  is  that  those  who  contribute  to  produce 
^^^scts  arc  interested  in  proportion  to  their  contribution,  and  if 
^thera  manage  for  them  as  beneficiaries  or  ceatuis  tjue  trust,  the 
^Xianagers  being  trustees,  ctjuity  will  prevent  misappropriation,  or 
decree  restoration,  if  improperly  withhehl.  ^ 

^*     By  resolutions  in  1855,  the  directors  provided  for  a  reserved  fund, 
Qxins  ten  per  cent  on  profits  as  the  annual  contribution  thereto, 
Ond  for  the  remaining  part  of  the  profits  scrip  was  to  be  issued  an- 
nually to  the  policy-holders  for  one  year,  to  be  paid  when  the  cash 
means  of  the  company  amounted  to  $200,(XX).     Whatever  was  not 
Issued  to  a  then  stockholder  entitled  to  it,  he  is  entitled  to  now 
■^«-   The  act  of  1856,  amending  the  charter  of  this  company,  did  not 
destroy  its  mutual  character.    It  gave  the  riglit  to  reserve  a  fund 
necessary  to  meet  emergencies,  and  then  retained  the  mutuality  of 
all  stockholders  in  participation  in  profits  made  during  their  term 
of  insurance. 
><%.)  The  limit  of  $200,000  cash,  as  fixing  the  time  wiien  the  scrip 
should  be  paid,  would  not  apply  to  all  years.    With  the  increase 
of  business  and  the  increase  of  risk,  proportionately  will  the 
aoiDunt  of  cash  necessary  to  meet  that  risk  increase. 
C^>)  If  the  resolutions  of  1855,  and  other  similar  resolutions,  fixing  the 
issuance  of  scrip,  after  deducting  ten  per  cent,  were  published 
from  year  to  year  to  invite  insurance,  and  some  of  the  defendants 
Were  indaced  thereby  to  insure,  it  would  add  weight  to  their  right 
to  hotd  the  company  to  its  publication  and  to  keep  the  directors 
^thin  the  limits  of  the  reserve  which  they  thus  fixed,  and  appro- 
tMiate  the  balance  to  profits  for  stockholders. 
^»   The  eqnity  of  those  forced  out  without  fault  is  greater  than  that  of 
ttose  voluntarily  retiring,  but  in  neither  case  would  the  termina- 
^Umi  of  the  insuranea  hrfeit  the  profit8  previously  niadj. 
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16.  No  statute  of  limitations  can  apply  to  all  of  these  cross- "bills, 
many  of  the  defendants  filing  them  having  be«n  insured  but  &  year 
or  two  before  tho  bill  was  filed.  Besides,  the  relation  makes  a 
sort  of  continunig  trust,  and  the  statute  does  not  bar,  eapecii^lly 
until  the  limit  is  complete,  after  knowledge  of  the  acts  of  the  trus- 
tees which  made  the  fund  accessible  for  distribution.  Knowl^<lS^ 
or  opportunity  therefor  is  denied  in  these  cross-bills. 

17.  No  (leiriand  was  necessary  on  the  part  of  the  defendants  h&^^^ 
filing  tho  cross-bills;  but  from  abundant  caution  a  demand  '^vaa 
made  before  the  last  cross-bill  was  filed. 

18.  Directions  given  to  the  court  below  as  to  the  mode  of  ascertairx'^^S 
wliat  would  be  a  legitimate  reserve,  what  amount  would  b^  *^' 
distribution,  and  how  a  distribution  should  be  eflTected. 

19.  In  fixing  tho  amount  of  the  reserved  fund,"  regard  must  be  ha-"-  ^* 
the  present,  past  and  future,  and  equity  will  so  direct  as  tc^  ^ 
justice  to  all. 

June  10, 1881. 

Insurance.      Corporations.     Stock  and  Stock.     Bef^^=^^ 
Judj^e  EsTEs.     Clarke  Sui^erior  Court.     November  Tei 

1883. 

To  the  report  contained  in  the  decision,  it  is  only  nec^ 
sary  to  add  tlie  following:     On  May  20, 18S1,  the  Sou 
ern  Mutual  Insurance  Company,  through  its  directors,  fi 
its  bill  in  Clarke  superior  court  against  Lampkin  ctaL 
Carlton  ct  al.^  alleging,  in  brief,  as  follows :     The  comp 
was  cliarlered  by  act  of  the  legislature  in  1847,  and 
chart (u-  has  boon  amended  three  times  since,  in  lS-49, 1 
and  l^OG.      The  amended  charter  is  set  out  hereafl 
The  company  was  organized  strictly  upon  the  mutual  pi 
^-aiul  uj);):!  that  plan  all  its  operations  have  b?en  c 
ducted/'     Tliere  are  no  stockholders,  in  the  ordinary  se 
of  the  term,  the  policy-holders,  officers  and  agents  e^ 
cising  control  over  the  affairs  of  the  companv,  and 
policy  holders  being  treated  as  occupying  a  relation  n 
nearly  corresponding  to  that  of  stockholders. 

Tlio  principal  office  was  first  in  Griffin,  but  in  184-9    ^ 
moved  to  Alhons.   At  first,  the  company  insured  both  1^* 
and  j)roperty,  but  in  1855  it  ceased  the  business  of 
insurance. 
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"FroiM  a  very  sariy  period  in  its  exisleiice,  it  lus  been 
the  policy  of  the  company,  as  indicated  in  its  cliurter,  tn 
iccumulate  a  reserved  fund  which  would  bet  sulli'ient  to 
furnish  an  ample  guaranty  to  the  holders  of  pulicies  in 
llie  company.  This  purpose  has  bueii  strictly  adhered  to, 
snd  a  reser\-e  gradually  accuimilaled,  which,  it  is  reasona- 
bly certain,  affords  ample  protection  to  the  policy -holders 
3?ainst  the  present  amount  of  risk.  At  the  finme  time, 
file  company  have  also  pursued  the  policy  of  dividing 
among  the  policy-hold  tT^.  in  llie  shn  poof  dividends,  nlln()^t 
lie  Whole  of  (lie  ttnnuiil  profits  arising  from  premiums.' 

In  1S55,  the  directors  adopted  (he  followinii  resolulions. 
Tjjieli  were  ratified  in  the  same  year  by  the  autiual  meet 
'ng  : 

1  -  From  and  after  the  first  day  ot  July,  1855,  the  whnlc  pn-raiuiu 
**<Hiiretl  to  be  paid  in  caah,  without  diauouiit  or  iibuti'itietit. 

2.  All  holders  of  one-year  policicii  shall  bit  enticlal  to  partiuipnto 
'"e  profits  of  the  coiupaiiy,  (or  which  prod's,  after  derliietidij  from 
-,  ^"^  lO  percent,  at  tlio  illacretioii  of  the  directors,  for  an  iici-umulated 
j^"^.  scrip  ahatl  be  iaaued  annually;  proviitwl  that  tli.:  first  Pi-rip 
^"<i<]  shall  be  for  profits  from  the  lat  July,  liit,  to  the  1st  Sejiteni- 
^.•;.  :S56. 

.         3.  Whenever  the  cash  means  of  the  company  shall  amount  to 
^.  *^  lunilred  thousand  dollars  over  the  dividend  first  dcdiired,  the 
^^lora  Bhall  order  the  payment  of  the  firnt  scrip  i.ssnt'il.     In  like 
^'*'*ner,  subsequcut  issues  ot  scriji  shall  bo  paid  in  their  onliT. 

-1.  Tlio  profits  to  be  dividt'il  m  above  aie  tiiken  to  !*  whatever 


whetht'r  paid  or  unpaid,  . 
Sries  and  other  expenses." 


"The  bill  alleges  tiiat  this  plan  was  pnt  into  operation, 

**d  has  since  been  pur-^ned  down  to  ls7i>,  when  ceiiiiiii 

,^^liet  sums  were  added  to  those  aiiionnts  derived  from  pre 

''Under  the  operation  of  this  poliry,  and  carrying:  ont 

*lese  regulations."  thoi"e  liavo  been  annual  <liviiU'Md-,and 

^  reserve  has  also  been  laid  u|i,  whii'h  al  present  amounts 

^^$912,803.1!),  face  valniition.  but  is  invested  in  stocks. 

^tft,  tbe  actual  market  value  of  wliidi  is  mucli  mote,  T\v6 
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interest  on  the  reserve  fund  has  been  added  to  it  u 
1870.  The  total  amount  at  nsks  when  the  bill  was  fi 
was  $17,650,728.00. 

^^The  entire  prist  experience  of  the  company  poin 
and  justifies  the  conclusion  that  the  present  reserve  fi 
is  abundantly  sufficient  to  afford  ample  protection  to  i 
policy-holders  against  danger  from  that  amount  of  ri 
Unless,  therefore,  the  amount  at  risk  should  be  increa 
no  reason  suggests  itself  wliv  the  reserve  should  be  alio 
to  become  larger  than  it  is." 

At  the  annual  convention  in  1873,  a  resolution  was 
opted  allowing  the  directors  to  increase  the  dividends 
dividing  the  interest  on  the  reserved  fund,  and  in  1879 
this  was  done. 

^'  This  action,  it  is  believed,  was  rendered  necessary 
order  to  prevent  an  accumulation  of  surplus  funds  l)ey 
the  amount  contemplated  by  the  charter,  the  limit  be 
considered  to  be  whatever  amount  the  judgment  and 
cretion  of  the  directors,  guided  by  experience,  shall  fi)^^ 
a  sufTieient  reserve.  That  point  being  reached,  it  is  neczrr 
saiy  to  pay  out  tlie  interest,  in  order  to  prevent  the 
ther  increase  of  the  fund.''' 

"  With  the  present  amount  and  volume  of  business, 
reserve  is  large  enough.   The  officers  of  the  company,  r 
izing  that  they  hold  it  as  trustees  for  the  true  owners, 
rememl)ering  that  it  is  the  result  of  the  steady  accretri- 
of  thirty  years  of  successful  business,  and  that  the  if* 
inorable  payments  of  all  who  have  ever  been  policy- 
ers  have  all  contributed,  like  Peter's  pence,  each  al 
imperceptibly,  to  swell  it  to  its  present  proportion,  an 
view  of  tlie  uncertainty  as  to  the  true  intent  and  mea^^ 
of  the  charter,  are  unwilling  to  assume  the  respopsibi 
of  pa\ing  out  any  more  of  it,  until  it  is  judicially  d^ 
mined  who  are  entitled  to  receive  it. 

'•  As  to  this,  the  following  questions  have  presented  th 
selves,  which  they  are  not  able  to  decide : 

*^  To  whom  does  tins  reserve  lvx\\v\  \i^^u^'\     tofc  \5 
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who  are  the  holders  of  one-year  policies  at  tliis  time  tlie 
ownersl  If  so,  upoa  what  basis  shall  a  division  among 
theni  be  made,  or  are  they  and  all  who  have  ever  held 
P*>Hfies  the  lawful  owners,  or  are  all  who  have  held  poli- 
•^'es  lieretofore,  since  a  certain  date, joint  owners, and  those 
"^fore  that  date  excluded,  and  if  so,  what  date  constitutes 
■''nnl\a  liar?  Your  orator  is  advised  that  the  income  fol- 
*oi^-jg  jjjQ  corpus,  and  that,  in  order  to  ascertain  who  are  the 
iaivful  recipients  of  dividends  of  its  interest,  the  questions 
'*->Oye  stated,  as  to  the  ownership  of  the  fund  itself,  should 


til 


^  determined." 
the  second  and  fourth  sections  of  the  charter  ai-e  all 
*^t  cast  any  lig;ht  upon  the  (inostion  of  stockholders,  and 
**^  by-laws  are  silent  upon  the  subject. 

Tlio'e  who  have  ceased  to  b:>  policy-holders  may  be  divi- 
**^d  into  two  classes :  (I.)  Tho?e  who  have  ceased  volun- 
**1rily;  and  (2)  those  who  were  cut  off  by  the  company 
*^  voluntarily. 

To  the  second  class  belong  a  large  number  of  those  who 
•leld  policies  in  South  Carolina,  Florida,  Alabama  end 
Alississippi.  They  had  regularly  paid  their  premiums, 
Complied  with  all  the  requirements  of  the  company,  were 
t\ot  in  default,  and  desired  to  continue  ns  members ;  but  it 
■^TOS  believed  that,  in  view  of  legi.-ilatton  in  those  states,  the 
Safety  and  interests  of  the  company  required  a  M'lthdrawal 
tlierefrom.  This  took  place  a'l  ioliowe :  From  South  Car- 
olina, in  ISCy;  from  Florida,  in  3S72;  from  Alabama, 
about  the  close  of  the  war;  from  Mississippi,  before  the 
■war. 

''  No  account  and  settlement  was  had  with  these  policy- 
llolders  at  the  time  or  siace  these  withdrawals,  and  no  de- 
mand or  claim  of  any  interest  in  any  accumulation  has 
Wer  been  made  by  them." 

Though  empowered  to  insure  for  a.s  long  as  ten  years,  it 
lias  long  been  the  practice  to  issue  no  policy  for  a  hmger 
Umetban  one  year.  Risks  for  a  shorter  time  are  made  by 
lvA«t  jue  termed  "josuraiice  receipts."     It  has  a\so\wfe'Q. 
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the  practice  at  the  end  of  a  year  to  extend  policies  by  wliat 
are  termed  "  renewal  receipts."  The  status  of  these  ins^^' 
ance  and  renewal  receipts  is  also  a  matter  of  doubt. 

''  In  the  event  that  it  should  be  held  that  the  toriTi 
'  stockholder,' as  employed  in  the  charter,  means  those 
only  who  at  the  time  are  the  holders  of  one-year  poli^i^^*? 
and  that  consequently  they  only  are  entitled  to  rec^i"^^ 
any  dividends  that  may  be  declared  from  the  reserve  fLi  Ti<^t 
the  question  still  remains,  upon  what  basis  shall  it  *^® 
divided  arnon^j;  them?  The  expression, 'according  to  "trri© 
respective  amounts  of  their  premiums,'  is  ambiguous- *"   - 

On  account  of  the  large  number  of  people  in  inter^^^  ■ 
all  of  them  were  not  made  parties  defendant  by  the  l->  >  »^i 
but  only  certain  selected  i^ersons,  as  representing  vairx  ^-^ 
classes  of  present  and  past  policy-holders. 

"  Your  orator  therefore  char;:es  that  the  reserve  lun  ^ 


this  company  is  now  large  enough,  and  should  not  b^ 
creased ;  tliat  its  growth  from  its  own  interest  alone  is  x  '^- 
so  rapid  that,  unless  checked,  it  will  go  to  near  a  mill    ^'^ 
dollars  before  tlie  end  of  the  present  year;  that  it  is  ^ 


sonably  certain  that  the  time  has  now  come,  spoken  o 
the  cliarter,  wh(Mi  a  division  of  its  income  at  least  sho 
be  m;id(»  junong  the  stockholders ;  that  in  view  of  the  gr^^ 
doubts  spri Hiring  out  of  tho  charter  and  hanging  over 
questions,  wlio  are  tlie  stockholders  in  this  companj 
Used  in  the  charter,  who  are  the  lawful  owners  of  this  s 
plus,  and  what  persons  are  entitled  to  share  in  any  div 
ion  that  may  be  made  of  this  fund  or  its  issues,  and  up 
wliat  l)asis  tliat  division  should  be  made,  what  is  the  le 
stat  us  ill  this  company  of  the  holders  of  insurance  recei 
and  renowal  receipts,  an  1  i:i  view  also  of  the  amount  i 
volvod,  and  tlie  weight  of  r.'sponsibility  resting  upon  t 
officers  of  this  corporation,  a  judicial  determination  of  a 
these  disputed  questions,  and  a  decree  giving  the  compan 
direction  in  the  premises,  are  imperatively  demanded." 
The  prayers  of  the  bill  were  as  follows: 
(L)  "  That  the  charter  ot  tWva  compa.tv'j  Ta»>f  >o^  ca^taXxw.^  wi< 
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I,  90  thftt  by  the  decree  in  tliis  case  the  legal  litalua  of  the 
tt  fund  iiiny  he  Snully  and  duflniti>ly  iletertnined  and  fixtid, 
:  it  niay  he  ascertaiutKl  and  declaruil  who  are  its  lawful 
d  who  aro  entitled  to  shuro  in  any  diviiiion  of  the  fund 
the  iucoiim  pt^cluccd  by  it,  ami  so  that  the  term  etock- 
1  used  in  the  charter,  may  bo  intfrprotoil  ho  as  to  remove 
nd  ancertainty  aa  to  Uie  trae  intent  and  meaning  of  that 

lat  in  the  event  that  none  others  but  prusL-nt  puiicy-liold- 
^nil^d  by  the  word  'sU>ckhit)den<,'  thut  it  may  bo  settled 
;ree  upon  what  basis  a  division  amon;;  them  shall  be 

.)  Tiiat  the  legal  status  of  rciiewal  anil  insunince 
>e  determined. 

lat  Lampkin,  Hull,  Gnmt  and  Warren  he  made 
i  representatives  of  tlie  olass  of  present  poliey- 

t  Carlton  and  Lowranco  "may  be  imtci'i  pnr^ea  defendant 
representing  and  defending'  for  theioat'lves,  and  for  all 
were  formerly  policy-holders  in  tliis  comiMiny,  hut  are 
id  whoso  connection  was  tertuinatcd  othirrwise  than  by 
ly's  act  alone,  so  tliat  uli  IhuMC  afo[viiienti'>nud,  who  wore 
ilicy-holdcrd  in  this  company,  but  ure  not  now,  and  whose 
was  tiTtninutcd  otherwise  than  l>y  the  company's  act 
elt  as  llio  said  Carlton  and  L'>wranco,  may  through  them 
lefendant  to  this  bill,  anil  bound  by  tbi.'  Uijcree." 
),  (9),  (10.)  Tliat  I'etit  and  Trenliolm  be  made 
epresenting  tlio  Sontli  Carolina  poliry-holders, 
p  and  Swann,  ropresonlinj;  llio  Flnrida  policy- 
and  that  they  be  served  under  order  of  conrt; 
ere  be  sur\'ivini;  or  legally  represented  any  for- 
cj-holders  of  Alabama  aiiil  Xfi-^^ifisippi,  "who 
[ecrced  to  have  any  rijihls  in  Ihe  premises,"  the 
le  and  order  be  taken  as  to  llieni, 
hftt)  in  the  event  thut  it  should  be  dt^creed  that  any  of 
',tm  defendant  have  rights  to  any  stini  or  sums  iiereinbe- 
d  to,  thut  your  Honor  >t-ill  appoint  some  suitable  and 
ton  ft  receiver,  if  desired  by  the  company,  for  their  benefit, 
■•company  may  pay  ovrr  such  sum  or  sums  aa  may  bo 
unotto  interfere  with  till ^  future  operations  of  the  com* 
who  shall  disburse  the  autnc  subject  to  the  order  of  your 
tbedocneia  tbiacaae." 
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as  follows :  The  company  was  organized  on  February 
1848,  under  its  charter  of  1847,  upon  the  premium  n 
system,  that  is,  each  insurer  deposited  a  note  for 
premium  on  his  policy,  paid  ten  per  cent  in  cash,  and 
assessed,  if  necessary,  to  meet  other  losses  and  expens 
An  annual  report  w^as  made  in  1848,  and,  together  wl 
the  charter  and  by-laws,  was  printed  for  tlie  use  of  me 
bers,  and  to  induce  others  to  insure.  Each  year  since  the 
an  annual  report,  containing  all  of  the  material  proceedin 
and  facts  as  to  its  affairs,  has  been  published  for  free  di 
tribution.     In  1850,  a  by-law  was  adopted  that  "eve 
person  insured  in  this  company  for  one  year  or  more  sha 
be  considered  a  member  thereof."    This,  with  the  amend 
ments  to  the  charter,  was  published.     The  stockholder's^ 
had  notice,  and  were  bound  by  the  proceedings.     The\^ 
attended  the  annual  meetings,  or  wilfully  neglected  tod 
so,  and  trusted  to  the  honesty  and  integrity  of  those  present. 
In  the  charter   and   by-laws,  the  words  "member"  and 
"stockholder"  have  been  used  interchangeably  to  mean 
persons  holding  policies  and  entitled  to  vote.     In  1855, 
the  resolution  stated  in  the  bill  was  adopted,  and  was  acted 
on  until  June  4,  1807,  when  it  was  amended  by  providing 
that,  when  the  profits  of  any  year  should  not  exceed  ten 
per  cent  of  the  premiums  received,  no  dividends  should 
be  declared  for  that  year,  and  that  no  scrip  should  be 
issued  for  less  than  one  dollar.     No  member  has  any  right 
or  interest  authorizing  him  to  claim  any  part  of  the  reserved 
fund,  except  dividends  set  apart  to  him ;    and  for  that 
scrip  has  been  issued  and  paid,  or  taken  for  re-insurance. 
Policies  have  been  issued  on  the  faith  of  the  fund,  and 
insurance  cheapened  thereby,  and  each  insurer  undertook 
to  leave  the  specified  per  cent  of  his  profits  in  the  fund. 
The  surplus  is  not  larger  than  necessary.     The  directors, 
or  they  and  tlie  stockholders,  have  so  determined. 

The  six  years'  statute  of  limitations,  the  twenty  years' 
statute,  and  the  limitations  act  of  1869,  were  pleaded. 
Since  1852,  only  annual  policies  Vva^^  V^e^t^  \^%\i^ed^  and  re- 
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e  new  contracts.  Upon  tlie  termination  of  each 
B  interest  of  the  policy-holder  ceases, 
ompany  desires  to  continue  its  business,  disposing 
3ome  as  heretofore,  and  reserving  the  corpua  of 
ire  fund,  to  be  dealt  with  as  its  charter  directs.  No 
holding  a  year-policy  has  any  right  to  any  of  said 
I  the  majority  of  those  holding  such  policies  can 
control  the  matter  as  the  chartei  directs.^' 
1  amendments  were  made  to  the  cross-bills.  As 
,  they  made,  in  brief,  the  points  8<^ated  in  the  de- 
addition  to  denying  any  bar  of  the  statute  of 
[is.  The  demurrer  and  motion  to  dismiss,  the 
of  the  cross-bills  by  the  chancellor,  %nd  his  syb- 
rulings,  together  with  the  verdict,  decree  and 
of  exception,  are  all  sufficiently  set  out  in  the  de- 

Jackson;  J.  U.  Lumpkin;  H.  H.  Carlton;  E. 
fON,  for  plaintiffs  in  error. 

Hammond  ;  Popk  Barrow  ;  L.  &  H.  Oobb  ;  A.  J. 
1,  S.  Basinger  \  Alex.  S.  Erwin,  for  defendants. 

ON,  Chief  Justice. 

»  a  bill  for  direction  brought  by  the  Southern  Mu- 
irance  Company,  through  its  directors,  alleging 
reserve  fund  had  swollen  to  $912,803.19,  was 
increasing,  and  would  soon  reach  a  million  of  dol- 
[  praying  the  instruction  of  the  court  in  respect  to 
8,^  how  it  should  be  distributed  among  present 
dders,  and  various  classes  of  past  policy-holders, 
idy  for  distribution,  on  future  increase  by  its  own 
itkma  from  interest  or  otherwise,  and  who  were 
IwnerB,  so  as  to  entitle  tliem  to  share  in  the  dis- 
L  All  persons  who  had  taken  lire  insurance  poli- 
\  ingnrance  having  been  long  abandoned,  were 
defendant  in  classes,  certain  individuals  be- 
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ing  served,  representing  each  class.    One  class  waa 
ent  policy-holders,  another  were  residents  of  other  s 
having  property  in  those  states  insured,  and,  those  st^ 
being  abandoned,  were  dropped  by  the  company; 
the  other,  which  the  company  made  defendants,  was 
class  of  past  policy-holders.     Other  individuals  cam* 
and  were  made  parties,  on  motion ;   among  them 
whose  locality  in  Georgia  had  been  abandoned.    The 
rectors  alleged  and  desired  to  be  informed  by  the  con 
follows : 


^' Your  orator,  therefore,  charges  that  the  reserve  fund  of  this 
pany  Is  now  large  enough,  and  should  not  bo  increased;  that^ 
growth  from  its  own  interest  alone  is  now  so  rapid  that, unless  chedc::: 
it  will  go  to  near  a  million  dollars  before  the  end  of  the  present  yc^ 
that  it  is  reasonably  certain  that  the  time  has  now  come,  spoker:^ 
in  the  charter,  when  a  division  of  its  income  at  least  should  be  m^ 
among  the  stockholders ;  that  in  view  of  the  grave  doubts  spzing^ 
out  of  the  charter  and  hanging  over  the  questions,  who  are  the  9to«* 
holders  in  this  company,  as  used  in  the  charter,  who  are  the  law^ 
owners  of  this  surplus,  and  what  persons  are  entitled  to  share  in  a- 
division  that  may  be  made  of  this  fund  or  its  issues,  and  up- 
what  basis  that  division  should  be  made ;  what  is  the  legal  status 
this  company  of  the  holders  of  insurance  receipts  and  renewal  M 
ceipts ;  and  in  view  also  of  the  amount  involved,  and  the  weight 
responsibility  resting  upon  the  officers  of  this  corporation,  a  judici 
determination  of  all  these  disputed  questions  and  a  decree  giving  tl 
company  direction  in  the  premises,  are  imperatively  demanded/' 

And  in  pursuance  of  this  desire,  they  prayed  as  follow 
in  substance ; 

(1.)  **  That  the  charter  of  this  company  may  be  construed  and  i: 
terpreted,  so  that,  by  the  decree  in  this  case,  the  legal  status  of  tt 
said  reserve  fund  may  be  finally  and  definitely  determined  andfixei 
and  so  that  it  may  be  ascertained  and  declared  who  are  its  lawf' 
owners,  and  wno  are  entitled  to  share  in  any  division  of  the  fur 
itself,  or  of  the  income  produced  by  it,  and  so  that  the  term  stocl 
holders,  as  used  in  the  charter,  may  be  interpreted  so  as  to  remo\ 
all  doubt  and  uncertainty  as  to  the  true  intent  and  meaning  c 
that  instrument. 

(2.)  **  That  in  the  event  that  none  others  but  present  policy-hole 
ers  are  intended  by  the  word  'stockholders,'  that  it  may  be  settle 
by  the  decree  upon  what  basis  a  d\v\€\oTv  «crcLOT^\h»iii  ^5k>si2WATSAAft< 
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(3>,  (4.)  That  the  I^al  status  o[  renewal  and  insurance  receipts 
be  (letermiited. 

(o.  >  That  Lampkin,  Hull,  Grant  and  Warren  be  made  parties  aa 
leprt^sentativcs  of  Ihe  das;' '  f  present  policy-holders. 

(G.  )  That  Carlton  and  Lowronce  "maybe  made  parties  defendant 
to  ttiiabill,  representing  and  defending  for  themselves,  and  for  all 
ethers  vho  were  formerly  policy-holders  in  this  company,  but  are 
not  now,  and  whose  connection  was  terminated  otherwise  than  by 
the  company's  act  alone,  so  that  all  those  aforementioned,  who  were 
formerly  policy-holders  in  this  company,  but  are  not  now,  and  whoso 
connoc^OQ  was  terminated  otherwise  than  by  the  company's  net 
S-lone,  as  well  as  the  said  Carlton  and  Lowrance,  may  through  tlium 
^  I>arties  defendajit  to  this  bill  and  bound  by  the  decree." 

( ~'*i  (8),  (9),  (10.)  That  Petit  and  Trenholm  be  mado  parties  rep- 
''®*CDting  the  South  Carolina  poliey-holders,  and  Scott  and  Swann, 
'*P«"^Benting  the  Floridii  policy-holders;  and  that  they  be  served 
nncl^r  order  of  court;  that  if  there  be  surviving  or  legally  represented 
^^  lormer  policy-holders  of  Alabama  and  Mississippi,  "who  shall 
^  decreed  to  have  any  rights  in  the  premises,"  the  proper  rule  and 
•****«»  be  taken  as  to  them. 

CXl.)  "That,inthecvontthat  it  should  be  decreed  that  any  of  these 
™-*"tiei  defendants  have  rights  to  any  sum  or  sums  hereinbefore  re- 
^'~*"ed  to,  that  your  Honor  will  appoint  some  suitable  and  proper  per- 
^~**  a  receiver,  i(  desired  by  the  company,  for  their  benefit,  to  ivhom 
^  company  may  pay  over  such  sum  or  sums  na  may  bo  proper,  so 
,^*  lot  to  interfere  with  the  future  operations  of  the  company,  and 
.^*Xo  shall  disburse  the  same,  subject  to  the  order  of  your  Honor  and 
^^*  decree  in  this  case. 

<I2),  (13.)  For  general  relief  and  subpiena. 

The  substance  of  which  allegations  and  prayers  is,  rnat 
'^-lie  directors  desired  to  l>e  instructed  as  ag;ents  and  frus- 
*-^es,  and  desired,  as  such-  to  know  who  were  interested  in 
*liis  fund,  and  after  deducting  therefrom  such  portion  as 
"^as  necessary  reasonably  to  conduct  the  business  of  the 
Company  in  payment  of  losses  which  might  probably  arise 
fkom  fire,  and  expenses,  salaries,  etc.,  who  would  be  enti- 
ced to  it,  and  how  it  or  its  issues  should  be  distributed 
vmong  these  classes  of  persons  injured  by  it,  and  who  had 
paid  premiums  into  its  coffers.     The  defendants  answered 
tiw  lull,  representing  others  of  their  class,  as  well  as  them- 
adlTCB,  each  class  in  its  answer  asserting  its  right  to  par- 
ttdpate^and  some  Uling  croes-bills,  and  praying  d*Lecn\ei^ 
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in.  regard  to  the  time  within  which  contributions  had  "•_>  ociv 
made  to  the  funds  not  expended,  and  which,  by  acct-"»  xi-^u- 
lations  and  investments,  had  swollen  into  this  large  Bur3^>  1  tis. 
On  demurrer  to  the  cross-bills  of  defendants,  those  trills 
or  answers  in  the  nature  of  cross-bills,  were  stricken.  si^  jid 
dismissed.  On  the  hearing  before  the  jury,  the  cow^fc  re- 
fused to  submit  these  issues  to  the  jury : 

'*(!.)  From  what  sources  was  the  accumulated  sui~^>  J,ns 
or  rosen-ed  fund  derived  ? 

'•^(2.)  Was  more  tlian  ten  per  cent  of  the  profits  of*  ^k.  3ir 
years  business  carried  to  tlie  reserved  fund ;  ifye8,for'^i^'i:mat 
years,  and  how  much  each  year? 

"(3.)  Was  more  than  ten  percent  of  the  gross  j>^^- 
minms  for  anv  vear  carried  to  the  reserved  fund:  if  3'"'^^ 
for  what  vears  and  how  much  for  each  vear?" 

In  reply  to  the  questions  which  were  asked  the  jury  ^.ti^ 
the  issues  permitted  by  the  court,  the  jury  found  that  ^^ 
comj)lainant  accepted  the  charter  of  1847,  and  *^^^^Vj 
monts  made  in  1849, 1856  and  ISGG,  that  it  onceins'^^'^ 
lives,  but  ceased  in  1854 ;  that  it  now  collects  its  prertii*^  ^ 
in  casli;  that  it  abandoned  the  note  system  1st  of  «^  *.t 
1n')5;  that  it  held  annual  meetings  of  members;  tH^**  _^ 
h«s  ])ai(l  all  dividends  declared  up  to  this  time  in  e^ 
that  it  ceased  to  issue  policies  for  more  than  one  yei* 
the  14lh  of  February,  1852;  that  they  were  renewe 
re('ei])ts;  that  the  right  to  cancel  policies  was  reser 
that  it  does  not  apj)ear  that  any  was  so  cancelled  conti 
to  th(»  charter,  unless  quitting  the  states  of  South  Carol 
Florida,  Alabama  and  j\[ississi])pi  was  an  exception  ;  t 
it  ceased  doing  business  in  South  Carolina,  20th  of  Dec 
ber,  1861);  Florida,  10th  of  March,  1S62;  Mississippi,  1 

of  February,  1SC2;  Alabama,  in 1862,  except  MotF 

9tli  of  March,  1862 ;  that  it  ceased  tc  do  business  in  th 
states  for  the  reasons  stated  in  the  bill  and  amendmer^ 
and  in  tlio  minutes  in  evidence  as  to  Florida;  that  ^ 
surplus,  when  the  bill  was  filed,  was  $912,803.19 ;  and  up 
this  verdict,  the  chancellor  euterod  the  following  deer 
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'1-  Xhrt  said  company  has  the  right  1o  uccumulate  a  reserve  fumt 
anecjupte  to  the  ncreseitieB  of  saiil  corjioratioii,  the  nmirant  thereof  to 
t>e  control1c<I  by  tlio  directn™, 

2-  That  tint  company,  in  its  corporate  cnpacity,  in  the  sole  owner 
(rf  aucli  nu-Tw  fund. 

3-  That  no  member  or  Btockhoidcr  o£  Biiiil  fompiuiy  is  owner  of 
""y  X>a,rt  of  said  fund,  or  Ihe  incomo  thereof,  until  Iho  »-amo  Iiaa  been 
^*^^  *>-X>ait  to  him  or  her  as  a  dividend;  tlnit  it  is  ojjlionnl  with  the 
coi»H>^nj.  „[ie„  and  ia  what  sums  wiid  dividends  alinll  Iw  declared. 

'■*-      That  in  casewich  dividend.-i  .ircdoiilared.nono  will  l>o  entitled 

"^arky  part  thereof  bnt  the  members  or  stockholdora  nf  said  company, 

'tlri,^  dates  of  the  declaration  of  anch  dividends  res[)ectivcly ;  that 

^'*"*  Vicrs  and  BtockholderB  are  synonymoua,  and  none  in  tbia  regard 

,.^  _***«nibcrsot  said  company,  unless,  at  the  time  of  declaration  of  such 

^  ^"^^  ends,  he  or  she  holds  a  policy  of  inBiirance  issueil  by  s;Lid  com- 

P    **y"    lor  the  term  of  one  year  or  lonijor,  but  a  reneival  receipt  phall 

_*-*»-lien  and  considered  as  a  new  contract,  and  equivalent  to  a  policy 


■"III, 


e  for  the  term  si>ecifled  in  such  receipt. 


^  -  That,  hi  iixin};  tho  shorcH  of  members  in  such  dividends,  the 

^*^  shall  l>e  according  to  the  respective  amounts  of  their  premiumB 

l^^'i    for  the  policy  or  renewal  receipt  for  one  year  or  lon^T,  and 

^*    **wit  regard  to  premiums  pai<l  in  any  fonner  year  or  on  anv  former 

^^     O.  That  none  are  entitled  to  any  share  of  such  dividends,  l)y  rea- 
vT**  of  h a vint;  been  insured  by  said  company,  but  ivho  are  not  insured 

^  it  for  one  year  or  more  when  I  he  dividends  sliall  Ihs  d<.-chired. 
.     *  'V.  That  said  company  may,  n evert h< 'less,  jiaas  any  by-law  ebang 
**8  the  length  of  time  tor  which  it  will  hereafter  issue  policies,  or  on 
^li«r  SDbjects  not  inconsistent  v.ith  the  charter  and  this  decree.'' 
8.  As  to  costs  and  fees. 

Whereupon,  Catlton  et  al.  excepted,  and  assign  error  as 
follows : 

(l.J  Because  the  court  sustained  the  demurrer  and  mo- 
^on  to  dismiss  the  cross-bills. 

(2.)  Because  the  court  refused  to  allow  coniisol  for  Carl- 
ton elal.  to  go  to  tliojury,  oriiiLrmlui'o  tosliniuny,  to  sliow 
the  excessivenei-M  and  di:^proport ion  of  tlio  reserve  fund  to 
the  necesaitiea  of  tlio  company,  whicli  tlioy  oH'ered  to  do. 

(8.)  Because  the  court  refused  to  allow  i-ounsel  for  Carl- 
ton 9t  al.  to  goto  the  jury,  or  introduce  testimony,  to  hliow 
tliatfftom  1 855  to  1 883,  more  than  fen  per  cent  of  premiums, 
ttnd  more  than  ten  per  cent  of  profits,  had  beiru  citueiiXjo 
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the  resen^e  fund  without  their  knowledge,  and  were  beW 
there  ;  and  to  show  the  years  in  which  this  was  done    a^ii^ 
the  amount  thereof. 

(4.)  Because  tlie  court  refused  to  submit  to  the  J^^^ 
each  of  the  issues  which  he  was  requested  to  submit'^   ^^ 

above  stated. 

•  -I 

(5.)  Because  the  issues  submitted  to  the  jury,  and  1 1^^* 
findings  thereon,  were  not  sufficient  to  furniuh  a  basi^    *^^ 
a  final  decree  in  this  case. 

(G.)  Because  each  division  of  the  decree,  numbered 
one  to  seven,  is  illegal,  unwarranted  by  the  pleadings, 
dence  or  finding  of  the  jury,  and,  singly  or  combined, 
do  not  constitute  a  legal  and  proper  decree. 

Was  there  error  in  sustaining  the  demurrer  and 
.missing  the  cross-bills? 

The  demurrer  rests  on  the  following  grounds  : 

(1.)  For  want  of  equity. 

(2.)  Because  the  parties  named  sue  for  themselves, 
others  in  like  rehition,  and  the  others  are  not  named. 

(3.)  Because  the  allegations  of  want  of  knowledg 
notice  as  to  the  reservations  made  are  insufficient, 
there  is  no  allegation  of  fraud  or  concealment. 

(4.)  Because  the  allegation  as  to  protest  against 
reservation  is  uncertain  and  insufficient. 

(5.)  Tlie  demand  stated  in  the  cross-bill  is  defective  cm 
insufficient,  in  that  it  appears  upon  its  face  to  be  a  denis- 
made  by  outsiders  upon  the  convention  of  policy  hold^" 
and  not  action  proposed  for  said  convention  by  any  me 
berofit;  and  because  it  does  not  contain  the  names 
•claimants. 

(G.)  Because  each  cross-bill  '*sets  up  matters  not  germa 
to  the  bill  or  its  amendments,  and  not  as  defences  thereto  ^ 
but  as  original  causes  of  action  against  complainant 
in  that,  so  far  as  its  prayers  for  relief  are  granted  (?)  u 
said  demand,  it  is  apparent  upon  its  face  that  it  is  a  can 
of  action  which  has  originated  since  the  filing  of  the  b^ 
and  amendments,  if  it  has  origvnaleCL  ^V  ^W." 
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Jl.et  us  examine  the  demurrer  in  (he  reverse  order  id 
irJiich  its  grouuds  ai-e  stated.  Tlie  sixtii  promi'i  raises  the 
f;uestioii,  whether  the  crossbills  are  germane  to  the  main 
bit  1 .  Of  course,  if  not,  the  court  below  was  right  to  sustain 
the  demurrer  on  this  ground. 

Xlje  mam  hill  for  direction  made  these  parties  defendants 
to  a  legal  proceeding  to  divide  a  fund  (or  its  issues)  lield 
tty  tills  mutual  insurance  company  for  distribution  among 
its  policy-holders  at  the  time  of  the  filing,  and  all  others 
who  had  insured  in  the  fiompany  having  rigiits  to  part 
thereof.  The  Cross-bills  of  Carlton  et  ai.  ailege,  in  sub- 
stance, construing  them  altoprether,  thut: 

Cl.)  The  company  is  strictly  a  mutual  insurance  com- 
pany, the  very  meaning  of  which  is,  that  eacli  policy-holder 
looks  for  indemnity  against  loss  to  the  payments  of  each  of 
the  other  policy-holders,  and  that  each  has  a  right  to  sJiare 
***  til©  profits  in  proportion  to  the  amount  paid  by  him. 

C2.)  The  chartei-  does  not  provide  for  a  surplus  fund 
hke  that  held,  but  does  provide  for  the  distribution  of  auy 
***»ount  accumulated  beyond  the  necessities  of  tiie  com- 
Paii>r  ;  hy  which  is  meant  that  all  the  funds  received  shall 
**®  *i>vided,  after  the  payment  of  losses  and  necessary  ex- 
panses for  the  year. 

C3-^  To  n.lopt  the  ideas  of  the  bill  and  itj  amendment, 
^^*^J<i  place  policy-holders  entirely  at  the  mcrcv  of  direc- 
tors. 

^■*-J  The  resolution  of  1S35  was  vHra  vhei  and  void. 
^**-3  If  not,  it  limited  the  reserve  to  ?L'00,OUI). 
^  '3  The  rule  prescribed  by  the  resokition  of  1855  has 
'^«n  followed,  but  each  year  more  llian  the  ten  p«r 
^-l lowed  by  that  resolution  has  been  ie>er\*ed.  The 
I  i*^**^  "f  these  excessive  reservations  itri:  hluled,  and  it 
\y.  ^**'r'ged  that  such  excessive  reservations  were  knowing- 
jjlj'^^  i  I  fully  and  intentionally  made,  and  that  even  by  the 
!^,^^_^"t<)rB'  own  mede  of  calculation,  there  has  been  lield  a 
U,^!^  excees  above  the  amount  which  could  lie  refained 
*"  any  construction  o/'  d'lo  resolution  of  \^a5. 
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(7.)  ''These  defendants  charge  that  they  had  no  kno 

edge  or  notice  whatever,  either  actual  or  constructive 

this  illegal  and  improper  addition  to  the  surplus  fu 

which  of  right  should  liave  been  divided  among  them  ; 

those  in  like  circumstances  with  them.  They  never  kn 

ingly  acquiesced  therein,  and  never  ratified  the  same 

agreed  thereto ;  but,  on  the  contrary,  they  protested  aga: 

the  same  as  soon  as  it  came  to  their  knowledge,  and  h 
ever  since  objected  thereto  and  protested  against  iu  Tli 

defendants  charge  that,  immediately  upon  discovering 

aforsesaid  facts,  to-wit :  on  Juno  6, 1SS3,  and  before 

f.ling  of  the  last  cross-bill,  they  made  upon  complainant 

following  demand  in  writing,  addressing  the  same  botli 

the  annual  meeting  of  the  stockholders  of  complain; 

and  to  complainant  itself. 

The  written  demand  made,  in  brief,  the  following  poin 

First :  that  these  demandants  should  be  recognized  as  h 

ing  an  interest  in  the  surplus  fund  and  its  income.    £ 

ond.  That  there  was  no  authorit}"  under  the  chartei 

create  a  surplus  fund;  and  that,  having  been  created 

reserving  part  of  the  amounts  paid  in  during  the  yen 

wliicli  they  have  been  policy-holders,  the  illegal  amc 

so  reserved  should  be  paid^^r^  rata  to  the  policj'-hoN 

of  those  years,  and  their  share  should  be  paid  to  tli 

Tliird.  That  the  resolutions  of  1855  limited  the  surplii 

$200,000,  and  that  all  in  excess  of  that  amount  should 

divided  ^^/v>  nrttt  among  the  policy-holders  of  the  year 

wliifh  it  w.i^  reserved,  and  demandants  be  given  their  sh- 

rourtli.  That  tlie  resolutions  of  1S55  only  allowed  fi 

five  to  ten  per  cent  from  profits  to  bo  reserved;  that 

directors  had  reserved  more  than  that  amount  annua 

and  that  tlie  excess  should  be  paid  to  those  from  when 

was  withheld,  including  demandants.     Fifth.  That  if, 

sound  legal  reasons,  it  is  determined  not  to  payout  at  t 

time  in  money  the  amounts  due  demandants,  their  rig 

be  established,  and  that  their  proportion  of  the  inco 

from  the  accumulated  fu\v\  Vo.  waww^Wx  \»*\\^  \.cv  l\v 
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Sixtl).  That  neither  the  surplus  fund  iior  the  income 
thereon  should  he  paid  out  ontil  the  rights  of  deinandiints 
should  be  recognized  or  passed  upon  by  the  courts. 

Tliese  demands  were  met  by  a  positive  refusal.  And  as 
the  defendants  are  threatened  with  a  bar,  unless  they  assert 
their  claims  in  respect  to  the  surplus  fund  in  defence  to 
the  bill  of  complainant,  they  bring  tliis  cross-hill,  in  ordei 
that  the  entire  matter  may  be  determined  in  one  litiga- 
tion. 

(S.)  That  the  surplus  is  unreasonably  and  unnecessarily 
large,  and  not  within  the  bounds  of  a  reasonable  discre- 
tion, and  as  complainant  admits  a  want  of  discretion,  it 
wa3  prayed  that  a  reasonable  and  prop<'r  limit  be  deter- 
mined, and  that  all  in  excess  of  that  amount  be  divided. 
DiscoFery  was  prayed,  and  the  other  prayers  were  in  ac- 
cordance with  the  allegations  set  out  above. 

And  in  addition  to  the  foregoing,  by  amendment  it  was 
alleged  that  the  company  had  published  in  annual  reports 
and  other  publications,  in  order  to  induce  insurance  in  this 
company,  that  all  who  insured  would  l>e  interested  in  tho 
profits  during  the  term  of  their  insurance ;  and  that  some 
of  them  were  induced  by  these  publications  to  become  in- 
sured therein,  and  not  only  that  they  were  ignorant  of  the 
fact  that  more  than  ten  per  cent  had  been  reserved,  but 
that  nolhinj;  appeared  upon  the  l)0oks  of  the  company  to 
Si'^'e  such  notice. 

1.  Having  filed  the  hill  to  ascertain  who  were  legally 
interested  in  the  fund,  as  well  when  increased  a.s  at  its 
present  stage,  and  having  made  these  various  classes  par- 
*le8  to  it,  upon  what  principle  rests  the  idea  that  these 
CiOBs-bills  are  not  germane,  we  cannot  see.  In  2  Danioll's 
Chancery  Practice,  154S,  it  is  said :  "  A  pross-bill  is  a  bill 
"'ought  by  a  defendant  against  the  plaintilf,  and, if  neces- 
••'y,  other  parties,  in  another  suit  louching  tho  siime 
""fctter."  These  allegations  certainly  touch  the  same  mat- 
**'»  theTery  fund  in  (luestion  and  future  accumulations, 
^"^  auke  tbeni  germane  to  the  original  bill.    IVie  ^^xaft 
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author  adds,  that  "it  frequently   happens   that  a  ccz:^  ^j,. 
l)lete  de(.'ree  oannot  be  made  without  a  cross-bill,  or  crci_>5S5g. 
bills,  to  bring  the  whole  matter  in  dispute  complet.  ^^.-^jr 
]»efore  the  court.     In  such  case,  it  becomes  necessary      -^^^ 
some,  or  one  of  the  defendants  to  the  original  bill,  to  fil  ^  ^ 
bill  against  the  plaintiff,  and,  if  necessary,  other  defendi^  ri  ts 
to  that  bill,  or  some  of  them,  and  bring  the  litigated  pc:>i  jjt 
properly  before  the  court."     These  cross-bills  bring  tlx<-se 
points!,  germane  to  the  very  core  of  the  bill,  before     -tlie 
court.     iSo,  alao,  on  page  1550,  it  is  said:  ''Where  a.    de^ 
fondant  seeks  the  aid  of  the  court  for  the  purpose  of     eu- 
forcing  his  rights,  he  must  file  a  cross-bill."     Here  tl"i.*^»^ 
defendants  allege  rights  and  ask  the  court  to  enforce  tli^*"*^' 
therclbre,  the  cross-bill  was  necessary,  for  the  author  a.  J-^*' 
''but  when  he  relies  upon  his  rights,  merely  by  way  of"   ^^* 
fence  to  the  relief  sought  against  him,  it  is  not  necef^^^'-   / 
to  do  so."     So,  in  note  2  to  the  same  page,  it  is  said  : 
general,  the  defendant  cannot   have  any  positive   tr 
against  the  plaintiff,  even  on  the  subject  matter  of 
suit,  except   by  cross-bill" — citing  a   great   many   ^-^^ 
thereon.     Here  the  defendants  want  positive  relief.  \J-    -^^    ^^ 
want  their  part  of  this  fund,  if  it  has  accumulated  so  ^   —       ^^ 
be  ready  for  distribution,  and  if  equitably,  they  ha'V^ 
right,  to  part  of  it,  and  their  part  of  its  issues.     Tiiey  \<^ 
to  know  how  much  of  it  sprang  from  profits  made  \\^-* 
they  were  members  of  the  company,  and  what  tlieir 
rata  share  of  it  is.     They  allege  that  it  is  too  large, 
yond  the  charter  power  to  retain  it,  and  beyond  the  r 
lutions  adopted  by  the  directors  themselves,  and  bey 
the  ruMics.sities  of  the  company  to  retain  it,  in  order  to  n» 
prol)ai)lo  losses  in  future,  and  ask  positive  relief — the  m. 
pra  'tical  sort  of  relief — to  have  the  money  due  them  p 
to  tlieni. 

So  Siory  lays  down  the  same  principles  in  his  Equ  i 
Pleading  and  Practice,  gS''5'^-^  o\)i,  389,  3i>9,  notes  3  a 
(a).     See  also  Mitford's  Pleading,  81 ;  13  Ga.^  478,  4S 
U  /^,  101, 171;  1  Smed.  aud  ^.  C\i,,^"v^,^Si\\  <i  Cim. 
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28S;  H  Wheat.,  440;  14  Blatch.,  371,373;  3  Ga., 
61  75.,  329, 333-5  ;  3(5  /6.,332  ;  57  111.,  422  ;  22  N.  Y. 
471;  15  Ala.,  501,  513. 

e  Code  makes  an  answer  in  the  nature  of  a  cros3-bill 
Las  a  crossbill.  |4181,  So  that  the  demurrer  was  not 
erly  sustained  on  the  ground  that  it  is  not  germane, 
do  we  tliink  tliat  the  ground  is  aided  by  stating  that 
;ause  arose  for  relief  after  the  original  bill  was  filed, 
ose  by  the  bill,  and  is  germane  to  it;  nay,  it  existed 
re;  knowledge  of  it  may  have  come  to  defendants 
!  the  bill  was  tiled.  But  for  the  allegations  of  the  bill, 
ay  not  have  been  known  or  a  suit  been  instituted; 
if  the  bill  uncovers  facts  transpiring  before  it  was 
;lit.  and  discovers  e(|uitable  rights  to  the  defendants, 
should  they  not  ask  relief  arising  from  those  facts! 
they  bring;  a  separate  suit  in  such  a  case?  Equity 
nothing  by  halves,  but  gives  complete  relief.  He 
aeefc.s  it  must  do  it.  Code,  §g3084, 30^5 ;  14  Ga.,  323 ; 
(i;  332.  And  he  must  do  it,  we  think  those  coses 
in  the  verj-  case  in  which  he  himself  seeks  it,  if  the  re 
■ought  by  the  defendiints  be  akin  to  the  subject  in 
ti  to  which  he  seeks  relief  for  himself 
^he  fifth  ground  is  equally  indefensible.  How  are 
efendants  outside  parties  to  a  litigation  into  which 
lare  been  invited ;  and  when  ihev  come  in  as  classes, 
rented  by  certain  individuals  of  eacli  class,  selected 
tnplainant,  for  the  reason  that  service  could  not  be 
on  all  the  class,  is  it  just  [<;  dismiss  their  cross-bill, 
iit  by  the  select  men  the  company  itself  served  for 
the  class,  and  thus  turn  out  of  doors,  not  oidy  the 
they  represent,  but  the  select  men  who  were  served 
«  compQny  ? 

So  also,  in  respect  to  the  fourth  ground,  it  appears  to 
they  should  prove  what  they  alleg-.tlial  the  reserve 
18  more  than  the  charter  or  any  rosohitioa  of  the 
■tor«  anthorized.  or  than  the  neoei^sities  of  the  com- 
■  Araipenses  and  reasoiiabJe  expeclatioua  ol  V'iaisea 
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Inquired,  that  the  protest  against  it  is  quite  clearly  ex- 
pressed, and  amply  siilGcient  to  make  an  equitabe  issue 
thereon. 

4.  And  so,  too,  in  respect  to  the  third  ground — notice.  The 
allegation  is,  that  nothing  is  on  the  books  cl'  the  company, 
from  which  it  could  be  seen  that  more  than  ten  per  cent 
of  annual  profits  had  been  reserved,  and  that  a  resolution 
ol  the  directors  announced  that  they  would  not  go  beyond 
that  per  cent  on  profits  annually,  or  two  hunured  thonsuud 
dollars  in  bulk,  and  that  they  had  no  actual  notice  of  any 
sort.     Besides,  it  would  be  a  hai-d  rule  to  charge  those 
interested  in  a  mutual  venture  with  others,  managed  ne<i- 
essarily  by  a  Jew  agents,  by  presumptions  of  any  sort,  ^*' 
copt   quite  strong,  almost  imperative,  with  construct^'** 
notice  that  the  agents  and  managers  had  done  what  nei  t^l^** 
the  ciiarter  of  the  company,  nor  their  own  resolutions,    ^^^ 
the  exigencies  of  the  management  authorized. 

5.  Nor  is  there  anything  in  the  second  ground,  '^Ijeca^ 
the  part  ies  named  sue  for  themselves  and  others  in  like 
tion  and  I  he  others  are  not  named."  When  sued  as  a  cl 
they  m.iy  d(»fend  as  a  class,  and  if  the  cross-bill  be  a  leg 
mate  mo<l»»  of  defence,  by  asserting  rights  springing  c 
of  the  subject-matter  of  rhe  bill,  and  asking  relief  there 
i^  may  l)e  llled  by  tli  'in  as  a  class. 

^>,  7,  S,  J^  10,  IK  I  J,  i;;.  And  this  brings  us  to  the  r 
issue  made  by  tliis  cross-bill,  and  the  demurrer  there 
to  wit :  is  there  e(iuiiy  in  the  cross-bill? 

Tiiere  is,  if  these  classes,  represented  by  th'>  select  m 
chosen  by  the  complainant,  who  did  not  have  insuran 
in  rh(»  comi)aijy  at  the  time  the  bill  was  filed,  had  equitj::^ 
ble  right-,  to  a  part  of  the  accumulated  fund,  to  which  th 
money  they  puid  in,  as  they  allege,  contribuleil,  by  profit 
made  wliilo  th<\v  W(mv-  insured  in  the  company. 

TlieCodeo!'  tliis  stute  declares  that,  '*  the  contract 
in-urance  is  soiiuvimes  upon  the  idea  of  mutuality,  bj 
whirh  each  of  the  assured  becomes  one  of  the  insurers 
thereby  becoming  inleresle^im  V\v^igYo^v^^\s.\vv!j.\\d.VyU^v; 
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ttie losses,  without  a  cliarler,  such  an  orsjanization  would 
^  governed  by  the  general  law  of  partnerships  ;  wlien 
incorporated,  they  are  subject  to  the  terms  of  their  char- 
ter.'^   Code,  pJ.S3(>. 

The  nece:^  ary  deduction  from  this  legal  principle  incor- 
porated  into  our  Code  is,  t!iat,  except  in  so  far  as  not 
changed  by  the  charter,  the  general  law  of  partnership,  as 
to  profit  smdloss,  governs  a  mutual  insurance  company, 
JJJst  as  the  general  law  of  partnership,  as  to  profit  and  loss, 
Soverns all  partnership //i^6<?*  *e*t',  unless  changed  by  the 
ferms  or  ariidos  of  partnership.   The  slipulations  between 
partners  will  control  the  partners  and  regulate  their  'Mghts 
*nd  liabilities  infer  sese^  no  matter  what  those  rights  and 
^^abilities  would  otherwise   bo    under  the   general   law. 
''*^Iien  a  charter  is  granted  and  accepted,  and  the  entity 
called  an  incorporated  company  is  created,  the  charter  be- 
comes the  articles  of  partnership ;  or,  to  be  more  accurate, 
perhaps,  in  the  use  0£  language,  the  charter  stands  in  the 
place  of  the  articles  of  partnership,  and  modilii^s  the  gen- 
eral law  as  respects  losses  and  profits,  which,  without  its 
Srant,  would  have  governed,  and  the  charter  b(»come8  the 
governor  wherever  the  two  authorities  collide.     Still,  the 
general  analogy  between  the' entity  based  on  mutual  par- 
ticipation in  profits  and  losses  and  the  partnership  based 
^^  the  same  thing  remains;  and,  except  as  chunged  by 
tno  charter,  equity  will  apply  the  general  laws  of  part- 
'^ership  in  respect  to  interest  in  and  divisicm  of  i)rofits  to 
trie  entity,  which  would  be  applied  to  such  interest  and 
^^^i-sion  in  the  partnership,  except  in  so  far  as  the  articles 
**    Contract  between  the  partners  had  modified  its  appli- 
^•*On  between  the  partners, 
^  the  one  case,  the  contract  is  made  by  the  parties,  and 
make  it  what  they^  please;  in  the  other,  it  is  made 
by  those  who  agree  to  it  by  becoming  members,  insur- 
in  it,  paying  premiums  and  risking  loss(»s  and  draw- 
1)rofit9,  but  it,  unlike  a  mere  partnership,  must  be  born 
state,  aiid  live  t>o  io/jg  as  (he  state  perimtsAiy  \>\^ 
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charter  which  sanctions  the  contract  mndc  as  each  rot 
enters  ;  and  the  state  also  contracts,  by  the  cliartcr,  mi 
the  entity,  for  the  beneHt  of  all  who  may  become  member 
of  it. 

The  fundamental  principle  at  the  oase  of  all  parraer- 
ships  is  division  of  losses  or  profits,  in  some  form  or  de- 
gree or  other, — equal  or  otherwise,  as  the  terms  may  be, so 
far  as  themselves  are  concerned.  So  our  Code  declares, 
§2830,  sHjpra,  that  in  case  of  mutual  insurance  companies, 
*'tho  idea  of  mutuality"  involves  the  result  that  eact 
assured  becomes  interested  in  the*  profits  and  liable  foi 
losses. 

Does  the  charter  of  this  company  annul  this  idea  ' 
mutuality,  or  does  it  only  regulate  its  mode  and  app^i*^ 
tion,  and  enforce  it,  within  certain  restrictions  thcr< 
made?  It  seems  to  us  that  it  recognizes  fully  the  id<?** 
mutuality,  and  makes  each  assured  an  insurer  and  a  T 
ticipant  in  losses  and  profits.  The  fourth  and  control-' 
section  on  the  point  is  as  follows,  as  amended  in  1849 
1850  : 

"Skc.  4.  Ami  be  it  j'urlhir  enacted,  That  whenever  said  corj 
tioii  Bhiill  make  any  iusuranco  on  any  j)roperty,  the  member  6 
piired  nhall  j)ay  the  required  premium  in  cash,  or  give  his  nc 
boinl,  well  secured,  for  the  amount  of  the  insurance  money,  pa 
one  day  after  date,  and  shall  dei)osit  in  money  with  the  treasu 
tlio  corporation  at  least  ten  per  cent  of  said  note*  which  si 
entered  as  a  credit  thereon,  and  the  funds  thus  raised  may  l>o  t 
to  the  payment  iA  the  losses  and  expenses  of  the  corporation, 
the  event  of  an  accumuhited  surplus  beyond  tho  necessities 
corporation,  the  directors  are  hereby  authorize<l  to  divide  11 
rimonj^  the  stockholders  thereof,  according  to  the  respective  J 
of  tlicir  i)reiniunis,  and  the  directors  may,  at  any  timo  w 
ncces.sities  of  the  company  re<iuiro  it,  collect  such  further 
may  bo  necessary,  by  making  assessments  on  said  notes,  i' 
tiun  to  tho  original  amount  of  each  note,  giWng  thirty  da} 
by  mail  to  each  member,  but  no  member  shall,  in  any  eve 
ble  to  pay  more  than  his  i)remium  net  or  cash  premium." 

Each  assured  is  required  to  pay  in  cash,  or  give 
well  secured,  for  the  insurance  money,  depositing 
cent  cash,  and  the  fuu(is  W\\ia  x?as^vV  ^^o  \,q>  N\\si ^^ 
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Qses  and  losses,  thus  making  each  liable  for  losses 
e  extent  of  his  premium  note  or  cash  premium,  but 
lore,  as  provided  in  the  last  clause  of  the  section, 
as  to  profits  and  participation  in  them,  the  section 
3  that  the  directors  are  authorized  to  divide  them, 
I  they  become  "an  accumulated  surplus  beyond  the 
ssities  of  the  corporation"  "among  the  stockholders 
;of,  according  to  the  respective  amounts  of  their  pre- 
ns."  Thus  every  stockholder  is  interested  in  the 
ts,  because,  when  the  fund,  which,  of  course,  is  what 
ins  after  paying  losses  and  expenses,  swells  "beyond 
lecessities  of  the  corporation,"  and  the  excess  be- 
s  subject  to  distribution,  he  participates  in  the  divis- 
So  obligation  to  pay  losses  to  a  certain  extent,  that  is, 
)  amount  of  his  premium,  and  participation  in  profits, 
L  the  fund  reserved  for  the  necessities  of  the  corporation 
nes  larger  than  necessary,  is  the  liability  and  jmvi- 
of  each  stockholder.  The  idea  of  mutuality  is  not 
fore  destroyed,  but  enforced,  if  not  by  tlie  letter,  cer- 
^  by  the  spirit  of  the  charter.  But  the  very  name  of 
ompany  indicates  that  mutuality  is  its  character,  and 
itedly  in  the  pleadings  the  complainant  avows  that 
19  organized  strictly  upon  tlie  mutual  plan,  "and 
that  plan  all  of  its  operations  have  been  conducted." 
lat  does  "stockholder"  mean  in  tliis  section  of  this 
er,  and  when  must  he  be  one,  so  as  to  participate  in 
ision?  Is  he  a  stockholder  at  the  time  when  tlie 
accumulated  beyond  the  necessities  of  the  corpora- 
or  is  he  one  only  at  the  time  when  the  division  is 
I  If  he  had  been  for  ten  years  a  stockliolder,  and 
g  those  ten  years  profits  had  been  made  to  the 
Dt  of  half  of  this  million  of  dollars,  and  had  ceased 
Hie,  or  renew  by  receipt  his  i)olicy,  a  week  before 
ill  was  filed,  does  he  cease  to  be  a  stockholder,  in  the 
of  being  entitled  to  share  in  what  his  money  helped 
ke  t  Suppose  that  he  wished  to  continue  and  to  rc- 
Igr  receipt,  and  tlie  directors,  as  they  couVddo^Vv^ 
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abandoned  the  state  where  he  lived  and  his  insured  pre 
erty  was  located,  or  the  ierritory  m  this  state  where  t 
property  was  located,  and  thereby  had  virtually  cancel] 
his  policy,  without  fault  on  his  part,  and  before  this  ^ 
done  and  durinir  his  connection  with  the  company,  t 
whole  of  this  surplus  fund  had  accumulated,  is  it  t 
moaninii:  of  the  charter,  full  of  the  mutuality  idea  as  it 
that  though  he  had  paid  in  every  cent  which,  by  the  ter 
of  the  charter,  he  could  be  made  to  pay  for  losses,  he  shoi 
have  not  one  cent  of  profits  which  liad  swollen  to  solai 
a  fund  durinir  the  time  he  wiis  putting  in  his  money,  \vhi« 
with  what  others  conlrilmted.  made  everv  cent  of  Ihefu 
for  distribution  ?  Suppose  that,  at  the  time  of  division,! 
a  stockholder  then  a  member  had  contributed  a  dime 
the  fund,  is  it  to  be  divided  amoni'  them  onlv,  and  are 
those  w^iose  money  made  it  to  be  turned  off  wilii  nothii 
Is  tliis  the  construction  which  a  court  of  justice,  eit 
law  or  equity,  can  rationally  put  on  the  word  stockhol 
when  used  in  the  matter  of  dividin*:  what  a  mutual  i 
had  made?  Tlie  mutualitv  would  be  that  those  wl 
stock  madt^  the  money  should  jret  nothing,  and  those  w- 
stock  made  nothins:  should  "ret  all.  Stockholder  cai 
mean  here  what  it  does  in  a  stock  insurance  conip- 
where  the  owner  of  the  stock  may  sell  it,  and  another  I 
his  j)lace  by  purchase.  The  only  stock  which  is  he! 
this  company,  under  this  charter,  consists  of  premiums  j 
to  insure  ])roperty,  not  transferable,  except  with  the  pi 
erty  iusured,  and  not  then,  except  with  the  consent  of 
company.  Stock  paid  into  a  company,  not  mutual,  is 
on  to  no  proi)erty,  but  passes,  in  the  manner  in  which 
charter  directs,  from  one  to  another  person,  at  any  p 
asrreed  on  l)y  the  parties. 

The  language  of  this  charter  is  in  the  alternative  a 
ihe  mode  of  payment.     It  might  be  by  note  for  all 
l)reiniuia  except  ten  per  cent,  or  for    cash.     When 
business  was  conducted  on  the  note  svstem,  and  territ 
was  abandoned,  ur  Uio  \)o\\viy-V\o\3i^x  qqwW^  but  did  i 


lenev  lus  policy,  and  it  became  necessary  to  call  for  an 
issessment  oii  his  note  or  bond,  could  he  plead  in  liar, 
"Yon  Would  not  renew  for  me,  and  Ihereforo  I  will  not  pay 
Ibat  per  cent"  ?  Or,  to  put  the  case  Ktronger,  whun  lie  vol- 
untarily ccaeeil  to  renew,  without  auj'  cause,  and  an  assess- 
inent  on  his  note  was  niade  and  demanded,  could  ho  plead, 
"I  am  no  longer  in  your  company,  and  I  will  not  pay  it"? 
WoaJd  not  the  reply  lie,  "Wo  a^jrced  to  insure  yon  for  ayear, 
On  Goniiiileration  that  you  paid  this  per  cent  when  called 
Ml,  and  for  the  purpose  of  paying  it,  you  are  still  a  mem- 
Oerof  the  company?     Wo  carried  your  risk  in  consider- 
■fion  that  you  responded.     Had  the  risk  been  against  us, 
you  Would  have  got  tho  insured  vahio  of  the  property; 
™'  you  were  an  insurer  as  well  as  insun^d,  and  you  agreed 
"O  Insure  others  while  they  insured  you.     Though  now 
yon  ;;r^.  no  member  of  the  comjiany,  then,  when  th.o  loss 
occurred,  you  were,  and  you  must  piiy  whiit  you  promised 
'o  contribute  for  losses."     The  charter  still  calls  liim  a 
'"^niljer  of  the  company  to  contribute  t'^  losses.     It  says, 
*'id  the  directors  may,  at  any  time  when  the  necesr^itiea 
wtliQpo^pauy  require  it,  collect  such  further  sum3  as 
™**y  be  necessarj'  by  making  asscrsments  on  naid  notes,  in 
P'^I>ortion  to  the  original  amount  of  each  note,  piving 
J**irty  days'  notice  by  mail  to  each  member."     What  nieni- 
^f"  *     Only  those  still  insuring,   or  all  who   gave  tlieit 
"otes  as  members  ?    "  But  no  member,-'  tho  charter  adds, 
*llall,  in  any  event,  be  liable  to  pay  more  than  his  pre- 
"iStub  note  or  cash  premium."    Again  we  ask,  what  mem- 
'***■  ?    Undoubtedly  he  who  gave  the  note  is  the  member 
•^laded  to,  and  is  called  such  when  (ho  call  i^  """^e  on 
*■»>» -Whether  then  insured  or  not,  if  Cio  loss  occurred 
■^hen  he  was  insured  and  insurer.     So  tho    same  word, 
'««l«Ulber,"  id  used  in  the  beginning  of   tho  Bcction,  and 
^»»«iliber,(rf ooar8e,i3  astockholder.     Shall  hebca  stock- 
*^*Tto  pay  losses,  but  not  one  to  receive  profits? 
_P'«»qneBtionBbIy  the  note  system  was  dropped,  and  the 
otaw  eoald  drop  it,  because  the  charter,  aa  ameiiia^ 
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puts  it  in  tho  alternative,  *'  the  member  so  insured  shsfi 
pay  the  required  premiums  i  n  cash,  or  give  his  note  or  bon4i 
etc.;  but  tiie  cash  simply  took  the  place  of  the  note,  aM 
whether  the  member  paid  cash  or  gave  a  note,  the  mcati- 
ing  of  the  word,  as  used  in  the  statute  or  charter,  is  "tVio 
same,  and  what  it  meant  if  one  system  was  used  is  ^^ 
same  as  it  would  have  been  had  the  other  alternative  l>^^^ 
continued  as  the  mode  of  payment  of  premiums. 

Thus  wo  conclude,  from  the  statute  of  this  state  and  *^  *^ 
construction  of  this  charter,  that  the  idea  of  mutuality    ^ 
the  statute  remains  in  tho  charter,  and  the  true  constr"^^^ 
tion  of  the  charter  is,  that  a  stockholder  in  this  company^^     ^ 
respect  to  division  of  profits,  is  he  who  put  stock  in  i  t::^      ^ 
the  shapo  of  premium  money,  and  if  what  he  put  in  cr<^=^^" 
tributed  to  make  a  surplus  fund  of  profits,  whether  irm       o' 
out  when  tho  division  is  made,  he  remains  a  membeir        ^^ 
draw  his  share  of  such  profits  according  to  the  amoun.  fc^  «f 
his  premium  paid,  pro  rated  with  that  paid  by  otliers,  ^«^;:^^ho 
also  contributed  to  the  accumulation. 

It  must  be  borne  in  mind  that,  when  the  cash  sy&'t^iB 
was  adopted  in  1855,  as  the  exclusive  plan  of  the  compel,  ''mnji 
all  sums  that  could  be  collected  for  losses  at  anv  tim^     ^at 
of  a  member  were  paid ;  so  that,  whether  he  reneweci^    or 
not,  he  had  paid  up  all  that  he  could  possibly  owe  or>.     ac- 
count of  tho  policy  for  that  year,  and  having  thus  paLc^  all 
he  owed  on  losses,  his  equity  to  partake  of  profits  is  <^om- 
plete.     On  tho  note  system,  he  need  not  pay  till  assessed; 
if  not  assessed  until  the  note  was  barred,  all  unpai*      ^as 
profits  left  in  his  pocket.     So  when  he  paid  all  th^     "P^- 
niium  in  cash,  which  took  the  place  of  the  note,  wh^t^tii    ^^ 
not  needed  for  expenses  and  losses,  or  rather,  in  th^>     ^'^^ 
system,  probability  of  losses,  ought  to  go  in  his  pocket  —     ^ 
charter  makes   no  distinction   between  the  two  r  -■-  3.oae%^ 
Necessarily,  by  the  change,  however,  a  reserve  fund,     -^^s^"^^ 
remained  with  the  directors  in  the  shape  of  secured  ^^  . 

under  that  system,  under  the  cash  svstem,  must  rem^^^— ^^  ^ , 
the  shape  of  money,  wiliiUie  i\Tec\iOT^\^\ivlftwcKafun  ^^"""^ 
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I  mochas  is  necessary  to  provide  for  contingencies  of  probii- 
le  loss  by  fire,  should  so  remain.  Tlie  excess  over  tins  should 
J  divided  from  time  to  time  among  those  who,  under  the 
)te  system,  would  have  retained  it  in  the  part  of  the  note 
lassessed  and  unpaid.  The  decree  itself  recognizes  that 
ockholders  and  members  arc  synonymous,  and  such  must 
'  the  meaning  of  the  charter.  If  a  member  when  the 
oney  had  been  made,  beyond  what  the  necessities  of  the 
tnpany  required  an  a  reserve  fund  to  meet  its  exiy:enciea, 
id  when  a  dividend  should  have  been,  theretore, declared 
ereoii,  he  remains  a  member,  and  therefore  a  stockholder, 
1  it  is  declared,  for  the  pnrj)ose  of  receiving  his  share,  be- 
nse  he  has  paid  all  that  the  charter  required  him  to  pay 
"  losses,  and  what  he  was  entitled  to  for  profits  then  was 
e. 

'^'I'lity  regards  that  done  which  should  Imve  been  done, 
'iie  Hurplus  over  a  proper  reserve  fund  was  in  the  collers 
'he  company,  equity,  therefore,  if  it  appears  th;it  it 
•Jld  have  been  divided  while  the  member  was  still  in- 
^,  and  that  the  division  would  have  allotted  to  him  a 
^i  considers  tho  dividend  declared  and  his  part  given 
'-  If  the  directors  ought  then  to  have  declared  and  dis- 
Wted  the  dividend,  equity  will  decree  that  they  do  fo 
'»  and  will  distribute  it  as  it  would  have  gone  then.  So 
t^  when  the  allegation  in  the  cross-bills  is  that  a  Bur- 
*  for  distribution  was  on  hand  when  the  complainants 
h«  cross-bills  were  insured,  and  that  the  premiums  they 
i  contributed  to  it,  equity  will  ho'd  them  entitled  to  it 
'»  if  it  be  still  on  hand  and  surplm  still,  and  therefore 
demnrrer  admitting  the  allegations  in  the  cross-bills 
*>ldhare  been  ovemiled. 

*>deed,  the  very  essence  of  mutuality  is.  Iliat  those  who 
'bibateto  produce  assets  are  interested  in  proportion 
''••ir  eontiibutionB,  and  if  others  manage  for  them,  are 
'*4abzie8  or  0e«2ui8  que  tntut,  anil  the  managers  tnis- 
'.?•.■  and  eqai^  will  prevent  misappropriation,  or  decree 
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restoration,  if  improperly  withheld.     22  Conn.,  133,  145- 
G;  24  Am.  R,  172-3;  34  Me.,  451 ;  57  N,  Y.,  VJG. 

The  chart  of  the  managers  or  directors  is  the  charter ; 
they  must  be  guided  by  that ;  if  they  go  beyond  its  limits, 
equity  will  restrain  them,  at  tlie  suit  of  those  interested; 
and  if  they  accumulate  a  fund  from  profits  in  excess  of 
that  allowed  by  the  charter  for  a  reserve  fund  to  meet  cas- 
ualties of  fire,  and  bring  that  fund  into  equity  to  declare 
its  status  and  owners  and  direct  its  distribution,  or  the  dis- 
tribution of  its  interest,  equity  will  take  charge  of  the  fund 
and  decree  that  the  surplus  be  separated  from  the  legiti- 
mate reserve,  and  divided  among  the  equitable  owners. 
So  that,  in  the  case  at  bar,  if  the  fund  whose  status  and 
the  owners  of  which  fund  are  inquired  of  by  the  bill,  be 
more  than  the  charter  authorized,  which  defines  it  as  a  sum 
necessary  for  the  corporation — which  means  necessary  to 
transact  its  business   and,   by   necessary  implication,  to 
provide  for  contingencies  of  fire — that  surplus,  beyond 
what  is  legally  retained,  is  ready  for  distribution  now 
among  those  true  owners  thereof,  the  equitable  owners, 
those  whose  money  made  it,  and  equity  will  immediately^ 
and  in  the  same  proceeding  in  which  it  defines  the  status 
and  owners  of  the  fund,  turn  it  over  to  them.     The  legal 
title  to  it  may  be  in  the  corporation,  but  the  true  equitable 
title  is  in  the  contributors  to  it.     We  think  that  the  above 
is  deducible  from  Singleton  vs.  S,  W.  R.  R,  Co,.  70  Ga.^  464, 
and  Georgia  R.  R.  Co.  vs,  Siniih  et  al.^  CormrCrs^  71  Ga>^  863; 
40  6^a  ,582,  583,  620,621,623,  627;  4  Peters,  152;  57  Me., 
286-7-9;  84  N.  J.  K,  489;  2  Conn.,  579;  18  How.  (U.  S.), 
331,  342-3;  and  Pickering  vh,  Stephenson,  L.  R,  14  Eq., 
322,  (2  Abbott's  Dig.,  No.  55,  p.  711.) 

To  construe  this  charter  correctly,  reference  must  be 
made  to  the  entire  fourth  section,  as  amended  by  the  act 
of  1366,  now  under  review;  to  the  note  system,  as  well 
as  to  the  cash  system ;  for  both  are  in  it,  and  the  meaning 
of  it  is  reached  only  by  examining  it  in  the  light  of  both. 
It  was  organized  first  on  the  note  system,  ten  per  cent  of 
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cash  only  being  paid  in ;  and  if  loss  occurred,  assessments 
were  made  on  the  reserve  to  meet  that  io33,  the  reserve 
being  those  notes  on  the  insured  in  the  possession  of 
the  company,  the  insured  being  also  mutual  insurers 
Tvith  al!  others  to  the  amount  of  their  notes.  When  ex- 
penses and  losses  were  all  paid  by  the  cash  in  and  the 
assessments  made  on  the  notes,  tho  notes  were  cancelled 
and  the  profits  of  each,  thus  mutually  insured  and  a  mu- 
tual insurer,  was  the  unpaid  part  of  the  note  thus  cancelled, 
and  not  a  cent  more  of  which  could  be  collected  from  the 
maker. 

When  the  note  system  was  abolished  and  a  pure  cash 
system  took  its  place,  the  change  simply  put  cash  in  the 
.place  of  notes,  less  insurance,  I  suppose,  being  charged. 
But  the  charter  had  authorized  a  reserve  fund ;  and  the 
far-seeing  managers  provided  for  il  in  certain  resolutions 
Sxing  ten  per  cent  on  profits  as  the  annual  contribution 
to  that  reserve  fund,  and  for  the  remaining  part  of  the 
profits  scrip  was  lo  be  issued  annually  to  the  policy-hold- 
ers for  one  year,  to  be  paid  wiien  the  cash  means  of  the 
company  amounted  to  two  hundred  thousand  dollars.  So 
that  they,  the  then  directors,  considered  ten  per  cent  on 
profits  as  the  annual  measure  to  pile  upon  tho  reserve  fund, 
and  for  tho  balance  scrip  was  to  be  issued,  payable  when 
that  fund  reached  two  hundred  thousand  dollars.  This 
scrip  was  profits,  which  took  the  place  of  what  was  left 
unpaid  in  the  notes  of  the  policy-holders  when  cancelled. 
Whatever  was  not  issued  to  a  then  stockholder  entitled 
to  it,  he  is  entitled  to  that  now ;  because  he  has  paid  all 
his  contribution  to  the  losses  while  insurer  and  insured, 
and  is  entitled  to  his  share  of  profits  while  so  insurer  and 
insured. 

14.  We  cannot  see.  as  contended  for  'by  the  able  and 
learned  counsel  for  the  corporation,  that  the  principle  of 
mutuality  was  destioyed  by  the  act  of  1856,  which  makes 
the  foarth  section,  cited  above,  read  precisely  as  cited.  It 
wna  not  contemplated,  either  by  the  general  assembly  or 
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tho  corporation,  to  kill  mutuality,  or  to  inflict  upon  it  any 
dangerous  wound.  It  authorized  a  change  in  the  mode  of 
contribution  to  the  capital,  the  right  to  reserve  a  fund 
necessary  to  meet  emergencies,  and  then  retained  the 
mutuality  of  all  stockholders  in  participating  in  profits 
made  during  their  membership,  inasmuch  as  they  had  pre- 
paid their  full  share  of  the  fund  for  losses. 

We  see  very  plainly  that  the  sufficiency  of  the  limit  of 
two  hundred  thousand  dollars  cash,  to  fix  the  time  when 
the  scrip  should  be  paid,  cannot  apply  to  all  years,  because 
the  amount  of  risks  varies  with  the  different  years.  Ac- 
cording  with  the  increase  of  business  will  be  the  increase 
of  risk,  and  proportionately  will  the  amount  of  cash  nec- 
essary to  meet  that  risk  increase.  But  it  is  not  so  clear 
how  the  per  centum  on  profits  annually  applied  to,  the  re- 
serve fund  should  be  increased.  Witli  the  increase  of  the 
volume  of  business,  the  premiums  and  profits  ought  to  in- 
crease, and  increased  profits  ought  to  set  off  increased  rislvs, 
and  the  per  centum  should  be  the  same  every  year,  unless 
in  case  of  unusual  destruction  by  fire,  which  is,  I  appre- 
hend, provided  for  in  the  estimate  originally  made  of  ten 
per  cent.  Besides  these  cross-bill  complainants  allege 
that  these  and  similar  resolutions  fixing  this  per  cent  of 
scrip  for  annual  profits,  after  deducting  ten  p?r  centum, 
were  ])ublished  from  year  to  year  in  order  to  invito  insur- 
ance, and  that  some  of  them  were  induced  tliereby  to  in- 
sure. If  so,  it  would  add  weight  to  their  right  to  hold  the 
company  to  its  publication  and  to  keep  the  directors 
within  the  limits  of  reserve,  which  they  thus  fixed,  and  ap- 
propriate the  balance  to  profits  for  stockholders. 

15.  The  equity  of  those  forced  out  without  fault,  is 
greater  than  that  of  those  voluntarily  retiring;  for  while 
the  right  to  decline  longer  to  insure  in  certam  territories 
is  conceded,  it  does  not  follow  that,  when  the  corporation 
does  withdraw  and  decline  to  renew  policies,  it  must  not 
^account  for  past  profits  made  by  the  money  of  the  Ala- 
bama, South  Carolina,  Florida  or  Mississippi  policy-holders, 
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while  they  were  insured.  The  company  may  refuse  to 
renew, — nay,  it  may  cancel  a  policy ;  buL  when  it  annuls  for 
the  future,  it  must  settle  fairly  for  the  past.  It  may  dis- 
solve the  partnersliip  with  some  who  were  members,  but 
it  is  liable  for  what  it  owed  them  at  the  dissolution. 

But  applying  the  analogy  of  partnership  law  again,  it 
would  seem  clear  that,  as  the  corporation  miglit  dissolve, 
so  might  the  corporators,  such  of  them  as  chose  not  to  do 
business  longer  in  that  concern,  also  dissolve.  It  is  the 
right  of  all,  of  each,  unless  restricted  by  contract  or  char- 
ter, to  cease  to  insure,  and  thus  dissolve  the  rehition ;  and 
exercising  this  right  they  forfeit  no  profits  previously  made, 
but  carry  into  voluntary  retirement  their  just  portion  of 
the  profits  made  while  members. 

16.  No  statute  of  limitations  can  apply  to  all  of  these 
cross-bill  complainants,  because  many  of  them — Carlton, 
for  instance — were  insured  but  a  year  or  two  before  the 
bill.  Besides,  the  relation  makes  a  sort  of  trust,  a  con- 
tinuing trust,  and  the  statute  does  not  bar,  especially  until 
the  limit  is  complete  after  knowledge  of  the  acts  of  the 
trustee  which  made  the  fund  accessible  for  distribution. 
The  allegation  is,  that  the  conduct  of  the  directors  in  re- 
serving more  than  ten  per  cent  of  profits  was  unknown, 
and  on  tlie  books  and  nowhere  else  could  it  have  been 
known  by  these  defendants,  no  matter  how  diligent  in  in- 
specting records  open  to  them;  and  that  the  filing  of  these 
pleadings  by  the  complainant  is  the  first  notice  they  hud 
thereof.  Besides,  deception  in  fact,  though  not  in  design, 
is  alleged,  which  amounts  to  legal  fraud,  and  the  statute 
begins  when  it  is  discovered. 

17.  We  do  not  see  that  any  demand  was  necessary,  in 
view  of  the  facts  developed  in  this  case.  It  seems,  how- 
ever, that,  by  abundant  caution,  it  was  made  prior  to  the 
filing  of  the  last  cross-bill,  which  seems  to  have  contained 
all  the  allegations  preceding  it  in  substance.  61  Ga.j  329, 
885 ;  29  Id.,  204, 273 ;  13  /./.,  287 ;  40  /(/.,  373 ;  6  M,  265 ; 
11  My  438,  445 :  32  Id.,  245 ;  Hooper  cfe  Co.  V8.  Crawford^ 
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September  Term,  18S3.    But,  really,  where  parties  are 

called  in  by  a  stakeholder,  whether  directors,  agents  or 

trustees,  to  contest  for  a  fund,  where  is  the  necessity  of 

demanding  it  or  the  share  claimed  ? 

See,  generally,  on  the  above  points,  cited  by  plaintiff  in 

error:  63  Me.,  99;  7  Paige.  19S,  202-3;  33  Conn.,  446, 

•455-6;  42  M,  17,  27;  7  Allen,  2&5,  512,  517;  45  Barb., 

510:  13111.,  516;  Morawetzon  Corp.,  §§381,  346,344,425, 

405,  376,  403,  434,  404,  39  Ind.,  289,  371 ;  50  Miss.,  662; 

57  Me.,  286;  36  Ind.,  423;  22  Conn.,  133,  145-6;  83  Pa. 

St.,  293;  9  Allen,  319;  34  Me.,  481;  3  Mason,  311,  312, 

57  N.  Y.,  196 ;  2  Conn.,  579 ;  18  How.  (U.  S.),  331,  342-3  ; 
34  N.  J.  L.,  489;  4  Peters,  152;  15  Ala,  501,  513;  22 

N.  J.  Eq.,  471;  57  111.,  424;   Code  of  Ga.,  §§30S4-5-6, 

3193-7,3255;  11  6^a.,195,43S,445;  32  7rA,245;  6  /rf.,265; 

49  M,  373  ;  13  M,  287,  478,  482;  40  M,  582,  623,  627. 

18.  The  principles  deducible  from  these  authorities  ap- 
proach the  questions  made  here,  and  throw  light  upon 
them  ;  but,  really,  none  cited  by  either  side  is  so  similar 
to  the  case  at  bar  as  to  control  it.  The  construction  of 
charters  is  like  that  of  wills — each  is  a  separate  thing,  and 
ordinarily  must  be  construed  by  itself.  In  the  light  of 
such  authorities  as  vigilant  counsel  on  both  sides  have 
produced.,  we  read  our  own  Code  and  the  charter  of  this 
company,  and  construe  it  to  mean  what  is  indicated  above. 

It  will  be  well  to  add  that  this  opinion  does  not  collide 
with  the  general  rule  that  the  declaration  of  dividends  is  mat 
ter  n^uch  in  the  discretion  of  the  directors  of  corporate  bod- 
ies, and  equity  is  loth  to  disturb  their  action.  This  case  is 
without  that  rule,  entirely  untouched  by  it.  Here  the  direc- 
tors themselves  say  that  they  have  a  fund  ready  for  distribu- 
tion, in  whole  or  in  part — corpus  or  issues — and  wish  the 
court  to  instruct  them  in  respect  to  tlie  owners  of  it,  with 
a  view  to  its  distribution.  The  meaning  of  which  is,  that 
they  are  ready  to  declare  a  dividend,  but  do  not  know 
among  whom  to  make  it,  and  hence  ask  instruction  in  the 
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premises.  It  is,  in  truth,  a  case  made  by  trustees  having 
assets  for  distribution,  and  inquiring,  "How  shall  we  distrib- 
ute ?"  If  this  corporation  were  at  an  end,  and  all  it  had  were 
assets  for  division  at  its  dissolution,  it  would  scarcely  be 
doubted  that  all  whose  money  helped  to  make  the  assets 
should  share  the  profits.  That  is  this  case  as  to  this  fund. 
The  corporation  declares  a  part  of  its  assets  which  it  wishes 
to  divide ;  quoad  hoc^  it  dissolves,  and  all  who  contributed 
to  make  the  assets  should  share  them. 

It  follows  that  the  cross-bills  should  not  have  been  dis- 
missed, and,  of  course,  that  the  decree,  being  founded  on  a 
verdict  in  the  finding  of  which  the  jury  was  not  permitted 
to  find  upon  the  allegations  in  the  cross-bills,  necessarily 
falls.  And  here,  strictly,  the  duty  of  this  court  ends ;  but 
counsel  desire  us  to  give  a  guide  to  the  new  trial  which  must 
be  had,  and  we  propose  now  to  indicate  the  course  which 
should  be  pursued,  if  the  facts,  as  alleged  in  tlio  cross-bilis 
and  admitted  by  the  demurrer,  be  not  contested  as  true, 
but  be  admitted  on  the  re-hearing  as  the  truth.  * 

(1st.)  The  court  below  should  ascertain  the  whole 
an\ount  of  the  cash  reserve  fund  on  hand  at  the  time  of 
the  trial  and  decree,  including  all  accretions  and  interest. 

(2d.)  What  amount  is  necessary  to  enable  the  directors 
successfully  to  operate  and  manage  the  affairs  of  the  com- 
pany, so  as*,  with  the  cash  premiums  paid  from  time  to 
time,  to  insure  the  payment  of  losses  by  fire. 

(3d.)  The  balance  on  hand,  after  deducting  this  necessary 
reserve,  will  be  the  fund  for  distribution,  and  an  equitable 
distribution  thereof  should  be  decreed. 

(4th.)  In  order  to  make  this  decree,  the  court  should  as- 
certain the  amount  in  scrip  wliich  was  actually  issued  annu- 
ally, and  what  should  have  been  issued  for  each  year  after 
the  deduction  of  ten  per  cent  for  reserve,  and  who  were  the 
policy-holders  of  that  year,  either  by  policies  issued  or  by 
receipts  renewed,  and  the  cash  premium  each  paid  for 
that  year;  and  thereupon  it  should  decree  that  the  differ- 
ence, if  there  be  any,  between  the  scrip  issued  to  each, 
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and  what  should  have  been  issued  after  the  ten  per  cent 
reservation,  is,  in  equity,  his  money,  and  should  be  decreed 
to  him  as  of  that  date  now.  And  so  on  from  year  to  year, 
since,  under  the  amended  charter,  the  reserve  fund  was 
put  in  operation,  excepting,  always,  those  policy  or  re- 
newal receipt-holders.who  have  sustained  losses  and  been 
settled  with. 

(5th.)  If  this  distribution  among  policy-holders  of  each 
year  should  not  exhaust  the  fund  for  distribution,  then  the 
remainder  should  be  divided  between  all  who  have  paid 
money  on  piremiums  to  the  company  at  any  time  since  the 
inauguration  of  the  policy,  under  the  amended  charter,  of 
a  reserve  fund,  pro  rata  to  the  money  contributed  respect- 
ively, excepting,  as  before,  those  who  sustained  losses  and 
have  been  settled  with. 

(Gth  )  The  present  company,  under  its  present  manage- 
ment, is  the  best  possible  receiver.  Let  it  retain  the  fund  for 
distribution  as  such;  make  public  the  decree  by  proper 
advertisement,  specifying  the  classes,  and,  if  practicable, 
the  persons  entitled  thereunder;  and  pay,  on  demand,  to 
each  person  entitled, or  his  legal  representative,  his  share; 
and  if  no  demand  be  made  within  seven  years  from  the 
date  of  decree  by  any  person  so  entitled,  let  him  be  for- 
ever barred. 

(7th.)  So  long  as  the  present  charter  shall  remain  unal- 
tered, let  the  future  accumulations  from  profits  be  divided 
among  those  who  hereafter  pay  money  on  policies  or  re- 
newal receipts,  in  proportion  to  the  amount  respectively 
paid. 

It  will  thus  be  seen  that  the  fundamental  principle  on 
which  this  opinion  rests  is,  that  this  company,  by  its  char- 
ter, became  a  mutual  insurance  company  ;  that  no  amend- 
ment thereto  has  altered  the  nature  breathed  into  it  when 
first  the  general  assembly  gave  it  birth,  but  it  remains  to- 
day a  mutual  insurance  company;  that  thus  liability  for 
losses  and  participation  in  profits  became  an  ingredient 
in  the  character  of  each  assured  and  insurer,  and  there- 
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fore,  when  each  paid  up  his  whole  bability  for  losses,  he 
became  entitled  to  share  the  profits,    The  venture  was 
mutual  between  al)  the  members^  and  whilo  the  legal  title 
was  in  the  corporation  to  everything:,  the  equitable  intA"- 
est  was  in  the  corporators,  whose  contributions  made  it  all. 
And  while  the  charter  provides  for  a  division  among  stock- 
holders, that  word  is  synonymous  with  members,  and  the 
true  intent  and  meaning  of  the  word,  as  used  in  respect  to 
a  division  of  profits,  is  members  when  those  profits  wel'e 
made,  as  well  as  those  who  were  members  when  dividends 
were  declared,  if  their  contributions  helped  to  make  those 
dividends.    Therefore,  if,  in  particular  years,  dividends  de- 
clared, after  deducting  the  reserve  on  profits,  were  below 
what  was  prescribed  by  resolution  of  the  directors  as  their 
mc'isure,  the  fund  being  brought  into  equity,  equity  will 
treat  that  as  done  which  ought  to  have  been  done,  and 
will  decree  to  those  who  w^ere  members  during  those  years, 
whether  in  the  company  now  or  out  of  it  now,  what  ought 
then  to  have  been  paid  them,  to  be  paid  first  out  of  the  fund 
in  court  for  distribution.     Further,  as  the  fund  is  brought 
into  court  now,  and  its  legal  status,  in  respect  to  true  owner- 
ship, is  asked,  in  order  tliat  part  of  it,  or  at  least  its  interest 
and  increase,  may  be  divided,  equity  will  regard  such  a 
prayer  for  instruction,  with  the  view  of  dividing,  as  equiva- 
lent to  the  declaration  of  a  dividend,  upon  such  rules  of 
equity  and  such  status  of  the  fund  and  its  ownership  as 
are  just  and  equitable;  and,  inasmuch  as  it  is  impossible 
to  determine  precisely  the  exact  equity  of  each  of  the 
assured  and  insurers  by  tracing  the  contributions  of  each 
policy-holder  into  all  its  fruits  individually,  it  will  con- 
sider each  as  having  contributed  to  the  fund  in  hand,  if 
paid  since  that  fund  was  inaugurated,  in  i^roportion  to 
wliat  each  paid  the  company,  and  hold  each  contributor 
entitled  to  share  in  this  dividend,  which  the  directors  con- 
template, and  in  respect  to  the  equities  of  which  they 
very  properly  ask  advice  and  direction. 

19.  Moreover,  this  court  sees  that  the  great  trust  com- 
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mitted  to  these  managers  of  a  great  corporation  has  a 
double  aspect.     They  must  look  to  the  future,  as  well  as 
to  the  present  and  past.     They  manage  a  scheme,  which 
will  live  when  they  are  gone.     They  must  be  careful  to 
transmit  to  their  successors,  for  managing  for  future  in- 
surers and  assured,  a  body  politic  as  healthy  and  sound 
as  that  which  they  nurtured  so  wisely  and  well.     To  that 
end,  they  must  guard  the  sinew  and  muscle — nay.  the 
heart  whence  issues  the  blood,  without  wliich  the  body  will 
waste  and  die — sinew,  nerve,  muscle,  all  perish — the  credit 
of  the  company.     To  preserve  that,  there  must  be  means 
to  pay  policies  promptly  when  due  by  reason  of  loss,  and 
the  reserved  fund,  authorized  by  charter  and  preserved  by 
them  hitherto,  must  bo  so  kept,  to  the  extent  which  the 
necessities  of  the  corporation  demand.     Equity  tries  to 
seat  herself  in  their  chairs  and  around  their  board,  and, 
while  keeping  her  eyes  open  to  all  the  past,  to  see  the 
rights  and  ec[uiticg  of  all  who  are  now  and  have  been  their 
ceatuis  que  trusty  not  to  shut  them  to  those  who  will  be  the 
cestuis  que  trust  of  the  future  managment  of  the  corpora- 
tion :  but  she  will  direct  that  justice  be  done  to  all. 

Hence»  the  decree  which  this  court  would  make,  if  facts 
admitted  now  be  not  contested,  is,  that  a  reserve  fund, 
sufficient  for  the  future  necessities  of  this  corporation, 
which  will  live  when  all  of  us  are  dead,  be  estimated  and 
ascertained  by  the  testimony  of  the  directors  and  managers 
of  it,  and  of  such  experts  and  others  as  may  be  examined 
on  either  side,  and  other  legitimate  testimony,  and  be  pre- 
served as  a  reserve  fund  ;  and  that  the  remainder  of  that 
in  the  hands  of  the  directors,  at  the  time  of  the  decree,  be 
divided  among  past  contributors  as  heretofore  indicated. 
Little  contributions  from  time  to  time,  carefully  hus- 
banded and  judiciously  invested,  have  made  a  great  heap 
in  the  hands  of  those  entrusted  with  it,  until  it  has  become 
fit  to  be  inquired  into,  and  judicially  investigated  and  ad- 
judicated. The  matter  has  been  carefully  considered.  No 
parallel  case  has  been  found  by  this  court,  or  cited  by  the 
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able  array  of  counsel  employed  on  every  side,  by  which 
we  may  be  guided  out  of  a  labyrinth,  where  the  pathway 
to  light  and  truth  is  not  easily  discerned.  Streaks  of  light 
here  and  there  have  fallen  upon  it,  and  we  have  followed 
the  course  indicated  by  them.  We  hope  we  have  emerged 
into  broad  daylight,  recognized  by  equity,  if  not  visible  to 
those  who  look  through  glasses  stained  by  prejudice  or 
smoked  with  self-interest. 
Judgment  reversed. 

Cited  for  the  company  :  Acts  of  1847,  pp.  123, 128, 126 ; 
Acts  of  1 849-60,  p.  207 ;  Act  21st  December,  1 849,  amenda- 
tory of  the  charter  of  defendant  in  error ;  Acts  of  1849-50, 
p.  205 ;  Acts  of  1855-50,  p.  477;  67  6^a.,106,113, 456,  459, 
463;  21  Md.,  51,90,  91,  92;  80  Pa.,  St.  R,31  (12);  Field 
on  Corp.,  103, 104, 109, 152, 155,  432  ;  Pierce  on  Kailway 
Law,  32  ;  Angel  &  Ames  on  Corp.,  279  ;  5  AVatts  &  Serg., 
223,  243,  245  ;  6  S.  &  R,  504 ;  9  Otto,  463 ;  12  Barbour, 
27 ;  23  Ik,  578;  3  Wallace,  583;  4  Ih.,  255;  61  Oa.,  467; 
Phillips  on  Ins.,  523  (a);  52  Ga.,  640;  1  Wheaton  283, 
6  Gray  (Mass.),  77;  24  N.  n.,428;  1  Beasley  (N.  J.),333; 
Code  of  Ga.,  S2830  ;  11  Mich.,  425,  444;  14  Am.  Dec,  114; 
12  East.,  22, 340,  341 ;  18  Ver.,  512  ;  50  Ga.,  479  ;  55  75., 
431-  61  lb.,  33,  014;  Code,  §4101;  U  Ga.,  556,  569; 
43 /J.,  15;  01  Ib.y  407;  33  Conn.,  447,  455;  7  Paige, 
19S;  41  Conn..  403  ;  55  6^a  ,329 ;  Mason  vs.  Atlanta  Fire 
Co.<,  70  Ga.,  004;  Coates  cfe  Co.  vs.  Allen  et  al.11  Ga.^ 
787;  48  Ga.,  109;  54/5.,3S4;  57  hi,  341;  12  Wallace, 
681;  Code,  §4181;  3  6^a.,424;  13 /</.,  478;  14 /rt^.,  167; 
1  Wallace,  107;  40  G^«.,  199;  45  /r/.,  150;  Code,  §§4206, 
4210;  Kulc  7.,  Ptov.  Code,  p.  1355;  00  G^a.,  18;  Glenn  <& 
Son  vs.  Shearer,  44  Ga.^  16. 

The  leading  authorities  for  plaintiffs  in  error  are  cited 
in  the  decision 
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PouLLAiN  ei  ah  vs,  Poullain,  Sr.,  and  vice  versa. 

1,  Where  the  judge  certifies  in  the  bill  of  exceptions  thatu  new  trial 
was  granted  on  a  special  ground,  but  the  order  in  the  record  is 
general  and  specifies  no  particular  ground,  the  latter  will  control. 

(a.)  There  was  no  abuse  of  discretion  in  granting  anew  trial  in  this 
case. 

2.  Where  exceptions  to  a  master's  or  auditor's  report  in  chancery  are 
sent  to  a  jury,  they  should  pass  upon  them  only  so  far  as  the  mat- 
ters of  fact  submitted  are  concerned,  and  iriust  return  a  verdict 
on  each  exception  aeriatim.  They  are  not  authorized  to  pass  over 
the  exceptions  made  by  one  of  the  parties  without  any  return  as 
to  either  of  them,  or  having  found  on  each  of  those  submitted  by 
the  opposite  party,  to  aggregate  the  sum  found  under  each  particu- 
lar head,  whether  this  be  done  correctly  or  erroneously. 

8«  Neither  the  general  statute  of  limitations  nor  the  act  of  March  16, 
1869,  was  applicable  to  this  case.  No  cause  of  action  could  accrue 
during  the  minority  of  these  complainants  and  during  the  contin- 
uance of  the  fiduciary  relation  between  them  and  defendant. 

4.  Letters  of  dismission  granted  to  a  guardian  under  section  1849  of 
the  Code,  like  other  judgments  of  courts  of  competent  jurisdiction, 
are  a  bar  as  to  the  matters  covered  by  them,  unless  set  aside  for 
fraud  in  tl:eir  procurement,  or  for  other  suflicicnt  cause. 

(a.)  The  right  to  re-open  a  final  settlcn-cnt  between  a  guardian  and 
ward  within  four  years  after  it  is  made,  relates  to  settlements  be- 
tween the  parties  themselves,  without  the  interposition  of  a  court 
of  ordinary,  and  not  to  a  discharge  of  that  court,  upon  final  settle- 
ment and  after  due  citation  and  publication  of  notice. 

5.  The  cases  of  Beall  et  al.,ex*r8,  vs.  Clark  et  al.  and  Hughes  vs, 
Hughes  (last  term)  cited  as  fixing  the  amount  and  character  of 
the  evidence  necessary  to  decreeing  the  specific  performance  of  a 
parol  gift  of  land  by  a  parent  to  a  child. 

(a.)  Costs  in  both  cases  taxed  against  plaintifTs. 

April  8, 1S81. 

Practice  in  Supremo  Court.  Equity.  Verdict.  Stat- 
ute of  Limitations.  Guardian  and  Ward.  Judgments. 
Ordinary.  Before  Judge  Lavvson.  Greene  Superior  Court. 
September  Adjourned  Term,  1883. 

Anna  M.  Poullain  and  Hallie  B.  Poullain  (the  latter 
through  Anna  M.  as  her  next  friend)  filed  their  bill  against 
Thomas  N.  Poullain,  alleging,  in  brief,  as  follows:  Junius 
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Poullain,  the  fatherof  complainants,  died  in  Floyd  county 
in  1802.  Their  mother  was  about  to  take  out  letters  of 
administration  on  his  estate,  but  defendant,  who  is  their 
grandfather,  proposed  to  relieve  her  of  the  trouble  of  ad- 
ministration, and  to  preserve  the  estate  for  her  and  her 
chihlren  just  as  it  had  been  enjoyed  during  the  lifetime  of 
Junius.  Defendant  procured  one  McCuUough  to  admin- 
ister on  the  estate,  and  defendant  himself  became  the 
guardian  of  complainants.  In  18G3,  he  received  from  the 
administrator  $1,000.00,  which  was  the  share  of  complain- 
ants in  the  personal  property  of  their  fatlier's  estate.  This 
was  all  that  defendant  had  charged  himself  with  as  guar- 
dian, though,  in  fact,  he  had  received  other  large  amounts 
of  property.  When  complainants'  father  died,  defendant 
held  the  title  to  a  certain  plantation  in  Floyd  county;  in 
so  doing,  he  was  the  naked  trustee  of  the  former,  who  was 
afflicted  with  epilepsy.  After  the  deatli  of  Junius,  defend- 
ant took  possession  of  the  place,  and  shortly  thereafter 
sold  it  to  an  innocent  purchaser  without  notice;  and  de- 
fendant became  liable  to  each  of  complainants  for  one- 
third  of  its  value,  which  was  placed  at  §J  0,000.00.  Defend- 
ant also  had  the  charge  and  management  of  a  one-seventh 
interest  in  what  was  known  as  the  Fontenoy  Mills  prop- 
erty, which  interest  belonged  to  them,  and  he  had  received 
considerable  sums  therefrom.  (An  account  was  attached, 
including  items  extending  from  1803  to  1808.)  One  Wil- 
liam S.  Poullain,  an  uncle  of  complainants,  died  in  1802, 
leaving  an  estate  in  which  complainants  had  an  eighth 
interest.  Defendant  was  surety  on  the  bond  of  the  admin- 
istrator, and  permitted  the  claim  to  become  barred  by  the 
statute  of  limitations,  and  thereby  became  liable  to  com- 
plainants. (This  claim,  on  account  of  the  estate  of  William 
S.  Poullain,  seems  not  to  have  been  pressed  on  the  trial.) 
They  have  received  nothing  from  defendant,  except  their 
support  and  education  and  a  house  and  lot  in  Greensboro, 
furnished  to  them  and  their  mother  in  1879.  The  prayer 
waa  for  an  account  and  settlement. 
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Defendant  answered,  in  brief,  as  follows :  Admits  receiv- 
ing $1,000.00  as  the  guardian  of  complainants,  arising 
from  their  father'^*  estate.  That  was  all  he  ever  received, 
and  it  was  invested  in  Confederate  securities,  which  proved 
worthless.  There  was  nothing  else  coming  to  them  from 
their  father's  estate,  except  their  pro  rata  share  of  $126.91 
in  Confederate  money,  which  is  still  in  the  hands  of  the 
administrator.  Denies  that  the  Floyd  county  plantation 
belonged  to  the  father  of  complainants ;  asserts  that  it 
belonged  to  defendant,  and  complainants'  father  was 
allowed  to  remain  in  possession  simply  as  a  tenant  at  will ; 
denies  that  complainants  or  their  father  owned  any  inter- 
est in  the  Fontenoy  Mills  property,  but  asserts  that  it  was 
owned  exclusively  by  defendant ;  denies  that  he  received 
any  income  from  that  property  as  guardian  of  complain- 
ants, sets  out  an  account  of  advances  made  to  complain- 
ants, amounting  to  $14,294.89,  and  prays  a  decree  for  bal- 
ance due  to  him.  By  amendment,  $4,020.00  was  &dded  to 
his  charges.  Alleges  that  on  April  7, 1879,  he  was  regu- 
larly discharged  from  his  guardianship  of  Anna  M.  Poul- 
lain  by  a  judgment  of  the  court  of  ordinary  having  juris- 
diction of  the  matter,  she  having  become  of  age ;'  pleads 

that  Anna  M.  became  of  age  on  the day  of ,  1.S7-; 

that  the  gravamen  of  this  case  is  a  cause  of  action  which 
arose  prior  to  June,  1805;  that  she  did  not  bring  suit 
within  nine  months  and  fifteen  days  after  becoming  of  age, 
and  is  barred ;  also  pleads  that  he  is  still  the  guardian 
of  Hallie  B.  and  entitled  to  the  possession  of  her  property, 
and  that  she  cannot,  by  this  suit,  recover  it  from  him.  The 
entire  estate  of  William  S.  Poullain  became  worthless  by 
reason  of  the  results  of  the  war. 

The  case  was  referred  to  an  auditor,  the  substance  of 
whose  report  was  as  follows : 

"  1st.  That  the  title  to  the  house  and  lot  in  the  city  of 
Greensboro,  Georgia,  mentioned  in  the  bill  of  complainants, 
was  in  the  defendant  until  March,  1879,  and  that  he  did 
not  hold  said  property  in  trust  for  complainants. 
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"  2n  J.  That  complainants  had  no  title  to  the  real  estate  in 
Floyd  county,  Georgia,  which  they  mention  in  their  bill, 
and  cannot  recover  it  or  the  proceeds  thereof,  for  the  rea- 
son that  the  statute  of  frauds  prevents  them  from  assert- 
ing title  to  the  same,  and  that  defendant  is  not  estopped 
from  pleading  said  statute. 

"3rd.  I  find  that  the  investment  made  by  the  defendant, 
which  he  mentions  in  his  return  of  May  24,  1864,  to  the 
ordinary  of  Greene  county,  Georgia,  relieves  him  from  all 
liability  to  complainants  for  the  money  he  received,  as 
their  guardian,  from  the  administrator  of  their  father's 
estate.  • 

"4th.  I  find  that  the  discharge  of  the  defendant  as  guar- 
dian of  Anna  M.  Poullain  is  a  bar  to  any  right  of  action 
which  said  Anna  M.  ever  had  against  him  as  such  guardian 

"5th.  I  find  that  the  other  complainant  cannot  maintain 
her  action  against  the  defendant,  she  being  a  minor,  and 
he  being  her  guardian. 

"6th.  I  find  no  evidence  sufficient  to  establish  the  title  of 
complainants  to  any  of  the  Fontenoy  Mills  property,  or 
its  dividends. 

"7th.  I  find  that  the  evidence  does  not  show  that  the  de- 
fendant ever  gave,  or  intended  to  give,  the  real  estate  in 
Floyd  county,  Georgia,  to  the  father  of  complainants,  and 
that  they  have  no  title,  or  acquired  no  title,  by  prescrip- 
tion. 

"  If  I  have  made  a  mistake  as  to  the  law  and  facts  of 
this  case,  then  I  report  that  the  defendant,  as  guardian  and 
trustee,  is  chargeable  with  the  sum  of  $7,002.01,  which 
sum  includes  interest  to  September  15,  ISSO,  and  that  he 
has  expended  the  sum  of  $S,3 17.55  for  the  maintenance 
and  education  of  complainants,  which  said  expenditures 
are  an  equitable  set -off  against  the  sums  chargeable  to  him 
(the  defendant)  as  guardian  and  trustee ;  but  that  said  de- 
fendant is  entitled  to  no  judgment  against  complainants 
for  the  excess  of  his  expenditures  over  the  sums  charged 
against  him.'' 
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To  this  report  complainants  filed  nine  exceptions,  one 
of  law  to  the  fifth  division  of  the  report,  and  the  others  of 
fact.  Tlie  exception  of  law  was  sustained.  Defendant 
also  filed  exceptions. 

It  is  unnecessary  to  detail  the  evidence  on  the  trial  of 
the  exceptions  of  fact.     The  jury  found  as  follows  : 

"We,  the  jury,  find  for  plaintiffs  the  first  exception." 
(And  so  of  each  of  the  successive  exceptions  of  complain- 
ants.) 

"We,  the  jury,  find  for  the  complainants  $7,733.00." 

Defendant  moved  for  a  new  trial,  on  the  following  among 
ether  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  verdict  was  contrary  to  the  following 
charge  of  the  court:  "As  a  general  rule,  the  mode  of  con- 
veying title  to  land  is  in  writing,  but  it  may  be  conveyed 
in  other  ways.  If  a  father  puts  a  son  in  possession  of  hind, 
with  intention  to  give  it,  and  the  son  remains  in  possession 
for  seven  years,  his  title  becomes  perfect,  though  there  is 
no  writing ;  but  if  his  possession  is  less  than  seven  years, 
he  does  not  acquire  title.  It  is  admitted  that  Junius 
Poullain  did  not  remain  in  possession  of  the  Floyd  county 
land  for  seven  years,  and  therefore  he  did  not  acquire  in 
this  way,  and  you  cannot,  on  this  ground,  find  for  the  com- 
plainants. If  a  father  puts  a  son  in  possession  of  land 
with  intention  of  giving  it  to  the  son,  and  the  son  places 
valuable  improvements  on  the  same,  that  would  give  the 
son  a  title.  Under  the  evidence  of  such  improvements, 
complainants'  evidence  that  such  improvements  were 
placed  on  the  land  must  be  stronger  than  the  defendant's 
evidence  on  the  subject." 

(3.)  Because  the  court  failed  to  give  the  following  in 
charge :  "If  one  of  the  complainants,  Anna  M.  Poullain, 
failed  to  bring  suit  within  nine  months  and  fifteen  days 
after  she  attained  majority ,  then  her  right  of  action  was 
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harred  :it  the  time  suit  was  brnusht,  under  the  limitation 
act  ofilarchlG,  1P69." 

(4.)  H:;cuuse  tlia  court  failed  to  charge  as  follow^; 
''  That  if  one  of  the  complaiuuiits,  to-wit,  Anna  M.  I'oul- 
Uin,\vas  ofagcattho  time  her  gjardian  was  discharged  by 
the  ordinary,  then  that  diicharge  operated  as  a  bar  to  Iter 
ri^ht  tq  recover  in  tliis  suit," 

(5.)  Bjcanso  th:!  cou-i  refused  to  charge  the  jury  at  nil 
oti  Uie  (juestioii  rai^ied  by  tho  pleading:^  of  defendant,  as 
to  whether  or  not  the  coinpliiinanl,  Anna  M.  Poullain,  was 
barred  by  the  limitation  act  of  13C9,  and  in  refusing  to 
charge  the  juiy  at  all  as  to  the  legal  effect  of  the  dischariro 
of  the  defendant  from  the  guaiflianship  of  said  Anna  M. 
Poiillain,  which  discharge  was  pleaded  by  defendant  as  a  bap 
to  her  right  of  recovery  in  said  ca^s,  and  exceptions  were 
(iled  by  complainants  to  tlie  liuding  of  the  auditor  in  favur 
of  said  discharge. 

(fl.)  Because  the  jury  failed  to  pass  upon  any  of  the 
seven  exceptions  filed  by  the  defendant  to  the  auditor's 
report. 

The  court  granteil  a  new  trial.  The  bill  of  exceptions 
contains  the  following  recital  as  to  the  ground  on  whii-h 
it  was  granted  : 

•'His  Honor  aforesaid  granted  said  new  trial,  as  lie  stated 
in  his  opinion,  on  the  ground  that  there  was  no  evidemre 
that  such  valuable  improvemCTits  had  been  madeby  JtiniiH 
PouUaia,  the  father  of  said  complainantH,  upon  the  Floyd 
county  plantation,  described  in  the  pleadings  and  brief  ot 
evidence  aforosaid,  as  would  relieve  complainants  from 
showing  a  seven  years  possession  by  said  Junius  Poullain 
of  said  plantaliou*  and  tlic  judge  aforesaid  was  satisfied 
with  said  verdict  as  to  all  other  points." 

In  the  record  the  order  i^t  mer..'ly  that  "  the  verdict  b? 
Bet  aside  and  a  new  trial  1)3  granted,"  without  stating  any 
groand.  Complainants  excepted  to  the  grant  of  the  new 
trial,  and  defendant  filed  a  cross-bill  of  exceptions,  because 
it  was  not  granted  on  all  t  Ikj  grounde  taken. 
V  72-28 
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James  B.  Park  ;  F.  C.  Foster  ;  Joun  C.  Reed,  for  cora- 
phiinants. 

H.  G.  Lewis;  J.  A.  Billups;  D.  B.  Sanford,  contra. 

Hall,  Justice. 

> 

1.  In  the  bill  6f  exceptions,  the  judge  certifies  that  he 
granted  a  new  trial  in  this  case  upon  a  special  ground 
while  the  order  directing  it  is  general  and  specifies  no  par- 
ticular ground,  as  it  appears  in  the  transcript  of  the  record. 
We  are  governed  by  the  latter,  and  as  there  is  much  con- 
flict in  the  evidence  bearing  upon  the  main  points  in  the 
case,  and  a  considerable  degree  of  irregularity  in  the  pro- 
ceedings hiul  on  the  trial,  and  no  small  amount  of  confusion 
in  the  several  fi:idings  by  the  jury  of  the  issues  submitted 
to  them,  wo  think  tlie  court  was  right  in  ordering  another 
hearing ;  at  least,  that  he  did  not  abuse  his  discretion  in 
so  doing.  Hero  we  might,  and  probably  ought,  to  leave 
this  case,  without  determining  any  of  the  numerous  ques- 
tions made  by  either  of  the  bills  of  exceptions  and  writs  of 
error  sued  out  by  each  of  the  parties,  but  as  our  views 
have  been  invoked  upon  several  of  these  points,  we  will 
brieflv  notice  them. 

2.  When  exceptions  to  a  master's  or  auditor's  report  in 
chancery  are  sent  co  a  jury,  they  should  pass  upon  them 
only  so  far  as  the  matters  of  fact  submitted  are  concerned, 
and  must  return  a  verdict  on  each  exception  seriatim. 
Code,  5^^4203.  This  does  not  authorize  them,  as  was  done 
in  this  case,  wholly  to  pass  over  the  exceptions  made  by 
one  of  the  parlies,  without  any  return  as  to  either  of  them, 
or,  having  found  on  each  of  those  submitted  by  the  opposite 
party,  to  aggregate  the  sums  found  under  each  particular 
head,  whether  they  do  this  correctly,  or  very  inaccurately 
and  erroneously,  as  in  this  instance.  It  is  the  duty  of  the 
chancellor  to  make  up  his  decree  from  the  report  of  the 
auditor  or  master,  as  corrected  by  the  several  findings  of 
the  jury.   But  from  the  ambiguous  and  doubtful  character 
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of  these  several  findings,  without  calling  to  his  aid  matter 
dehors  the  record,  this  would  have  been  impossible ;  in- 
deed, to  a  stranger  to  the  proceeding,  the  matter,  as  pre- 
sented by  the  record,  is  w^holly  unintelligible, 

3.  We  do  not  think  the  statute  of  limitations,  either  as 
to  the  general  provision  found  in  the  Code,  or  the  special 
act  of  March  lOth,  1S69,  applicable  to  this  case.  Certainly 
no  cause  of  action  could  accrue  during  the  minority  of 
these  complainants,  and  during  the  continuance  of  the  fidu- 
ciary relations  between  them  and  the  defendant.  There 
was,  therefore,  no  error  in  refusing  to  charge,  at  defend- 
ant's re(iuest,  upon  this  subject. 

4.  But  we  are  of  opinion  that  the  court  should  have 
charged  ui)on  the  effect  of  defendant's  final  discharge  irom 
the  guardianship  of  the  elder  of  the  two  complainants  by 
the  ordinary.  Letters  of  dismission  granted  to  a  guardian, 
under  section  1840  of  the  Code,  like  other  judgments  of 
courts  of  competent  jurisdiction,  are  a  bar  as  to  the  matters 
covered  by  them,  unless  set  aside  for  fraud  in  their  pro- 
curement or  for  other  sufficient  cause.  4  (?«.,  516 ;  9  /J., 
247 ;  15  /J.,  346. 

This  settlement  cannot  be  opened  for  any  other  cause. 
The  right  to  re-open  a  final  settlement  between  the  guar- 
dian and  ward,  within  four  years  after  it  is  made,  relates 
to  settlements  between  the  parHes  themselves,  without 
the  interposition  of  the  court  of  ordinary,  and  not  to  dis- 
charges of  the  guardian  by  that  court  upon  final  settlement, 
and  after  due  citation  and  publication  of  notice.  This 
right  to  reopen  within  the  time  specified,  is  regulated  by 
Code,  §1847,  which  should  be  read  in  connection  with  7fc., 
1840.     See  also  59  Ga,,  703 ;  68  7ft.,  741. 

5.  Without  expressing  any  opinion  whatever  as  to  the 
testimony  develoi)ed  by  this  case,  which,  for  obvious  rea- 
sons, would  be  improper,  we  refer  to  Bea/t  ct  at.^  ex^rs^  vs. 
Clarke^  and  Ilughes  vs.  Ilaghes^  both  decided  at  the  laot 
term  of  this  <*ourt,  as  fixing  the  amount  and  character  of 
the  evidence  essential    to  decreeing  the  specific  perform- 
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ance  of  n  piirol  gift  of  land  by  a  parent  to  a  child.  The  result 
of  our  research  is,  that  the  plaintifTs'  bill  of  exceptions  can- 
not be,  while  that  of  the  defendant  is,  sustained,  so  far  as 
to  tax  the  former  in  both  cases  with  cost. 
Judgment  affirmed. 


The  City  of  Atlanta  vs.  Bellamy. 

Although  this  court  would  not  have  disturbed  a  verdict,  were  tliey 
vested  with  iliscretion  to  grant  or  refuse  new  trials,  such  discretion 
is  vested  in  the  judges  oi  the  superior  court,  and  unless  it  has  been 
palpably  abused,  the  grant  or  refusal  of  a  new  trial,  on  the  ground 
that  the  verdict  is  not  supported  by  the  evidence,  will  not  be  re- 
vereed. 

(a.)  Suits  agairist  municipal  corporations  for  damages  resulting  from 
slight  dej)ressions  or  elevations  made  by  displacing  paving,  flag 
stones  or  bricks  used  in  the  construction  of  streets  should  be  dis- 
couraged. 

April  25,  1884. 

New  Trial.  Municipal  Corporations.  Damages.  Be- 
fore Jndge  Clakk.  City  Court  of  Atlanta.  December 
Term,  1883. 

W.  C.  Bellamy  brought  case  against  the  city  of  Atlanta 
for  damages  resulting  from  a  fall,  which  he  alleged  occurred 
by  reason  of  the  defective  c^iiidition  of  the  paving  on  the 
sidewalk  of  one  of  defendant's  streets,  nedigentlv  allowed 
to  remain  in  that  condition  after  notice  and  opportunitv 
to  repair. 

On  the  trial,  it  was  proved  that  plaintiff  stepped  into  a 
depression  or  hole  in  the  sidewalk,  while  pa^^sing  along, 
about  dusk  in  the  evening,  fell  and  was  injured.  The 
evidence  as  to  plaintiiTs  habits  of  sobriety  and  the  nature 
and  extent  of  the  injury  was  conflicting.  As  to  the  char- 
acter of  the  hole  into  which  plaintiif  stepped,  he  testified 
as  follows:  "  The  hole  in  the  sidewalk,  which  caused  my 
fall,  was  about  four  inches  wide,  I  think,  and  was  as  long 
as  the  flag  stone  was  wide,  say  about  eighteen  inches  long, 
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and  I  shouUl  judge  it  was  several  inclics  deep.  It  was 
about  dusk  wlieu  I  stepped  on  the  edge  of  the  hole,  and 
I  did  not  see  tlie  hole ;  I  don't  think  I  ever  saw  the  iden- 
tical hole  before.  At  the  time  I  fell,  1  was  walking  in 
ordinary  way." 

Lynch,  a  witness  for  the  plaintiff,  described  it  as  follows : 
"  The  hole  had  been  there  seven  or  eight  months  before 
the  Saturday  evening  on  which  I  saw  a  mau  fall  and  two 
negroes  pick  him  up.  A  common  brick  would  more  than 
fill  up  the  hole.  It  was  where  two  flag  stones  did  not 
exactly  come  together,  and  most  of  the  time  a  brick  was 
in  it,  and  frequently  it  was  filled  up  with  dirt,  but  the 
water  would  occasionally  wash  it  out.  The  hole  was  not 
as  deep  as  a  brick  of  common  size,  and  about  as  long. 
The  hole  was  longer  than  a  brick,  say  about  nine  or  ten 
inches,  about  four  inches  wide,  and  not  quite  as  deep  as  a 
brick  is  thick,  less  than  two  inches  deep.  I  filled  the 
hole  up  myself  several  times,  but  it  would  wash  out  again. 
The  flag  stones  did  not  fit  up  close  at  first,  :ind  my  opinion 
is  that  the  hole  was  there  from  the  time  the  sidewalk  was 
made." 

The  jury  found  for  defendant.  Plain!  ilF  moved  for  a 
new  trial,  which  was  granted,  and  defendant  excepted. 

E.  A.  Axgieh;  W.  T.  Newman,  for  plaintiffin  error. 

Read  &  Candler  ;  Reuben  Arnold,  for  defendant. 

Hall,  Justice. 

This  is  the  first  grant  of  a  new  trial  in  tliis  case,  which 
we  think  was  hanlly  warranted  by  what  i<  disi'losed  in  the 
record.  There  was  some  evidence,  howcvrr,  upon  which 
the  lurv  mi;:lit  have  found  differentlv,  thoimli  its  decided 
weight,  as  it  appears  to  us,  is  in  favor  of  the  verdict.  It 
is  impossible  to  place  ourselves  in  the  position  of  the  able 
and  experienciMl  judire  who  presided  at  l!ie  trial,  and  to 
have  commuiiicatinl  to  us  wlialoccurreiues,  dunng  its  pro- 
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P'ess,  may  have  influenced  hi?  action;  doubtless  lie  had 
what  he  deemed  sufficient  and  satisfactory  reasons  lor  his 
course.  He  alone  can  exercise  a  sound  discretion  in  grant- 
ing or  refusing  a  new  trial,  whether  the  verdict  i.i  sus- 
tained by  the  decided  and  strong  weight  of  the  evidence 
or  by  slight  evidence  only.  It  would  require  an  extreme 
case  to  justify  our  interference  with  the  exercise  of  this 
discretion — one  in  which  an  abuse  of  the  power  was  pal- 
pable. This  is  the  invariable  rule  of  our  action.  We 
think  it  conservative,  prudent  and  wise,  and  although  in 
some  instances  it  may  work  hardship,  yet  in  the  vast  ma- 
jority it  tends  to  the  maintenance  of  right  and  justice. 

We  hesitate  not  to  say,  from  what  we  can  gather  from 
the  proceedings  before  us,  that  we  would  not  have  dis- 
turbed this  verdict,  but,  as  before  remarked,  we  liad  none 
of  the  advantages  of  observation  possessed  by  the  judge 
who  conducted  the  trial  and  saw  and  lieard  all  that  trans- 
pired in  its  progress.  Wo  think  that  no  encouragement 
should  be  given  to  actions  brought  against  towns  and  cities 
for  the  recovery  of  damages  resultini*;  from  slight  depres- 
sions or  elevations  made  by  displacing  paving  or  flag 
stones,  or  bricks  used  in  ihe  construction  of  sidewalks  and 
streets.  As  was  remarked  by  Mr.  Justice  Crawford,  in 
Eicera  vs.  The  C!ff/  Council  of  Augusta^  03  Ga.^  378, 
•  Calamities  and  casualties  are  common  to  all.  but  because 
they  occur,  it  by  no  means  follows  that  sucli  as  may  bo 
so  urifortunate  are  entitled  to  recover  compensation  in 
damages  out  of  some  person,  either  natural  or  artificial, 
wlio  may  be  able  to  respond,  notwithstaiiding  it  appears 
thatsurh  impressions  are  beginning  largely  to  prevail.'' 
We  cannot  entertain  the*  idea  that  "  municipal  corpora- 
tions are  insurers  against  accidents  upon  streets  and  side- 
walks, or  that  every  defect  therein,  though  it  inay  cause 
the  injury  sued  ft)r,  is  actionable.  It  is  suflicient  if  the 
streets  (which  include  sidewalks  and  bridges  thereon)  are 
in  a  reasonably  sale  condition  for  travel  in  the  ordinary 
mode,  by  night  as  well  as  by  day."   To  recjuire  higher  care 
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and  diligence,  at  the  hands  of  the  public  authorities,  would 
exceed  the  resources  at  their  command,  and  would  entail 
upon  the  coniinunity  an  unsupportable  burden.  It  is  im- 
possible to  ascertain  speedily  when  the  bricks,  paving  and 
flag  stones  on  the  streets  are  out  of  place,  and  to  keep 
promptly  in  repair  at  all  times  trifling  defects  re>ulting 
from  such  causes.  In  all  suits  for  damages  resultinr  from 
such  causes,  these  considerations  should  have  weight  with 
juries,  whose  peculiar  province  it  is  to  pass  upon  questions 
of  negligence,  under  directions  from  the  court. 
Judgment  aftirmed. 


Grifflv  vs.  The  Augusta  &  Knoxville  Railroad. 

1.  When  this  case  was  first  before  the  court  (70  Ga,,  104),  it  was 
held,  ill  etiocty  that  there  was  no  equity  in  the  bill,  aud  tiiat  the 
complaiuar.t  had  an  adequate  common  law  remedy. 

2.  A  demurrer  having  been  iiled  at  the  return  term  of  the  bill,  and 
at  a  subsequent  term  of  court  an  amendment  liaviu}^  been  made, 
the  demurrer  renewed  and  notice  thereof  given,  it  went,  not  to  the 
amendment,  but  to  the  entire  bill. 

(a.)  The  failure  to  give  notice  of  the  first  demurrer  did  not  work  its 
dismissal. 

(h.)  An  amendment  which  materially  changes  a  case  opens  the  bill  as 
amended  to  demurrer  or  plea,  but  an  immaterial  amendment  has 
no  such  efTect. 

(c  '  The  port  Royal  and  Augusta  Railroad  Company,  having  been  in- 
corporatcnl  by  the  general  assembly  of  this  state,  sold  under  de- 
cree of  the  United  States  court,  and  the  purchasers  having  organ- 
ized themselves  into  a  new  corporation  under  the  act  of  1870,  and 
filed  their  certificate  of  incorporation  in  the  office  of  the  secretary 
of  state,  it  is  not  a  foreign  corporation. 

id.)  A  demurrer  only  admits  such  facts  as  are  well  pleaded,  and 
where  the  bill  alleges  facts  as  true  which  are  contradicted  by  leg 
islative  acts  and  records  of  whicli  the  court  is  bound  to  take  judi- 
cial notice,  it  cannot  hold  such  facts  to  be  true,  and  they  will  not 
prevent  the  sustaining  of  1h:»  demurrer. 

(€  )  This  case  dillcrs  frum  that  in  05  Oa.,  614. 

April  8,  isk. 

Practice  in  Superior  Court.    Equity.    Demurrer.    Rail- 
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roads.    Judicial  Cognizance.    Before  Judge  Roney.    Co- 
lumbia Superior  Court,    fcieptember  Term,  1883. 


Mrs.  Griffin  filed  her  bill,  alleging  that  the  Augusta  & 
Knoxville  Railroad  had  taken  a  strip  of  land,  running 
across  her  plantation  some  two  and  one-half  miles  in 
length,  liad  constructed  its  road  on  this  strip,  had  taken 
timber  for  cross-ties,  had  dug  earth  for  cuts  and  embank- 
ments, leaving  pits  in  which  the  water  became  stagnant, 
causing  miasma,  injuring  the  drainage,  etc. ;  that  the  com- 
pany was  insolvent,  had  defaulted  in  the  payment  of  the 
interest  on  its  bonds,  and  was  endeavoring  to  lease  or  dis- 
pose of  its  franchises  to  parties  unknown.  The  prayer 
was  for  an  accounting,  the  payment  of  damages,  and  an 
injunction  to  prevent  the  company  from  disposing  of  its 
property  or  from  further  taking  or  using  complainant's 
property  until  comi)ensation  should  be  paid. 

The  company  answered  that  the  taking  of  the  land  was 
with  the  consent  of  complainant,  and  denied  insolvency. 

The  chancellor  refused  the  injunction,  and  the  case  was 
carried  to  the  Supreme  Court,  where  the  judgment  was 
affirmed.     (See  70  Ga.,  164.) 

On  the  return  of  the  remitter,  counsel  for  defendant  an- 
nounced that  there  was  a  demurrer  to  the  bill.  This  had 
been  filed  at  the  first  term,  but  no  notiv?o  of  it  had  been 
gi^en,  and  counsel  for  complainant  did  not  know  of  it. 
He  moved  to  dismiss  it  because  no  notice  had  been  given. 
The  court  refused  this,  and  directed  that  written  notice  be 
served,  and  informed  counsel  for  complainant  that  he  would 
grant  a  continuance,  if  desired.     This  was  declined. 

Complainant  amended  the  bill,  alleging  further  default 
on  tlie  part  of  the  defendant  in  the  priyment  of  the  inter- 
est on  its  bonds ;  tliat  complainant  had  brought  an  action 
at  law  for  damages,  but  failing  to  reach  court  until  about 
half  an  hour  after  it  was  called  for  trial,  for  reasons  set 
out,  it  was  dismissed ;  that  she  filed  her  bill  under  the 
ruling  m  ChainhGi^s  vs.  Cincinnati  cjD  Georgia  Railroad^ 


FEBRUARY  TERM,  1884. 


425 


Griniu  vs.  'Ihe  Augusta  &  Kuo^ville  Kailroad. 


6J>  Ga.^  320  ;  that  in  A^igust,  1883,  the  defendant  leased 
its  road,  franchises,  and  all  its  property  to  the  Port  Royal 
Railroad  for  ninety -nine  yi?ars ;  that  this  road,  if  a  Georgia 
corporation  at  all,  has  only  five  or  six  miles  of  road  in 
Greorgi:i,  an  1  little,  if  any,  i)roperty  in  the  state  ;  that  it  is 
itself  leased  to  the  Central  Railroad;  and  that  the  latter 
is  about  to  be  leased  to  the  Louisville  &  Nashville  Rail- 
road, a  foreign  corporation. 

Defendant  again  demurred  for  want  of  equity.  The 
demurrer  was  sustained,  and  the  bill  dismissed.  Com- 
plainant excepted. 

Salem  Dittcuer,  for  plaintiff  in  error,  cited  Code,  §§4191, 
4194,  4200  ;  G5  Ga.,  61 ;  Acts  1S21,  p.  77 ;  Dudley  R.,  24 ; 
IIotchkis>,042;  2  Ga.,  484;  Code,  (1SG3),  §§4101,  4110; 
Acts  IS  1 7,  p.  19S  ;  Code,  §§204,  824G-7  ;  27  Ga,,  352 ;  32 
77.,  257  (2j;  5S  7/.,  45S;  Gl  7</.,  33;  65  Irl.,  G52,  G57, 
724;  ii  /f/.,ry)\'^  55  7^/.,  350;  58  77.,  181;  63  7rf.,  437; 
Ilvjf  vs,  Markhajn^  70  Ga.^  28  ^;  Graham  ^^^.  Daldonega 
Gold  Mining  Co  ,  71  Ga,,  20G  ;  FoweU  vs  Cheshire,  70 
Ga.,  357:51  Ga.,  379,  3SS;  Code,  §3130;  8  Ga.,  530; 
Code,  §§30S5,  305)5 ;  31  Ga.,  382  ;  6  Id,  157  ;  65  77.,  614; 
Const.  1877,  Art.  1,  Sec.  3,  Par.  1 ;  IT.  S.  Charters 
and  Constitutions,  6-iO  (Kansas),  513  (Indiana),  538 
(Iowa),  11G7  Olis>^oiiri),  899  (Maryland)  ;  18  Kansas, 
BS6;  26  Ind.,  3f)i ;  2]  II.,  623;  39  Iowa,  3  tO;  45  Id.,  23; 
10  Id.,  545;  Ct  51).,  457;  15  Md.,  199;  16  N.  Y.,  99;  73 
7/.,  570;  7  r^.  c:  :\r  ,  5G8;  3  How.  (Miss.),  247;  40  Wis., 
653;  37  Wis.,  317;  Jl  Ohio,  St.,  667;  20  111.,  438. 

(tANAHL  Sz  WiiiaiiT,  for  defendant,  cited  Grijfi'i  vs.  Au- 
qjista  ct  Kn(U'.r:il(i  R.  li.y  70  Ga.^  164 ;  7  Id.,  266  •  Code, 
4200. 


Hall,  Justice. 

1,  This  case  waa  before  the  court,  February  term,  1883, 
upon  a  writ  of  error  sued  out  because  of  the  refusal  of  the 
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injunction  prayed,  and,  we  then  affirmed  the  judgment, 
holding,  in  effect,  that  there  was  no  equity  in  the  bill,  and 
that  the    complainant  had   an   adequate    common  law 

remedy. 

2.  It  seems  that,  at  the  return  term  of  the  bill,  the  de- 
fendant demurred  to  it  on  both  these  grounds,  but  neglected 
to  give  notice  of  the  filing  of  the  demurrer  to  the  opposite 
party.    For  want  of  such  notice,  a  motion  was  made,  at  the 
trial  term,  to  dismiss  t  he  demurrer,  which  was  overruled  by 
the  court,  and  complainant  mide  an  amendmcMit  to  the 
bill,  upon  whicli  the  defendant  renewed  its  demurrer  upon 
the  same  grounds,  and  this  time  gave  the  notice  required. 
The  complainant  insists  that  this  last  demurrer  went  only 
to  the  amendment ;  in  this  view,  however,  we  do  not  con- 
cur, our  opinion  that  being  there  was  no  necessity  for  this 
eecond  demurrer,  filed  after  the  amendment  was  made,  in- 
asmuch as  the  failure  to  give  notice  of  the  first  did  not 
work  its  dismissal  under  section  4200  of  the  Code.    It  will 
be  remarked  that  the  form  of  notice  is  not  prescribed,  and 
the  defendant  liad  notice  upon  the  bewaring  of  the  applica- 
tion for  injunction;  that  these  grounds  of  objection  would 
be  insisted  on;  besides  an  amendment  which  materially 
changes  the  case  opens  the  })ill,  as  amended,  to  demurrer 
or  plea,  but  an  immaterial  amendment  has  no  such  effect. 
Code,  §4196.     The  complainant  insisted  that  this  amend- 
ment  did  materially    change  the   bill,    inasmuch  as    it 
alleged  that  defendant  huvl  leased  its  entire  road  to  the 
Port   Royal  &  Augusta   Railroad  Company,  which  is  a 
foreign  corporation  and  is  itself  insolvent.     If  this  state- 
incMit  were  true,  then  would  the  amendment  give  to  the 
bill  the  equity  that  withou4.  it  was  wanting.     65  (?«..,  614. 
But  is  the  Port  Royal  &  Augusta  Railroad  Comi^any  a 
foreign  cca-poration  ?    The  Port  Royal  Railroad  was  incor- 
porated 1  y  act  of  the  general  assembly  of  this  state,  ap- 
proved I)eceni])er  10,  1859^  Pamph.  324,  325,  and  having 
been  sold  under  a  decree  of  the  circuit  court  of  the  United 
States,  it  was  jnirchased  on  the  10th  day  of  July,  1878,  by 
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the  Union  Trust  Company,  for  the  bond  holders,  and  these 
purchasers  organized  themselves  into  a  new  corporation 
under  the  act  of  February  29, 1876,  p.  118,  and  filed  their 
certificate  of  organization  in  the  office  of  the  secretary  of 
state  of  Georgia  on  tlie  21st  day  of  July,  1878,  as  the  Port 
Royal  &  Augusta  Railway  Company.  Under  authority 
contained  in  the  charters  of  both  companies,  the  Augusta 
A:  Knoxvillc  Railroad  Company  has  been  leased  to  the  Port 
Royal  and  Augusta  Railway  Company.  This  domesticates 
the  corporation  to  wliich  the  defendant  company  has  been 
leased.  It  is  quite  true,  as  argued,  that  this  is  not  in  ac- 
cordance with  the  allegations  in  complainant's  amendment 
but  contradicts  them.  Although  the  demurrer  admits  the 
facts  as  true,  it  only  admits  such  as  are  well  pleaded.  The 
court  cannot  hold  facts  as  true,  which  are  contradicted  by 
legislative  acts  and  records,  of  which  it  is  bound  to  take 
judicial  notice. 

There  are  other  marked  differences  between  this  and 
the  case  foun  1  in  65  Ga.^  61-i.  In  that,  the  damage 
had  been  assessed,  and  judgment  rendered  therefor  by  a 
court  of  law  ;  th^rjs  were  difficulties  in  the  way  of  the  col- 
lection of  the  judgment,  and  the  aid  of  the  court  of  equity 
was  invoked  to  remove  them.  This  court  held  that,  under 
such  circumstances,  the  bill  was  not  open  to  demurrer,  for 
want  of  jurisdiction  or  power  to  grant  the  relief  prayed. 
But  we  conceive  that  neither  this  nor  any  other  court 
would  or  could  hold,  that  a  court  of  equity  would  be 
authorized  to  take  the  initiative  in  the  assessment  of 
damages.  To  aid  tlie  collection  of  a  judgment  rendered  for 
damages  is  ([uite  a  diflerent  matter  from  taking  cognizance 
of  a  suit  for  the  recovery  of  damages.  If  the  defendant 
company  took  possession  of  and  is  using  the  lands  of  com- 
plainant without  instituting  proceedings  to  ascertain  the 
compensation  to  which  she  is  entitled,they  are  mere  trespass- 
ers, and  are  liable  to  be  proceeded  against  as  provided  by  ' 
their  charter,  or  to  an  action  of  ejectment,  or  trespass  quar^ 
claummfregitj  or  trespass  on  the  case  for  damages,  eithei 
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of  which  is  quite  as  ample  a  remedy  for  her  grievances  as 
a  court  of  equity  can  give.  It  should  not  be  taken  for 
granted  that  either  the  defendant,  or  the  company  to  which 
it  has  been  leased,  would  not  satisfy  the  judgment  of  the 
court  rendered  in  either  of  the  actions  here  suggested. 
Judgment  affirmed. 


Frank  vs.  The  City  of  Atlanta. 

1.  Had  there  been  no  disputed  facts  in  this  case,  and  had  its  deter- 
mination depended  solely  upon  questions  of  law,  it  should  have 
been  disposed  of  on  a  motion  for  a  non-suit ;  but  there  being  both 
questions  of  law  and  fact  involved  in  the  issues  made,  the  grant 
of  the  non-suit  was  error. 

(a.)  Under  a  charter  creating  building  inspectorj,  whose  duty  is  to 
inspect  all  buildings  and  walls  located  on  the  various  streets,  lanes 
and  alleys  of  the  city,  and  giving  power  to  the  mayor  and  council 
to  execute  in  a  summary  manner  the  recummcndations  of  such 
inspectors,  whether  the  mayor  and  general  council  had  authority, 
upon  the  report  of  the  inspectors  and  engineer  to  destroy  a  build- 
ing which  was  reported  unsafe,  but  which  was  located  in  the  center 
of  a  block,  and  not  on  any  street,  lane  or  alley  of  said  city;  and 
whether,  under  a  general  power  to  extend  protection  to  tlie  citizens, 
the  municipal  authorities  have  authority  to  destroy  such  buildings? 
Quxre  ? 

(6.)  Municipal  corporations  are  conGned  to  the  exercise  of  powers 
expressly  granted  or  necessarily  implied,  and  a  nece  jsary  impli- 
cation must  be  so  clear  and  stron^r  as  to  render  it  highly  improb- 
able that  the  legislature  could  have  entertained  an  intention 
contrary  to  such  implication. 

2.  The  taking  or  injuring  of  private  property  for  tho  public  benefit  is 
the  exercise  of  a  liigh  power,  and  all  the  conditions  and  limitations 
provided  by  law  under  which  it  may  be  done  should  be  closely 
followed. 

3.  If  the  house  was  destroyed  to  abate  a  nuisance,  the  proceeding  was 
not  in  accordance  with  the  charter  of  the  city  of  Atlanta  (§G7, 
acts  1874,  p  VS6)f  which  conferred  authority  to  cause  such  niis- 
ances  to  be  abated  as  are  likely  to  endanger  the  health  of  the  city 
or  of  any  neighborhood  only  upon  the  report  of  the  board  of  health, 
and  in  pursuance  of  its  recommendation. 

4.  It  was  contested  whether  tlie  city  had  established  fire  limits ;  and 
the  plaintiff  contended  that  the  building  had  stood  for  seventeen 
years  without  complaint  on  that  account ;  that  there  were  other 
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buildings  of  like  character  \i-ithin  the  eairif  boimdarii^s,  and  that 
even  if  it  were  located  within  these  limita,  it  could  not  be  removed 
until  the  owner  had  had  five  days' notice,  which  had  not  been  friven* 
These  and  the  other  facts  in  the  case  should  iiave  been  left  to  the 
jury. 

April  '?6,  1884 


Municipal  Corporations.    Non-suit. 
Nuisance.      Before  Judge    Hammond. 
Court.     October  Term,  1883. 


Eminent  Domain. 
Fulton  Superior 


Jane  Frank  brought  an  action  for  damages  against  the 
cityof  Atlanta,  alleging  that  she  was  the  owner  of  a  build 
ing  situated  in  the  center  of  a  block  in  that  city  ;  that  on 
April  17, 18S2,  the  mayor  and  general  council  passed  the 
following  resolution: 

"Whereas,  the  board  of  health  has  adjudged  the  building  in  the  rear 
of  No.  —  Decatur  street,  owned  by  Mrs  Jane  Frank,  u  nuisance, 
and  recommend  that  the  same  be  removed ;  and,  whereas,  tlie  same 
was  erected  in  violation  of  the  law  prohibiting  the  erection  of  frame 
buildings  in  the  fire  limits : 

Rtisolvedy  that  the  recommendation  of  the  board  of  health  be 
adopted,  and  that  the  proper  authorities  be  instructed  by  his  Honor, 
the  mayor,  to  have  the  building  torn  down  and  removed  at  once." 

That  the  city  marshal  ejected  the  tenants  of  piaintifl 
and  nailed  up  the  building,  and  subsequently  tore  it  down 
and  destroyed  the  materials,  or  rendered  them  worthless, 
and  subsequently  reported  his  action  to  the  mayor  and 
council,  which  report  was  received  by  them ,  that  the 
board  of  health  had  not,  in  fact,  made  any  such  recom- 
mendation, and  the  building  was  not,  m  fact,  erected  m 
violation  ot  law;  that  the  resoiutions  were  untrue,  and  so 
known  to  be  by  the  mayor  and  council ;  and  mat  tne  real 
object  was  to  injure  and  disturb  piaintill. 

Defendant  pleaded  the  general  issue. 

The  evidence  for  tlie  piainiiil  was,  in  bnef,  as  folloWi^ : 
She  owned  the  building  in  dispute,  it  was  used  as  a  tene- 
ment house,  and  was  located  in  tne  inierior  of  a  block,  and 
about  one  hundred  iio  one  hundred  and  fifty  feet  from  the 
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nearest  streets ;  it  was  approached  by  a  pnvate  alley  or 
pass- way  belonging  to  her,  and  running  to  the  house  from 
one  of  the  surrounding  streets.  The  house  was  built  in  1865. 
It  was  a  wooden  building  near  the  centre  of  the  city,  but 
there  were  other  wooden  structures  as  near  in  as  that,  and 
several  of  them  built  near  the  same  time.  Plaintiff  testi- 
fied that  she  did  not  know  where  the  fire  limits  were;  but 
that  the  city  never  made  any  objection  to  the  building  of 
the  Louse  because  it  was  not  fire-proof,  or  because  it  was 
in  the  fire  limits, and  never  gave  her  any  notice  that  they 
were  going  to  move  it  on  that  account,  nor  of  any  inten- 
tion to  destroy  the  house  as  a  nuisance.  Some  complaint 
was  heard  about  her  tenants,  who  were  negroes.  On  Jan- 
uary 2, 1882,  at  a  meeting  of  council,  the  building  inspec- 
tors reported  that  the  building  was  in  a  dilapidated  condi- 
tion and  the  sills  rotten,  and  recommended  that  it  be  taken 
down.  On  January  16,  the  council  adopted  the  report,  and 
ordered  the  building  to  be  torn  down.  On  February  6, 
counsel  employed  by  plaintiff,  or  her  agent,  appeared  at  a 
meeting  of  the  council,  and  was  heard  from  on  tlie  subject 
of  the  jurisdiction  of  the  building  inspectors  over  this 
building,  and  the  council  instructed  the  marshal  to  sus- 
pend woik  until  the  next  regular  meeting.  Nothing  more 
was  done  for  some  time.  Then  a  case  of  small-pox  in  the 
building  was  reported  to  the  board  of  health  by  a  person 
appointed  to  inspect  by  them.  The  building  was  testified, 
by  a  member  of  the  board  of  health,  to  be  a  nuisance,  after 
the  small-pox  developed  there,  but  no  report  was  made 
on  it  bv  the  board,  and  the  recital  to  that  efl'ect  in  the  reso- 
lution  was  a  mistake.  On  April  17,  the  resolution  set  out 
above  was  passed;  the  building  was  then  torn  down,  and 
this  action  was  reported  by  the  marshal  to  the  council, 
who  received  the  report  and  ordered  it  filed.  The  value 
of  the  house  was  variously  estimated  at  from  $300.00  to 
$1,000.00. 

On  motion,  the  court  granted  a  non-suit,  and  plaintiff 
excepted. 
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Under  the  charter  of  the  city  of  Atlanta,  the  mayor  and 
council  have  the  power 

"To  elect  three  building  inspcjctors,  whose  duty  it  shall  be, 
in  connection  with  the  city  engineer,  to  inspect  all  buildings 
and  walls  located  on  the  various  streets,  lanes  ami  alleys  of  said  city, 
when  they  shall  ho  requested  so  to  do  by  the  mayor,  and  report  the 
result  of  said  investijration  to  said  mayor  and  general  council,  with  a 
recommendation  as  to  the  best  course  to  be  pursued  in  reference  to 
said  buildings  or  walls  for  the  protection  of  the  citizens." 

Marshall  J.  Clauke,  for  plaintiff  in  error. 
E.  A.  Angier  ;  W.  T.  Newman,  for  defendant . 
Hall,  Justice. 

1.  Had  there  been  no  disputed  facts  in  this  case,  and 
had  its  determination  depended  solely  upon  (questions  of 
law,  then  it  sliould  have  been  disposed  of  on  a  motion  for 
a  non-suit.  Frank  vs.  Atlanta  Street  Railroad  Company^ 
decided  to  da  v. 

We  think  the  non-suit  wrong  in  the  present  instance, 
because  both  questions  of  law  and  fact  were  involved  in 
the  issues  made. 

Whether  the  mayor  and  general  council  of  the  city  of 
Atlanta  had  authority,  upon  the  report  of  its  building 
inspectors  and  engineer,  to  destroy  a  building  reported  as 
unsafe,  but  which  was  not  located  on  any  street,  alley  or 
lane  of  t lie  city,  is,  to  say  the  least,  questionable,  under 
§145  of  its  charter,  acts  1S74,  p.  147.  It  is  urged  that 
they  have  jurisdiction  of  this  matter  for  the  protection  of 
the  occupants  of  buildings  thus  situated  under  the  general 
power  and  corresponding  duty  to  extend  '' protection  to 
the  citizens."  Sec.  93,  City  Code  of  1S79.  There  is  no 
grant  of  any  specific  power  to  affect  this  object,  that  we 
are  aware  of,  and  whether  the  legislature  intended  to  con- 
fer such  authority  by  the  general  grant  relied  on,  is  not 
quite  clear.  An  application  to  the  general  assembly  for 
express  power  over  this  subject,  and  its  action  thereon, 
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would  solve  the  doubt.  lu  the  view  we  take  of  this  case, 
it  is  not  necessary  to  decide  the  question,  and  we  do  not 
rule  upon  it.  We  should  be  reluctant  to  do  so  without  a 
fuller  argument  than  that  with  which  we  have  been  favored 
on  Uiis  occasion.  Municipal  corporations,  like  all  others, 
are  coniined  to  the  exercise  of  powers  expressly  granted,  or 
necessarily  implied,  and  a  necessary  implication  must  be 
so  clear  and  strong  as  to  render  it  highly  improbable  that 
the  'eixislature  could  have  entertained  an  intention  con- 
trary  to  the  implication  claimed  as  resulting  from  the 
power  granted  ;  indeed,  some  high  authorities  go  so  far  as 
to  declare  that  it  must  be  impossible  to  impute  a  con- 
trary intention  to  the  law-making  power.  Dillon  on  Mun. 
Corp.,  §::  1,  680,  notes  and  citations.  As  applied  to  the 
point  in  controversy  hire,  76.,  §,^6S3,  1013,  notes;  12  La. 
Ann.,  481 ;  39  Ga.,  7J5 ;  GO  /J.,  195. 

2.  The  taking  or  injuring  of  private  property  for  the  pub- 
lic benefit  is  the  exercise  of  a  high  power,  and  all  the 
conditions  and  limitations  provided  by  law,  under  which 
it  may  be  done,  should  be  closely  followed.  Too  much 
caution  in  this  respect  cannot  be  ol)served  to  prevent  abuse 
and  oi)pression.  This  court  in  DWntlgfiaG  vs.  The  City 
Council  of  Aufjiifita.  31  Ga.^  700,  710,  announced  and  en- 
forced the  principle,  upon  abundant  authority,  cited  in  the 
luminous  opinion  of  Jenkins  J.,  who  pronounced  the  judg- 
ments, ''  that,  in  proceedings  by  statute  authority,  where- 
by a  man  may  be  deprived  of  his  property,  the  statute 
must  be  strictly  pursued.  Compliance  with  all  its  prerequi- 
sites must  ])e  shown."  67  IcL  104, 195.  By  §140  of  the 
charter  (Acts,  1874,  p.  147),  the  party  whose  building  is 
complained  of  is  entitled  to  fifteen  days'  notice,  that  the 
objections  reported  by  the  building  ins[)ectors  may  be  re- 
moved. That  this  requirement  of  the  act  was  complied 
with  is  disputed;  the  plaintift*  contends  that,  while  her 
counsel  appeared  before  the  mayor  and  general  council, 
and  insisted  that  her  building  was  not  so  located  as  to  fall 
under  the  jurisdiction  of  the  building  inspectors,  that  this 
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was  not  tho  notice  required  by  the  charter  to  be  given  to 
her  to  remove  their  objections ;  that,  in  consequence  of 
this  appearance,  proceedings  upon  the  report  thus  made 
were  suspended,  and,  as  she  had  good  reason  to  believe, 
were  abandoned  :  that,  in  tearing  down  her  building,  the 
city  authorities  did  not,  in  fact*  carry  out  the  recommenda- 
tion of  the  building  inspectors,  but  acted  under  a  resolu- 
tion, wliich  recited  that  the  building  had  been  reported  by 
the  boiird  of  health  as  a  nuisance*  this  resolution  appeared 
upon  their  minutes  but  a  short  time  before  the  edifice- was 
destroyed.  She  proved  by  members  of  the  board  of  health 
that  no  such  report  as  that  recited  in  the  resolution  had 
ever  been  made ;  and  further,  that  search  had  been  made 
in  the  proper  place,  and  the  report  could  not  be  found. 

3.  If  tho  house  was  destroyed  to  abate  a  nuisance,  then, 
it  is  very  evident,  from  the  uncontradicted  testimony  in 
the  case,  that  the  proceeding  was  not  in  accordance  with, 
the  defendant's  charter  (§67,  Acts  1874,  p.  183),  which 
conferred  authority  to  act  and  cause  such  nuisances  to  be- 
abated  as  are  likely  *'  to  endanger  the  health  of  the  city 
or  of  any  neighborhood,"  only  upon  the  report  of  the 
board  of  heallli,  and  in  pursuance  of  its  recommendation. 

4.  It  was  contended,  however,  if  both  those  defences 
were  unavailing,  still  this  was  a  wooden  structure,  and 
was  within  tho  firo  limits,  and  for  that  reason  should  be 
removed.  But  to  this  it  was  replied  that  there  was  no 
proof  that  tho  city  had  established  fire  limits;  that  the 
building  had  stood  where  it  was  for  seventeen  years,  and 
no  complaint  had  been  made  on  that  account ;  that  there 
were  otlier  builJinixs  of  like  character  within  the  same 
boundaries  thai  had  not  been  disturbed ;  and  even  if  it 
were  loc  ited  within  these  limits,  it  could  not  be  removed 
until  she  had  five  days'  notice,  which  it  was  not  pretended, 
had  been  given  as  required  by  §153  of  the  city  charter. 
All  these  were  facts,  and  there  are  others  in  this  record 
bearing  upon  tho  validity  of  the  act  in  demolishing  this. 
house,  and  shedding  light  upon  the  motives  and  conduct 
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of  the  city's  agents  in  the  destruction  of  plaintiff's  prop- 
erty, which  she  was  entitled  to  have  submitted  to  the  jury 
that  she  might  have  them  pass  upon  her  right  to  recover 
compensation  for  the  wrongs  done  to  her  property. 
Judgment  reversed. 


Aiken  vs.  Peck  &  Allen  et  ac. 

1.  Where  a  non-suit  has  been  granted^  the  losing  party  may  either 
bring  his  case  to  the  Supreme  Court  by  writ  of  error,  or  may,  dur- 
ing the  term  of  the  trial,  move  to  re-instate  the  case,  and  from  a 
refusal  of  that  motion,  properly  made,  may  bring  the  case  to  ibis 
court, 

2.  In  order  to  foreclose  a  lien  for  logs  furnished  to  a  saw-mill,  there 
must  be  a  demand  on  the  owner,  agent  or  lessee  of  the  property, 
at  the  time  when  the  demand  for  payment  is  made  preparatory  to 
the  foreclosure  of  the  lien.  It  is  not  sufficient  to  make  a  demand 
upon  former  owners  of  the  property,  who  were  such  when  the  logs 
were  furnished,  but  who  have  since  ceased  to  be  so,  and  bave 
parted  with  the  possession  of  the  property. 

'(a.)  Where  the  only  demand  made  was  upon  persons  who  had  been 
the  owners  of  the  saw-mill  at  the  time  the  logs  were  furnished, 
but  had  since  ceased  to  be  such,  and  others  had  purchased  the 
property  and  gone  into  possession,  a  non-suit  was  pro]>erly  granted. 

April  25,  1884 

Non-suit.  Practice  in  Superior  Court.  Motion  to  Re- 
instate. Liens.  Saw  Mills.  Demand.  Before  Judge 
Hammond.     Fulton  Superior  Court.     October  Term,  1883. 

Reported  in  the  decision. 

M.  M.  TiDWELL,  for  plaintiff  in  error. 

Marshall  J.  Clarke,  for  defendants. 

Jackson,  Chief  Justice. 

An  affidavit  to  foreclose  a  lien  for  saw-logs  furnished  L. 
H.  Hall  &  Co.  was  levied  upon  a  steam  saw-mill,  and  the 
mill  was  claimed  by  Peck  &  Allen.      The   affidavit  al- 
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leged  that  the  demand  for  payment  was  made  on  Hall  & 
Co.,  wlio  '*wero  the  owners  of  the  said  saw-mill  when  said 
saw-log9  were  f:irnished  by  deponent."  The  proof  wa^:, 
that  the  saw-mill,  when  the  demand  was  made,  was  in  the 
possession  of  Peck  &  Allen,  whom  the  plaintiff  learned 
had  bought  it,  and  v/ho  were  running  said  mill  when  the 
demand  was  made  on  Hall  &  Co.  On  this  affidavit,  and 
proof  by  plaintiff,  the  court  non-suited  him,  because  it  did 
not  appear  that  any  demand  was  made  on  Peck  it  Allen, 
who  were  in  possession  on  the  day  the  demand  was  made 
on  the  former  owners  and  debtors  of  the  plaintiff.  This  non- 
suit was  granted  on  the  Sth  of  October,  1883.  On  the  1  Sth 
of  December,  during  the  same  term,  tlie  plaintiff'  moved  to 
re-instate  the  case,  and  set  aside  this  judgment  of  nonsuit 
Tlie  court  denied  this  motion,  and  the  denial  of  tlie  mot  ion 
to  set  aside  the  judgment  of  non-suit  and  re-instate  the 
case  is  the  error  assigned. 

1.  Two  points  of  law  arise :  First,  was  the  motion  to 
re-instate  in  time;  and  secondly,  if  it  was  in  time,  was  it 
right  to  re-instate  on  the  merits  ?  The  motion  to  re-instate, 
though  made  at  the  same  term  during  which  the  non-suit 
was  awarded,  was  not  made  until  more  than  sixtv  davs  after 
the  non-suit  was  granted,  and,  inasmuch  as  the  plaintiff" 
could  not  at  that  time  sue  out  a  writ  of  error  to  this  court,  it 
is  insisted  that  he  could  not  move  to  re-instate  the  case,  and 
in  that  indirect  way  bring  the  points  of  error  then  made,  if 
at  all,  to  this  court  for  correction.  In  54  Ga.^  470,  Judge 
McCay  held,  for  himself  alone,  that  a  motion  to  set  aside  a 
judgment^  after  such  delay,  at  a  subsequent  terra,  should 
not  be  entertained,  for  reasons  of  this  sort,  which  are  forci- 
bly presented  in  liis  opinion,  but  Judgo  Trippe,  who  con 
curred  in  the  denial  of  the  motion  to  re -instate,  does  not 
seem  to  concur  in  this  reasoning,  as  Judge  McCay  speaks 
alone  for  himself  in  that  course  of  reasoning;  and  Chief  Jus 
tice  Warner  dissented  fi-om  the  judgment,  reasoning  and  alL 
The  general  rule  is,  that  a  motion  to  arrest  or  re-instate  may 
be  made  at  any  time  during  the  term,  and  a  motion  to  set 
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aside  at  a  subsequent  term  within  the  statute  of  limitations, 
regardless  of  the  omission  to  sue  out  a  writ  of  error  within 
sixty  days  from  the  time  the  error  complained  of  was  com- 
mitted. A  motion  for  a  new  trial,  though  based  entirely 
on  errors  of  the  court  during  the  trial,  may  be  made  any 
time  during  the  term,  though  sixty  days  have  passed  since 
they  were  committed,  and  though  the  losing  party  could 
have  sued  out  a  writ  of  error  here,  within  the  sixty  days, 
upon  those  errors. 

It  would  seem,  therefore,  that  the  losing  party  has  two 
•remedies  in  all  such  cases,  to- wit ;  to  come  up  at  once  to 
this  court  by  writ  of  error,  or  to  try  the  court  below  first 
on  any  legitimate  motion  before  that  court,  enabling  it  to 
review  its  own  judgments  first,  within  the  time  fixed  by 
the  statute  of  limitations,  and  upon  tliat  more  deliberate 
ruling  to  except  and  bring  the  cause  here.  Code,  §§3588, 
85S0. 

2.  But  the  motion  to  reinstate  being  at  the  same  term 
and  in  time,  was  its  denial  right?  That  question  must  be 
answered  by.  another,  was  the  non-suit  right?  If  so,  of 
course  a  right  judgment  ought  not  to  be  set  aside  and  the 
case  re-instated.  And  the  judgment  to  non-suit  was  right, 
if  a  demand  for  payment  on  the  party  who  owned  the 
steam  saw-mill,  preparatory  to  foreclosure  on  the  saw-mill, 
was  necessary.  The  proceeding  is  summary  ;  it  is  in  em  ; 
it  authorizes  seizure  and  sale  of  the  property ;  and  it  is 
but  reasonable  that  some  sort  of  notice  be  given  to  the 
party  in  possession  of  the  property,  and  then  u...ing  and 
running  it  as  his  own.  And  such  seems  to  be  the  meaning 
of  the  statute.  Section  1901  of  the  Code  declares  that,  to 
foreclose  and  seize  and  sell  such  property  under  this  lien, 
"  there  must  be  a  demand  on  the  owner,  agent  or  lessee 
of  the  property  for  payment,  and  a  refusal  to  pay,  and 
such  demand  and  refusal  must  be  averred,*"  and  of  course, 
on  trial,  proved.  The  statute  does  not  say  on  the  debtor, 
or  on  the  owner  when  the  debt  was  contracted,  but  on  the 
owner.    When  the  owner  ?    What  owner  i    Not  one  once 
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the  owner,  long  aco — six  or  nine  months  before  foreclos- 
ure,— but  the  owner  when  the  demand  for  payment,  pre- 
paratory to  foreclose  on  the  property,  is  made. 

And  so  this  court  has  ruled,  on  a  statute  using  the  same 
words  as  this  section  1!)91  does  in  45  Ga  ,  150;  nnd  subse- 
quently in  54  Gd.i  137,  it  lias  so  construed  this  slatnte 
itself.  In  the  case  beloro  us,  on  tiio  very  day  that  the  de- 
mand was  made  on  the  former  owners,  the  plainliiT  was 
at  the  mill,  and  saw  I'eck  and  Allen  in  possession,  and 
running  the  mill,  and  then  learned  that  they  had  bought 
it,  and  yet  neither  averred  in  his  alTidavit  to  foreclose  that 
he  demanded  payment  of  them,  but  averred  that  ho  made 
it  on  tliose  who  were  the  owners  when  the  debt  was  ci^n- 
tracted,  ijor  did  ho  prove  that  any  demand  was  made  on 
those  thus  in  possession  of  and  running  the  mill  as  owners 
of  it  then,  nor  on  any  agent  or  lessee  of  theirs.  So  the  non- 
suit was  right,  and  the  motion  to  re-instate  was  pniperly 
refused. 

Judgment  alFirmed. 


Sims  ct  al.  vs.   IIctchesos  et  aL,  Road  Commipsioners. 

1.  Prior  to  the  net  of  ISSl,  it  was  sufllcicnt  topoat  notice  uf  the  pince 
of  nieetinjf  of  road  coinmissionora  of  a  diiilrict  for  fluint;  dcfaultern, 

,  uniilcr  4<'2ii  of  the  Code ;  nn<]  a  notice  havin}{  been  tliiis  ^ven  be- 
fciri-  the  imssayc  of  the  act  of  ISSl,  w«fl  not  affected  tl^ereby. 

2.  Where  iioiii'o  was  given,  anil  tlie  defaulter  itttfMdeil  tlie  couimia- 
sioucTs'  courl,  the  fact  Ihut  lh«  court  was  held  within,  instend  of 
nftcr,  Iwcnly  dit;'M  from  tlie  road- work  inc.  diil  not  r.^ndtT  it  invalid. 
MiTi'  irri'^'nhirities  in  tiiis  apeeiea  of  court  do  not  matter. 

(".)  Tliis  is  unlike  ii  justice's  court. 

;4.)  Femlile  th:it  fcction  65-S,  pur.  Sot  the  Coilc,  should  read  "witliin," 
infteiidof  "lifter"  twenty  days. 

3  A  niiticc  townrkon  thoroadneednot  W  in  writing;  it  ihepereon 
notilled  reet'ived  the  notice,  and  was  tohl  liy  the  overseer  when 
and  wltere  to  work  and  what  tools  to  bring,  and  Actually  appeared, 
that  was  RUlhcient. 

4.  Wheri)  a  jicrson  was  notified  to  work  the  rosda  on  the  ijay  before 
lie  wan  required  t'l  appear,  and  did  not  appear  thereunder,  this  waa 
•nfflcient,  aUtiniiiih  he  was  not  notified  twenty  fonr  boon  before 
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what  would  be  the  usual  hour  for  beginning  labor  on  the  next  day. 

5.  Whon  the  person  bo  notified  appeared  late,  and  was  directed  to  go 
to  work,  but  would  not,  and  went  home,  apparently  because  the 
overseer  threatened  to  report  hiui  for  tardiness,  this  was  no  reason 
foi  such  conduct. 

6.  Wb.oro  the  coniinlssioners'  court  fine  a  defaulter,  the  fine  may  be 
cnfoivod  by  execution  or  by  imprisonment 

Roads  and  Bridges.  County  Matters.  Notice.  Courts. 
Bi'lorc*  .fudge  Pottle.  Oglethorpe  Superior  Court.  Oc- 
tober iVrni,  1883. 

]\losos  Sims  filed  his  petition  for  a  certiorari  (o  the  judg- 
ment of  a  road  commissioners'  court  against  him  as  a  de- 
faulter. The  answer  of  the  commissioners  showed,  in 
brief,  as  follows: 

On  September  21,  1881,  the  road  overseer  returned 
Sims  and  certain  others  as  defaulters,  at  a  working  of  the 
public  roads  on  September  20.  Thereupon  the  district 
ccmimissioners  issued  a  written  notice,  directed  to  the  de- 
faulters reported,  and  posted  it  at  the  post-office  and  two 
other  i)ublic  places  in  the  district, — at  two  of  them  on 
Si^ptember  24,  and  at  the  other  a  day  or  two  later.  This 
m)ti(i»  ^'alled  on  tiie  delaulters  to  appear  at  a  commission- 
ers' court  to  bo  hold  on  October  5,  and  on  that  dav  it  was 
held.  Sims  and  the  others  appeared  and  urged  the  fol- 
lowim::  excuses : 

(1.)    That  they  were  improperly  warned  or  summoned. 

(2.)  riiat  they  were  not  allowed  to  work  by  the  over- 
seer after  tlieir  appearance. 

1-J. )  Thai  thev  W(Te  not  served  with  a  written  notice  bv 
a  ri>n.>table  or  road  overseer  three  davs  bet  ore  the  com- 
mis'ioners'  court,  and  did  not  waive  notice. 

One  of  them  aNo  claimed  to  Ik»  under  age. 

The  oviile:ice  showed  that,  about  two<A'lock  on  the  day 
bel'ore  the  working  of  the  road,  l!ie  overseer  notilied  Sims 
and  the  others  verbally  of  the  time  and  place  of  meet- 
ing, the  road  to  be  worked  anl  the  tools  ihey  were  to 
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bring.  The  defaulters  did  not  appear  till  between  nine 
and  ten  o'clock,  some  two  or  two  and  a  half  hours  after 
the  other  hands  had  commenced  work.  The  overaeer  told 
them  to  go  to  work,  and  he  would  only  return  them  for 
the  lost  time.  Thereupon  they  did  not  go  to  work  at  all, 
but  left  and  returned  home. 

Sims  was  fined  $3.00.  One  Williams  gave  notice  that 
he  had  a  landlord's  lien  on  all  the  goods  of  the  defaulters. 
The  commissioners  thereupon  issued  a  warrant  against 
Sims,  requiring  his  imprisonment  for  ten  days,  but  the 
answer  to  the  certwrai  i  showed  that  t  he  privilege  of  re- 
lease on  payment  of  the  fine  was  allowed.  Sims  there- 
upon applied  for  a  certiorari 

The  court  dismissed  the  certiorari^  and  Sims  et  al.  ex- 
cepted. 

W.  M.  IlowAiiD ;  J.  C.  Reed  ;  Samuel  Lumpkin  ;  J.  J. 
EcKPORD,  for  plaintilFs  in  error. 

J.  W.  Echols,  for  defendants 

Jackson,  Chief  Justice. 

The  judi^c  of  the  superior  court,  on  a  certiorari  to  the 
road  commissioners,  sanctioned  their  action  in  fining  the 
plaintiff  in  error,  and  when  he  refused  to  pay  it,  in  send- 
ing him  to  jail  for  ten  days.  Error  is  assigned  on  that 
judgment. 

1.  The  notice  was  legal  at  the  time  given,  it  being  posted 
according  to  tlie  Code,  §G2().  The  act  of  ISSl,  altering 
the  mode  of  notice  to  personal  notice,  was  passed  after 
this  notice  was  given  under  that  section. 

2.  Tlie  commissioners'  court  was  held  within  twenty 
days,  instead  of  after,  as  the  Code  reads,  section  65S,  par. 
3.  The  important  point  is,  did  the  defaulter  have  notice, 
and  was  he  there  ?  If  so,  in  this  sort  of  court  all  mere 
irregularities  do  not  matter.  This  road  court  is  wholly 
unlike  the  justices'  courts  under  the  constitution  of  1868^ 
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where  the  time  fixed  was  of  the  essence  of  the  jurisdic- 
tion of  the  court.  Hence,  the  cases  cited  in  respect  to 
those  courts,  as  then  organized  under  that  constitution, 
liave  no  application  to  the  meeting  of  road  commissioners 
to  punish  defiuilters.  Besides,  the  better  construction  of 
section  653  would  be,  perhaps,  within  twenty  days.  The 
time  within  which  excuses  were  to  be  rendered  by  default- 
ers, under  the  act  of  December  13, 1S18,  section  5,  Cobb's 
Digest,  p.  948,  was  within  twenty  days.  The  codifiers 
put  it  <*  after  twenty  days,"  but  the  act  itself  "within 
twenty  days."  There  is  better  sense  in  reading  it  "  within" 
instead  of  *•  after."  "After"  is  wholly  indelinite.  Six 
months,  a  year,  would  be  after  the  default ;  "  within"  w^ould 
have  the  matter  fresh  in  memory,  and  easily  determined. 
But  it  is  immaterial,  where  notice  was  given  and  the 
party  attended. 

3.  The  notice  to  work  need  not  have  been  in  writing. 
Code,  §g  G14,  Gir>.  Neither  the  act  of  1818,  nor  the  Code 
expressly  requires  it.  This  plaintiff  in  error  got  the  notice 
and  was  told  by  the  overseer  when  and  where  to  work,  and 
what  tools  to  bring.  When  he  appeared,  that  answered 
all  the  purposes  of  the  notice. 

4.  He  was  notified  the  day  before.  The  statute  says 
one  day.  True,  it  was  not  as  early  in  the  morning  as  would 
make  twenty  hours  before  the  time  i)eople  ought  to  begin 
a  dav's  work  in  the  morning :  but  the  day  Imfore  answered 
the  purpose  and  brought  him  there.     Code,  §G14. 

5.  When  he  got  there  late,  he  was  directed  to  go  to  work, 
but  would  not,  and  went  home,  it  seems,  because  the  over- 
seer threatened  to  report  him  for  tardiness.  What  sort  of 
reason  was  this  for  such  contumacy  ? 

G.  This  court  has  held  that  if  the  fine  was  not  paid,  im- 
prisonuKMit  was  legal,  and  so  is  th^  Code,  ^Gll).*  It  may 
1)0  enforced  by  execution  or  by  imprisonment,  or  the  de- 
faulter may  be  punished  by  fine  or  jail.  If  paid  at  any 
time,  the  imprisonment  was  to  cease  in  this  case.     The 


r    ■ 
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Code  also  declares  that  execution  or  other  process  may  be 
issued  against  the  convicted  (Code,  §658,  par.  3),  of  course 
to  enforce  the  fine.  The  objection  raised  is  that  the  pun- 
ishment was  changed.  The  record  shows  that  it  was  sim- 
ply enforced. 
Judgment  af5rmed. 


Price  vs.  The  State  of  Georgia. 

1.  Where  a  husband  and  wife  had  separated,  the  wife  returning  to 
her  father,  and  the  husband  was  killed  by  the  father  while  the 
former  was  approaching  the  house  of  the  latter  at  night,  in  com- 
pany with  another,  it  was  admissible  to  show  that  IJie  husband 
obtained  his  companion  to  accompany  him,  and  stated  to  such 
comrade  that  he  had  good  news  from  his  wife,  and  wished  to  meet 
her  and  see  the  defendant  and  family,  with  a  view  of  taking  her 
back  to  his  own  home,  and  that  his  adventure  was  peaceful,  and  he 
meant  no  harm,  having  received  a  letter  from  his  wife  to  meet 
her.    Such  statements  were  part  of  the  re8  geslx. 

2.  The  difficulty  between  the  defendant  and  deceased  having  arisen 
out  of  the  domestic  troubles  of  the  deceased  and  his  wife,  and  the 
latter  having  left  his  house  for  that  of  her  father  (the  defendant) 
riding  horseback  behind  another  man,  it  was  admissible  to  show 
that  this  man  was  seen  in  a  private  and  hidden  place  about  a  hun- 
dred and  fifty  yards  from  her  father's  house,  taking  improper  lib- 
erties with  her. 

3.  That  the  preliminary  examination  of  a  physician  as  to  the  pysical 
condition  of  the  deceased,  to  show  whether  or  not  the  latter  was  in 
articulo  mortis,  made  with  a  view  to  ascertain  whether  dying  dec- 
larations  were  admissible,  was  conducted  in  the  presence  of  the 
jury,  was  no  ground  for  a  new  trial,  where  none  of  the  declarations 
themselves  were  elicited,  and  none  were  stated. 

4.  Attacks  on  the  character  of  a  witness  by  showing  contradictory 
statements  may  bo  rebutted  by  proof  of  general  good  character  for 
truth  and  standing  in  society. 

5.  Where  the  question  before  the  jury  involved  an  attack  on  the  per- 
son as  well  as  on  the  habitation  or  property  of  the  accused,  it  was 
the  duty  of  the  court  to  charge  the  law  touching  the  defence  of 
pe"^on  and  of  habitation,  and  in  regard  to  the  kind  of  homicide, 
whether  murder,  manslaughter  or  justifiable  homicide,  and  when 
the  law,  in  respect  to  each  phase  which  the  facts  in  the  case  war- 
rant, is  fully  and  clearly  explained  in  the  charge  it  is  no  ground 

1^  lor  a  new  trial. 
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6.  The  charge  Avas  full,  clear  and  explicit,  and  fairly  prQsented  the 
defences  to.  which  the  defendant  was  entitled. 

7.  If  the  deceased  was  a  mere  trespasser,  with  no  evil  intent,  he  was 
entitled  to  be  warned  ofif ;  and  then  U  he  did  not  leave,  that  degree 
of  force  necessary  to  make  him  leave  could  be  used.  Sochyin 
substance,  was  the  charge. 

8.  Wliero  jurors  are  attacked,  they  may  repel  the  attack  by  comiter- 
atfidavits. 

9.  The  verdict  was  not  contrary  to  law  or  evidence 

May  13,  1884. 

Criminal   Law.  Evidence.      lies   OeaUs.    Practice  in 

Superior  Court.  New   Trial.      Impeachment.      Before 

Judge  Cars  WELL.  Johnson  Superior  Court.     September 
Term,  1883 

Warren  Price  was  indicted  for  the  murder  of  Eomanus 
F.  Perry,  alleged  to  have  been  committed  on  August  27, 
1882.  The  evidence  for  the  state  was,  in  brief,  as  follows : 
Perry  was  the  son-in-law  of  Price.  After  a  brief  married 
life,  lasting  only  a  few  months,  Parry's  wife  left  him,  and 
returned  to  her  father's  house,  which  was  several  miles  dis- 
tant from  that  of  her  husband.  She  went  thither  riding 
on  horseback  behind  ouo  Mandel  Powell,  who  was  the 
disturbing  element  between  the  husband  and  wife.  After 
this,  slie  was  seen  with  Powell  in  a  sunken  place,  which 
the  witnesses  termed  a  pond,  not  very  far  from  the  house 
of  her  father,  and  he  was  seen  embracing  her.  The  Tiy^it- 
ness  who  testified  to  the  transaction  did  not  see  any  other 
impropriety;  but  a  warrant  was  sued  out  against  Powell 
by  Perry  for  fornication  and  adultery.  Some  two  or  three 
weeks  thereafter.  Perry  asked  one  or  two  of  his  neighbors 
to  go  with  him  to  Price's  house.  He  told  one  Willoughby 
that  he  had  good  news  from  his  wife,  and  asked  him  to  go. 
The  latter  being  unablo  to  do  so,  Perry  turned  to  one 
Tharp,  who  was  standing  by,  and  asked  him  to  go,  saying 
that  he  had  good  news,  and  wanted  to  see  his  wife,  and 
wanted  to  talk  with  her  and  her  father  and  mother ;  also 
that  he  wanted  his  wife  to  come  home  with  him.     He  also 
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said  that  ho  wanted  some  one  along ;  that  he  did  not  want 
any  fuss.  Tharp  consented  to  go,  and  they  started  before 
sundown,  but  were  detained  by  a  shower,  and  reached  the 
vicinity  of  Price's  house  between  eight  and  nine  o'clock. 
They  strayed  somewhat  from  the  way,  although  Perry  had 
been  there  several  times.  Tliey  approached  the  house  a 
hundred  yards,  or  thereabouts,  from  the  gate,  by  a  trail  or 
old  .path,  and,  reaching  the  enclosure  around  the  farm, 
got  over  it,  and  went  towards  the  house,  between  a  com 
and  cane  i)atch.  As  they  entered  the  enclosure,  a  dog  be- 
gan to  bark.  Tharp  said  ho  did  not  reckon  the  dog  would 
come  down  there.  Perry  replied,  no  ;  that  they  walked  a 
little  light  imtil  they  got  near  enough  to  hail;  that  he 
expected  his  wife  every  minute,  and  wanted  to  see  if 
Mandel  Powell  was  there.  They  proceeded  on  tiptoe,  and 
arrived  within  twenty -five  or  thirty  yards  of  the  house, 
walking  along  the  edge  of  the  cane  patch,  when  Price  fired 
upon  Perry  with  a  single-barrelled  shot-gun,  loaded  with 
shot  and  a  bullet.  Perry  fall  to  the  ground,  and  Price 
said,  '^I  reckon  I  have  got  liim  now,"  tliis  remark  being 
made  to  his  family,  who  came  out  after  the  shot.  Some 
shot  from  Price's  gun  also  wounded  Tharp,  but  he  was  not 
conscious  of  it  at  the  moment.  He  stooped  over  Perry, 
who  murmured  something  about  •'kill."  Tharp  looked  up, 
saw  Price  with  his  gun,  and,  thinking  he  would  next  be 
shot,  ran  away,  and  subsequently  discovered  that  he  also 
was  wounded.  lie  then  went  to  the  house  of  Perry's 
mother,  and,  in  order  not  to  frighten  her,  told  her  that  he 
thought  PiM-ry  had  shot  him  accidentally.  Powell  was  at 
the  house  of  Price  on  the  night  of  the  homicude,  and  was 
made  a  witness  for  the  state.  (The  name  of  this  witness 
is,  in  the  record,  ''Manson  Powell,"  at  the  head  of  his  tes- 
timony.)  lie  testified  that  lie  was  in  bed  when  the  ehofc 
was  fired,  but  arose,  put  on  his  pantaloons,  and  went  out 
on  the  piazza,  where  he  found  Price,  his  daughter,  and  the 
balance  of  the  family;  that  he  heard  Price  say,  "Oh,  yea, 
•^j  I  reckon  I  have  got  you  now ;"  that  he  went  out  to  where 
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Feme's  body  was  lying,  and  found  him  lying  on  Ins  right 
side;  that  there  was  a  pistol  lying  on  his  coat-tail/outside 
of  his  pocket.  Tharp  testified  that,  shortly  before  reach- 
ing the  fence,  Peny  pulled  a  pistol  out  of  his  pocket,  and 
said,  "Mr.  Tharp,  I  have  got  my  pistol ;  I  don't  mean  any 
harm  by  it;"  and  then  put  it  back  in  his  pocket,  that  the 
witness  saw  no  more  of  it,  and  that  Perry  did  not  have  it 
out  at  the  time  of  tlie  killing.  After  showing  the  pistol, 
he  ofi*ered  Tharp  a  drink  of  whiskey  from  a  flask  which  he 
had. 

One  Weeks,  a  witness  for  the  state,  4,esti  lied  that  before 
the  day  of  the  killing.  Price's  little  child  had  a  bullet 
rolling  it  about ;  that  Price  took  it  from  the  child,  saying 
that  he  did  not  have  any  large  shot ;  that  "there  is  some- 
body creeping  around  my  house  of  a  night,  and  I  will 
creep  into  them."  Price  asked  Weeks  if  that  would  kill 
anybody.  Weeks  inquired  who  he  wanted  to  kill,  and 
Price  replied,  "Perry,"  and  told  Weeks  to  tell  Perry  not 
to  come  there  any  more  ;  and  this  message  was  communi- 
cated to  Perr>'.  The  same  witness  testified  that,  during 
the  day  of  tlie  homicide,  l*erry  was  at  his  house  and  oaid, 
"he  was  going  up  ahead  to  sec  his  sweetheart,"  and  when 
asked  whom  he  meant  l)y  his  sweetheart,  replied, "You 
know."'  lie  also  slapped  his  pocket,  and  said  that  he  had 
good  news  in  it.  This  occurred  about  sundown.  Another 
witness  testified  that  she  thought  she  saw  Perry  go  to  his 
satchel  before  leaving  home  on  the  Sunday  evening  l)efore 
he  was  shot,  and  that  subsequently  slie  found  in  this 
satchel  a  note,  which  was  put  in  evidence.  It  was  unsigned, 
but  read  as  follows  : 


ir 


'Mr.  Perry : — I  Foat  myself  to  drop  you  :i  few  lines  to  let  you  know 
that  I  want  to  see  you.  I  want  you  to  come  just  as  soon  as  you  can 
come,  an<l  carry  me  home,  if  you  please.  If  you  <1<),  iro  l>y  the  house 
and  take  th(»  ri;^ht-hand  at  the  end  of  tho  lane  till  you  jjo  across  the 
branch.  When  you  cross  tho  branch,  then  stoj»  till  I  come.  I  will 
be  there." 

Another  witness  testified  to  conversations  with  Price 
after  the  shooting,  in  which  he  said,  in  substance,  that,  on 
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the  night  of  the  homicide  ho  lay  down  on  his  bed;  that 
he  seemed  to  be  restless  ;  ^ot  up,  lit  his  pipe,  and,  going 
out  on  the  piazza,  sat  down  near  his  door  in  a  chair ;  that, 
after  sitting  tliere  some  little  time,  he  looked  around  and 
discovered  some  person  near  his  house ;  that  he  reached 
up,  got  his  gun,  and  shot  him.  The  witness  who  testified 
to  this  stated  that  he  asked  Price  if  he  was  expecting 
Perry  there  on  the  night  of  the  homicide,  and  he  replied 
that  ho  was  expecting  him  at  any  time.  Defendant  also 
said  that  he  had  heard  threats  made  against  him.  Experts 
testified  that,  trom  the  nature  of  the  wounds  inflicted  on 
Perry,  he  could  not  have  had  his  arm  extended  at  the  time 
of  the  shooting,  but  must  have  been  in  a  slightly  stooping 
posture. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows  : 
After  Mrs.  Perrv  left  her  husband  and  returned  to  her  fa- 
thcr's  house,  Perry  p'.iblished  in  a  newspaper  a  card,  charg- 
ing that  his  wife  had  eloped  with  Mandel  Powell,  and  had 
gone  to  the  house  of  her  father;  that  she  and  Powell  were  on 
terms  of  improper  intimacy,  and  that  her  father  and  mother 
were  cognizant  of  the  fact,  and  were  abetting  her  in  her  con- 
duct; that,  on  discovering  her  absence,  he  had  attempted  to 
see  her  at  her  father  s,  but  Price  had  told  him  to  leave — no 
one  wislied  to  see  him;  that  he  had  treated  her  kindly, 
and  had  given  her  no  cause  for  this  conduct.  This  card 
was  dated  July  11.  On  August  3,  Perry  went  into  a  field, 
where  two  nephews  of  Prico  were  working,  for  the  purpose 
of  seeing  one  of  them,  and  while  there,  he  threatened  that, 
whenever  he  caught  Price,  he  Avould  whip  him,  express- 
ing his  intention  in  very  vulgar  and  indecent  terms.  These 
threats  were  sul)scM|uently  communicated  to  Price.  Price 
8tated.to  his  brother,  who  was  a  witness  for  tho  defence, 
that,  on  August  IG,  Perry  rode  along  the  outside  of  his  fence 
and  fired  five  times  witli  a  ])istol  as  he  rode.  He  told  the 
witness  to  go  and  tell  Perry  to  stay  away  from  Lis  place^ 
for  if  he  caught  Perry  slipping  around  his  house  at  night, 
he  would  shoot  him.    This  was  communicated  to  Perry 
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he  endeavoring,  or  manifestly  intending  to  commit  either 
of  tliese  offenses  against  Mr.  Price,  his  property  or  habita- 
tion, and  was  the  killing  of  Mr.  Perry  necessary  at  the 
time,  in  order  to  defeat  him  from  carrying  out  that  inten- 
tion or  endeavor.  Was  it  necessary  to  do  that — to  kill 
him — in  order  to  prevent  him  from  carrying  out  his  mani- 
fest purpose  or  intention  of  committing  a  felony?  Of 
committing  violence  on  his  person,  which  would  amount 
to  a  felony  ?  Or  an  offense  against  his  habitation  or  prop- 
erty, which  would  amount  to  a  felony  ?  If  that  was  his 
intention,  and  he  was  manifestly  endeavoring  to  do  that  at 
the  time  he  was  killed,  that  would  justify  liim  (Price)  in 
killing  him." 

(9.)  Because  the  court  charged  as  follows :  "Our  statute 
goes  on  further,  and  says  that  a.  man  is  not  justified  In 
killing  another  from  the  bare  fear  that  he  is  going  to  com- 
mit these  offenses.  A  man  must  not  kill  another  because 
he  has  a  bare  fear  of  danger.  The  danger  must  be  immi- 
nent, and  he  must  not  act  upon  imaginary  fears.  He 
must  act  under  the  fears  of  a  reasonable  man  that  these 
offenses  are  about  to  bo  committed  on  him..  If  he  was 
actuated  by  the  fears  of  a  reasonable  man,  that  the  man 
wlio  was  killed  was  about  to  commit  a  serious  personal 
injury  upon  him  or  his  property,  the  law  don't  require 
him  to  wait  until  these  things  are  done ;  but  if  he  was 
actuated  by  the  reasonable  fears  of  a  courageous  man,  that 
either  of  these  offenses  was  about  to  be  committed  on 
him,  he  is  authorized  to  act  under  these  fears,  and  kill  his 
assailant.  But  they  must  be  reasonable  fears.  A  man 
must  have  some  justification  for  such  a  fear.  lie  must  not 
act  upon  a  bare  imaginary  fear — seeing  a  man  coming  up 
to  his  house  who  has  no  hostile  intention  toliim  at  all,  and 
just  imagine  that  that  man  is  about  to  commit  a  serious  per- 
sonal injury  on  him,  or  an  in^jury  on  his  habitation  or  prop- 
erty; and  if  he  did  so,  he  would  not  be  justified  in  kill- 
ing him." 

(10.)  Because  the  court  charged  as  follows:    "You 
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must  examine  into  the  case,  and  see  whether  the  circum- 
stances surrounding  Mr.  Price,  at  the  time  he  shot  Mr.' 
Terrv,  were  sufficient  to  excite  the  fears  of  a  reasonable 
niun.  Did  he  act  upon  a  bare  imaginary  fear,  without  suf- 
ficient justification  ?  Did  he  act  upon  a  bare  imaginary 
fear,  and  shoot  down  an  innocent  man  who  was  going  to 
liis  house  on  a  peaceful  errand?-  If  he  did  kill  a  man  who 
was  going  there  on  a  mission  of  peace,  and  who  harbored 
no  hostility  to  him  or  his  habitation,  he  would  be  guilty  of 
murder." 

(11.)  Because  the  court  charged  as  follows:  "If,  on 
tlie  contrary,  from  what  had  previously  occurred  between 
him  and  Mr.  Perry,  and  from  the  surrounding  circumstan- 
ces at  the  time  of  the  killing,  you  find  they  were  sufficient 
to  justify  the  fears  of  a  reasonable  man,  that  Mr.  Perry 
was  there  to  commit  a  serious  personal  injury  upon  him, 
his  habitation  or  his  property,  and  it  was  necessary  to  kill 
ilr.  Perry,  in  order  to  prevent  the  consummation  of  these 
offenses,  tlien  it  would  not  be  a  case  of  murder,  but  one 
of  justifiable  homicide." 

(12.)  Because  the  court  charged  as  follows :  "  It  is  in- 
sisted that,  in  no  view,  was  Mr.  Price  authorized  to  kill  Mn 
Perry  without  warning  or  remonstrance.  Well,  upon  that 
subject  I  charge  you  tliis:  A  man  has  a  right  to  prevent 
unpleasant  people  from  coming  to  his  house  or  premises, 
A  man's  premises  are  under  the  protection  of  the  law,  and 
persons  who  are  disagreeable  to  him  have  no  right  to  in- 
vade his  premises,  although  their  mission  be  not  hostile* 
He  has  a  ridit  that  he  bo  relieved  of  such  persons;  and 
when  a  man  gives  another  notice  that  he  must  not  come 
upon  his  premises,  that  he  will  no  longer  tolerato  his  being 
there,  and  the  person  goes  there,  though  not  upon  a  hos- 
tile mission,  lie  is  what  is  termed  in  the  law  a  trespasser 
upon  the  premises.  If  he  goes  there  from  motives  of 
hostility  ap:aipst  the  person,  or  his  habitation  or  his  prop- 
erty, that  party  has  a  ri^rlit  to  protect  himself  to  the  extent 
1  have  stated.    But  if  the  party  who  was  notified  not  to 
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go  there,  does  go  there,  even  not  with  hostile  intention, 
he  is  a  trespasser,  and  the  owner  of  that  house  and  the 
premises,  who  has  so  notified  him  not  to  come  there,  has  a 
right  to  eject  him.  He  has  a  right  to  require  him  to  leave 
his  premises,  and  if  the  trespasser  declines  to  do  so,  he  is 
authorized  to  use  whatever  force  is  necessary  to  eject 
him.  He  is  not  justifiable  in  shooting  him  down  simply 
])ecause  he  is  a  trespasser.  He  must  tell  him  to  leave ; 
tliat  his  presence  there  is  objectionable ;  that  he  is  not 
wanted  there ;  and  if  the  trespasser  refuses  to  leave,  he 
is  authorized  to  use  so  much  force  as  would  be  necessary 
to  eject  him  from  the  premises." 

(13.)  Because  the  court  charged  as  follows:  "In  con- 
clusion, let  me  say  to  you,  that  your  position  imposes  very 
grave  and  responsible  duties  upon  you.  Upon  the  one 
hand,  you  have  in  your  charge,  I  might  say,  the  life  of  the 
.  prisoner  and  his  destinies  hereafter.  On  the  other  hand, 
you  have  in  your  charge  the  highest  and  greatest  interests 
of  the  state  in  the  enforcement  of  the  law  and  the  protec- 
tion of  society.  All  the  great  interests  involved  in  the 
enforcement  of  the  law  in  this  country  are  intrusted  to 
your  charge  in  this  case." 

(14)  to  (16.)  Because  of  bias  on  the  part  of  certain  of 
the  jurors.  [In  support  of  this  ground,  several  affidavits 
were  introduced  to  show  remarks  made  by  four  of  the 
jurors  indicating  prejudice  against  the  defendant.  A 
counter-showing  was  made,  and  the  jurors  denied  making 
the  statements  attributed  to  them.  Three  of  them  made 
positive  denials,  and  the  fourth  stated  that  he  had  no  re- 
collection of  any  such  conversation  or  statements,  and  that, 
if  he  made  any  remarks  concerning  defendant,  they  were 
not  expressions  of  his  opinion  or  bias,  and  that  he  had  no 
bias,  and  assented  to  the  verdict  rendered  solely  from  a 
sense  of  duty,  under  the  law  and  evidence.] 

The  motion  was  overruled,  and  defendant  excepted. 

H.  D.  D.  Twiggs  ;  Hinbs  &  Rogers,  for  plaintiff  in 
error. 
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C.  AsDEKSON,  attorney  general ;  R.  L.  Gamble,  solicitor 
general ;  A.  F.  Daley  ;  J.  M.  Stubbs,  for  the  state. 

Jackson,  Oliief  Justice. 

Warren  Price  was  found  guilty  of  murder;  moving  for  a 
new  trial,  it  was  denied  him  by  the  presiding  judge;  to 
that  denial  he  excepted,  and  the  case  is  here  for  review. 
The  wife  of  deceased  had  left  him  and  gone  back  to  her 
father's  house,  riding  on  horseback  behind  a  man  who 
seems  to  have  been  intimate  with  her  to  an  extent  unbe- 
coming wifely  modesty.  Price,  the  defendant,  was  that 
father,  and  the  dilKculty  between  father  and  husband  arose 
out  of  alienation  of  good  will  on  account  of  this  domestic 
trouble,  and  eventuated  in  the  homicide  by  the  defendant, 
on  the  occasion  of  an  effort  by  deceased  to  see  his  wife 
and  take  her  home,  in  response  to  a  letter  from  her,  which 
he  state<l  to  the  friend  accompanying  him  he  had  received 
from  her,  and  had  in  his  pocket  He  reached  the  farm  of 
the  defendant  after  night-fall,  and  approached  the  house 
by  a  route  through  an  obscure  path  between  a  corn  and 
cane  patcli,  and  was  shot  down  by  Price  from  the  portico 
of  the  house,  when  some  distance  from  it,  but  within  gun- 
range,  he  and  his  friend  approacliing  at  the  time,  or  stop- 
ping at  the  moment  to  survey  the  surroundings  and  take  a 
reckoning  of  the  position,  a  dog  having  barked  at  the  mo- 
ment. The  ([uestions  of  law  made  on  the  motion  for  a 
new  trial  will  be  reviewed  and  determined  now  by  us, 
after  having  closely  scanned  the  evidence  fully  reported 
by  the  reporter  at  the  head  of  this  opinion. 

1.  The  deceased,  after  an  eflbrt  to  got  one  or  two  other 
persons  to  accompany  him  on  his  vibit  to  Price's  house, 
where  his  wife  was,  got  a  man  by  the  name  of  Tharp,  with 
whom  he  had  lived,  to  accompany  him,  to  whom  he  stated 
that  he  had  good  news  from  his  wife,  and  he  wished  to 
meet  her  and  see  Price  and  the  family,  with  the  view  of 
taking  her  back  to  his  own  home,  and  that  his  adventure 
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was  peaceful,  and  he  meant  no  harm,  having  received  a 
letter  from  his  wife  to  meet  her.  These  statements  were 
parts  of  the  act  of  going,  of  the  7*e8  gestoBj  and  were  prop- 
erly admitted.  Johnson  vs.  The  State^  this  term ;  67  Ga.^ 
460. 

2.  The  state  proved  tliat  the  man  with  whom  tlie  wife 
of  deceased  left  his  home  for  her  father's,  was  se^n  in  a 
dry  pond,  a  private  and  hidden  place,  some  hundred  and 
fifty  yards  from  her  father's,  taking  improper  liberties  with 
her.  Defendant  assigns  error  also  on  the  admission  of  this 
testimony. 

Viewing  tliis  circumstance  in  connection  with  the  nature 
of  the  trouble  which  was  the  exciting  cause  of  the  unfor- 
tunate and  bloody  catastrophe,  of  the  wife's  desire  to  re- 
turn home  with  her  husband,  expressed  to  him,  as  ho  in- 
formed the  witness  in  the  very  act  of  going  to  the  scene 
where. he  fell;  of  the  husband's  right  to  condone  any 
offense  of  the  sort  which  slie  had  committed,  and  receive 
her  again  as  his  wife,  and  of  all  the  other  circumstances 
of  this  transaction,  from  beginning  to  end,  which  cluster 
around  the  wife  and  daughter  as  the  central  figure  in  the 
drama,  we  see  no  trouble  in  sustainhig  the  court  in  letting 
it  go  to  the  jury,  as  shedding  light  upon  that  scene,  and 
showing  motive  in  deceased  to  desire  to  rescue  his  wife 
from  the  continued  efforts  of  her  paramour  to  prostitute 
her  further.  This  whole  case  would  be  as  obscure  in  reach- 
ing the  truth  of  motive  and  conduct  in  the  parties  to  the 
tragedy,  if  the  woman  who  caused  it  were  left  out  of  view, — 
if  her  character  and  conduct  at  her  father's  and  around  it 
witli  the  man  who  took  her  there,  were  not  exhibited  to 
the  jury,  as  tlio  great  epic  of  Homer,  the  Siege  of  Troy, 
would  become,  if  Helen  were  stricken  from  its  leaves. 
The  evidence  was  relevant,  and  bore  right  on  the  bull's 
eye  of  the  case. 

3.  It  is  again  objected  that  the  court  permitted  the  doc- 
tor to  be  examined  in  presence  of  the  jury,  in  respect  to 
the  condition  of  deceased, — whether  or  not  he  was  in  at- 
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ticulo  mortis^  with  a  view  to  ascertain  whether  his  dying 
declarations  were  admissible.  Not  a  word  of  statement 
of  the  deceased,  touching  this  transaction,  was  elicited. 
The  jury  heard  nothing  at  all  from  the  lips  of  the  deceased 
about  the  killing,  or  what  led  to  it,  or  had  aught  to  do  with 
it.  That  point  was  not  reached,  but  after  examining  the 
doctor  on  his  condition,  whatever  statement  the  deceased 
had  made  perished  with  him,  and  was  heard  by  nobody  in 
court.  Yet  the  objection  is  made  on  the  authority  of  ffall 
vs.  The  State^  05  Ga.^  36,  that  a  new  trial  ought  to  be 
granted,  because  the  doctor's  preliminary  examination, 
which  elicited  nothing  touching  the  merits  of  the  case, 
was  heard  by  the  jury.  To  what  extent  is  that  case  to  be 
carried?  Certainly  nobody  will  insist  that  it  covers  the 
point  here.  For  my  own  views  respecting  its  true  limits, 
as  designed  by  the  then  court,  of  which  I  was  a  member, 
and  as  intended  to  be  limited  by  Judge  Crawford,  see  my 
dissenting  opinion  in  McDonald  vs.  The  State^  last  term. 
Besides,  this  case  is  one  of  dying  declarations,  not  con- 
fessions of  the  accused.  See  17  Ga.^  465,  6th  head-note 
and  p.  484. 

4.  The  Code,  as  well  as  repeated  ruling?  of  this  court, 
affirms  that  attacks  on  the  cliaracter  of  a  witness  by  con- 
tradictory statements  may  be  rebutted  by  proof  of  general 
good  character  for  truth  and  standing  in  society.  Code, 
§3575. 

5.  Where  the  questions  before  the  jury  involved  an  at- 
tack on  the  person  as  well  as  on  the  habitation  or  property 
of  t lie  accused,  it  was  the  duty  of  the  court  to  give  the  jury 
the  law  touching  defence  of  person  and  of  habitation,  and 
in  regard  to  the  kind  of  homicide,  whether  murder,  man- 
slaughter or  justifiable  homicide;  and  when  the  law,  in 
respect  to  each  phase  which  the  facts  make  in  the  case,  is 
fully  and  clearly  explained  in  the  charge,  of  course  it  is 
no  ground  of  error  on  which  a  motion  for  a  new  trial  can 
successfully  rest. 

6.  The  charge  of  the  court,  in  this  case,  is  full  and  clear^ 
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It  fairly  presents  the  several  defences  to  which  the  accused 
was  entitled.  It  is  explicit,  to  the  effect  that,  if  from  all 
the  circumstances  which' had  surrounded  the  accused  and 
deceased  from  tlio  inception  of  this  difficulty  to  its  bloody 
Qonsummation,  the  defendant  was  actuated  by  the  fears  of 
a  reasonable  man,  that  deceased  "was  there  to  commit  a 
serious  personal  injury  upon  him.  his  habitation  or  his  prop- 
erty, and  it  was  necessary  to  kill  Perry  in  order  to  prevent 
the  consummation  of  these  offenses,  then  it  would  not  be  a 
case  of  murder,  but  one  of  justifiable  homicide,'-  and  in 
addition,  it  calls  the  attention  of  the  jury  to  section  4334 
of  the  Code,  which  declares  that  "all  other  instances 
which  stand  upon  the  same  footing  of  reason  and  justice 
as  those  enumerated,  shall  be  justifiable  homicide,"  and 
charges  "that  they  are  left  to  the  enlightened  conscience 
and  reason  of  the  jury ;"  and  then  it  emphasizes  this  sec- 
tion, rei)eating  its  language,  and  tells  the  jury  that  defend- 
ant's counsel  "invoke  it  as  covering  his  case,"  and  repeats, 
"that  is  a  matter  which  rests  entirely  with  your  enlightened 
consciences  and  reason.  You  have  heard  the  law  of  man- 
slaughter and  justifiable  homicide,  and  if,  after  a  calm, 
mipartial  and  rigid  investigation  of  all  the  testimony  in 
tlie  case,  you  find,  under  your  consciences,  that  Mr.  Price 
was  justifiable,  outside  of  tlie  law  of  homicide,  as  given  to 
you,  and  you  think  it  is  a  case  that  stands  upon  the  same 
footing  of  reason  and  justice  as  a  clear  case  of  justifiable 
homicide,  then  you  are  authorized  to  acquit  hirn."  Add 
to  the  above  a  distinct  charge  of  the  presumption  of  inno- 
cence, and  the  degree  of  evidence  beyond  a  reasonable 
doubt  as  necessary  to  convict,  which  immediately  follows, 
and  the  conclusion  is  irresistible  that  the  presiding  judge 
held  the  scales  of  justice  in  a  merciful  hand. 

7.  If  the  deceased  was  a  mere  trespasser,  with  no  evil  in- 
tent before  and  at  the  time  he  was  shot  down,  he  was 
entitled  to  be  warned  off,  and  then,  if  he  did  not  leave,  that 
degree  of  force  necessary  to  make  him  leave  may  be  used. 
This,  in  substance,  is  the  charge  of  the  court  on  this  point, 
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and  we  think  it  the  law.     17  Oa.j  465 ;  58  76.,  85 ;  Russell 
on  Crimes,  5 19 

8.  Surely,  it  needs  no  authority  to  show  tha  when 
jurors  are  attacked,  they  may  repel  the  attack  by  counter- 
affidavits.  See  Georgia  Reports  passim.  This  attack  was 
fully  and  successfully  repelled  and  overcome  in  this  case. 

9.  The  verdict  is  not  contrary  to  law  or  evidence.  If 
the  deceased  was  not  decoyed  to  that  house  that  night  for 
the  purpose  of  killing  him,  it  is  quite  certain  that  a  delib 
erate  purpose  to  kill  him,  whenever  he  came  there,  dwelt 
in  the  heart  of  the  accused.  The  gun  was  loaded  for  that 
purpose ;  the  very  ball  which  alone  would  have  done  the 
work,  was  taken  from  a  child  playing  with  it,  and  put  in 
the  shot-gun,  with  that  intent ;  the  other  shot  in  the  gun 
would  have  done  the  work,  and  according  to  the  doctor,  the 
wounds  they  made  were  equally  fatal ;  the  exclamation  of 
accused,  "  All,  I  have  got  you  at  last,"  as  he  saw,  in  the 
clear  moonlight,  the  young  man  fall,  is  as  clear  evidence 
of  purpose  long  meditated  as  the  large  ball  that  he  took 
from  the  child,  and  to  make  the  killing  sure,  rammed  in 
the  gun  with  the  smaller  shot,  and  showed  that  to  wound,  to 
frighten  off,  to  repel  an  intruder,  were  not  enough  to  sat- 
isfy the  accused,  but  sure  work,  the  work  of  death,  was 
in  his  heart.  He  expected  him.  To  some  witnesses  he 
said  every  night,  to  another,  especially  that  night  he  said 
he  expected  him.  Why  especially  that  night?  Was  the 
decoy  diick  his  contrivance?  Was  the  "  good  news"  the 
poor  fellow  said  he  got  from  his  wife  sent  within  his  knowl- 
edge, and  therefore  did  he  expect,  and  was  he  on  the  look- 
out for  him?  Tlieso  are  questions  which,  under  the  facts 
proved,  the  jury  may  have  answered  in  the  affirmative; 
and  if  that  be  the  truth,  the  murder  has  no  extenuation. 
Or,  it  may  be,  that  the  words,  "•'  especially  that  night,"  can 
be  explained  on  some  otlier  hypothesis;  if  so,  then  was  he 
in  danger  as  to  personal  hurt?  Did  deceased  have  his 
pistol  out  or  pointed?  It  is  clear  that  he  did  not  Was 
there  danger  to  his  habitation  ?    Another  man  was  in  the 
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house  with  him,  and  surely  the  two  could  have  protected 
it,  if  attacked ;  but  no  attack  was  made  upon  it. 

So  that,  at  best  for  defendant,  he  shot,  and  shot  to  kill, 
and  did  kill,  without  a  single  word  of  remonstrance  cr 
caution,  or  warning,  when  it  is  not  shown  that  his  person 
or  habitation  was  endangered  at  the  time.  And  his  eye 
was  so  keen  and  his  nerves  so  steady  that  moonlight  was 
as  good  as  daylight  would  have  been,  to  execute  his  pur- 
pose. The  man  against  whom  revenge  was  in  his  heart 
was'  killed,  and  the  otiier  accompanying  him  was  wounded, 
and  he  left  the  body  of  his  friend  in  the  hands  of  the 
slayer  and  his  family  and  of  the  friend  lodging  that  night 
in  the  slayer's  house.  How  easy  to  take  the  pistol  of 
deceased  out  of  the  pocket  and  put  it  by  him  ?  How 
easy  to  take  out  of  his  pocket  the  note  of  his  wife  which 
decoyed  him  to  his  death?  Be  all  this  as  it  may,  in  the 
jye  of  Him  wliose  all-seeing  eye  is  over  every  scene,  cer- 
tain it  is  that  this  court  has  no  power,  in  law,  to  adjudge 
either  that  the  jury  did  wrong  in  finding  defendant  guilty," 
or  that  the  judge  did  wrong  in  upholding  the  verdict. 

Judgment  affirmed. 


McCalla  v8.  Shaw. 

Where  two  were  jointly  sued  for  malicious  arrest  and  false  imprison- 
ment, and  the  act  on  which  the  suit  was  predicated  was  the  joint  act 
of  the  two,  eacli  was  responsible  for  the  entire  recovery,  and  a  ver- 
dict for  $300  general  damuges  against  one  of  the  defendants  and 
$100  against  the  other,  was  illegal,  and  should  not  have  been  re- 
ceived. 

(a.)  Section  3075  of  the  Code,  i>roviding  for  the  apportionment  of 
damages  by  the  jury,  where  several  trespassers  are  sued  jointly, 
has  n^ference  to  trespasser  committed  on  property,  and  not  to  an 
action  for  a  personal  tort. 

(6.)  A  new  trial  having  been  granted  to  that  one  of  the  defendants 
against  whom  the  jury  found  $100.00,  and  the  liability  and  respon* 
fiibility  of  the  two  being  the  same,  the  other  defendant  was  also 
entitled  to  a  new  trial. 

aprll  25,  1884. 
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Torts.  Damages.  Parties.  Verdict.  New  Trial.  Prac- 
tice in  Superior  Court.  Before  Judge  Hammond.  Fulton 
Superior  Court.     April  Term,  1883. 

Reported  in  the  decision. 

A.  0.  McCalla  ;  G.  W.  Gleaton,  for  plaintiff  in  error. 

Black  &  Albert,  for  defendant 

Blandford,  Justice. 

Shaw  brought  his  action  against  W.  E.  McCalla  and  J.  N. 
Stewart  for  malicious  arrest  and  false  imprisonment.  The 
jury  returned  a  verdict  for  four  hundred  dollars  general 
damages;  three  hundred  dollars  against  McCalla,  and  one 
hundred  dollars  against  Stewart.  The  defendants,  McCalla 
and  Stewart,  moved  the  court  for  anew  trial,  upon  several 
grounds.  The  one  mainly  relied  on  here  is,  that  the  ver- 
dict is  illegal,  and  should  have  been  rendered  against  both 
defendants  for  the  same  amount.  The  court  granted  a  new 
trial  as  to  Stewart,  but  refused  the  motion  as  to  McCalla, 
and  he  excepted,  and  brings  the  case  here  for  review.  The 
Code,  §2092,  says:  "If  the  imprisonment  be  the  act  of 
several  persons,  the  p  irty  may  sue  them  jointly  or  sepa- 
rately ;  and  if  jointly,  all  shall  be  responsible  for  the  entire 
recovery.  In  the  case  of  Simpson  vs.  Perry ^  9  G^«.,  509, 
the  rule  was  stated  by  Warner,  J.,  in  an  action  for  joint 
tort  against  several  defendants.  "The  jury  are  to  assess 
damages  against  all  the  defendants  jointly,  according  to 
the  amount  which,  in  their  judgment,  the  most  culpable 
of  the  defendants  ought  to  pay,"  and  cites  2  Greenleaf  Ev., 
§277.  That  case  was  an  action  against  two  defendants  for 
an  assault  and  battery.  The  jury  found  two  hundred  dol- 
lars against  one  of  the  defendants,  and  one  hundred  dollars 
against  the  other  defendant.  The  court  construed  the  ver- 
dict to  mean  that  the  jury  found  two  hundred  dollars 
against  both  defendants,  and  that  such  was  the  legal  effect 
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of  the  verdict,  and  reversed  the  judgment  of  the  court  be- 
low, and  directed  the  verdict  be  amended  so  as  to  conform 
to  the  ruling  of  the  court  in  tliat  case. 

But  the  defendant  in  error  insisted  that  section  3075  of 
the  Code  controls  this  case,  in  which  it  is  provided  that 
"when  several  trespassers  are  sued  jointly,  the  plaintiff  may 
recover  against  all,  the  greatest  injury  done  by  either. 
But  the  jury  may,  in  their  verdict,  specify  the  particular 
damage  to  be  recovered  of  each."  We  think  that  this  sec- 
tion refers  to  trespasses  committed  on  property,  and  not  to 
such  a  tort  as  is  set  forth  in  the  declaration  of  defendant 
in  error.  We  think  Tthat  the  court  should  have  refused  to 
receive  the  verdict  rendered  in  this  case,  and  he  should 
have  instructed  the  jury  that,  if  they  found  damages  of 
three  hundred  dollars  against  McCalla,  then  they  should 
find  the  same  amount  against  Stewart,  as  they  were  jointly 
liable  and  responsible  for  the  entire  recovery.  Code, 
§2992. 

If  this  direction  had  been  given  by  the  court,  it  would 
seem  to  follow  that  if  Stewart  was  entitled  to  have  a  new 
trial,  as  was  awarded  in  this  case,  then  McCalla  should  like- 
wise have  had  a  new  trial,  as  his  liability  and  responsibil- 
ity were  precisely  that  of  Stewart,  in  this  action. 

Let  the  judgment  of  the  court  below,  refusing  the  new 
trial,  be  reversed. 


Dorset  et  al.  vs.  Ansley  et  al. 

In  all  cases  where  an  application  is  made  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto,  the  presiding?  judge  may  look 
to  the  relations  which  the  parties  applying  sustain  to  the  matter 
to  be  inquired  into;  and  if  the  facts  show  that  the  applicants 
have  been  guilty  of  such  conduct  a.s  precludes  them  from  making 
the  inquiry,  they  will  be  e9tof)ped,  and  their  application  denied. 

(a.)  The  charter  of  a  town  provided  for  an  election  for  councilmen  on 
tlie  third  of  January ;  under  a  mistake  of  law,  the  council,  then  in 
office,  ordered  an  election  to  take  place  on  January  7,  and  it  was  so 
advertised  for  ten  days ;  at  the  election,  four  of  the  then  inca.u- 
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bents  and  one  other  person  (who  are  the  relators)  offered  them- 
selves for  election  and  were  defeated,  all  or  nearly  all  of  the  voters 
of  the  town  taking  part  in  the  election;  two  days  afterwards,  the 
incumbents  ordered  another  election  to  take  place  on  the  14th  of 
the  month ;  this  took  place  after  five  days'  notice ;  only  seven  votes 
were  cast,  and  relators  were  elected ; 
Ileldf  that  the  relators  are  estopped  by  their  conduct,  and  an  appli- 
cation from  them  for  leave  to  file  a  petition  in  the  nature  of  a  quo 
warranto  was  properly  refused. 

April  15,  1881. 

Municipal  Corporations.  Quo  Warranto.  Estoppel. 
Before  Judge  Fain.  Bartow  Superior  Court.  January 
Term,  18S4. 

Reported  in  the  decision. 

Graham  &  Graham,  for  plaintiffs  in  error. 

M.  R.  Stansell,  for  defendants. 

Blandford,  Justice. 

The  plaintiffs  in  error  filed  their  petition,  acking  for  leavo 
to  exhibit  an  information  in  the  nature  of  a  quo  warranto 
against  the  defendants  in  error,  who  were  exercising  the 
functions  and  offices  of  councilmen  of  the  town  of  Tay- 
lorsville,  in  which  they  alleged  that  respondents  had  been 
elected  such  councilmen  on  the  seventh  day  of  January, 
1884,  which  election  was  illegal,  as  they  alleged,  because 
by  the  charter  of  said  town,  the  election  should  have  been 
held  on  the  first  Thursday  in  January,  1884,  which  was 
the  third  day  of  that  month  ;  and  that  they  were  elected 
at  an  election  held,  after  due  advertisement,  on  the  14th 
day  of  January,  1884. 

At  the  hearing  of  this  petition,  it  was  shown  that  the 
election,  held  on  the  7th  day  of  January,  was  by  order  of 
the  then  board  of  councilmen,  and  the  same  was  adver- 
tised  for  ten  days ;  that  four  of  this  board  and  one  other 
person,  who  are  the  relators,  were  candidates  for  election 
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to  the  office  of  councilmen,  and  were  voted  for ;  that  re- 
spondents wero  also  candidates  and  were  elected.  This 
election  was  full — nearly  all,  if  not  all,  the  legal  voters 
participating  therein.  Two  days  after  this  election,  the 
old  board  of  councilmen,  four  of  whom  had  been  candi- 
dates for  re-election  and  defeated,  ordered  another  election 
to  take  place  on  tho  14th  of  January,  five  days'  notice 
being  given  of  this  election.  At  this  last  election,  the 
relators  were  elected,  only  seven  persons  voting  at  this 
election.  Under  these  facts,  the  presiding  judge  refused 
the  application,  and  dismissed  tlie  same.  This  ruling  of 
the  court  is  excepted  to,  and  error  is  assigned  here  on  said 
exception. 

We  think  the  judge  was  right,  under  the  facts  of  this 
case,  to  refuse  tho  information.  While  the  law  required 
the  election  to  be  held  on  the  first  Thursdav  in  Januarv, 
yet  when  the  council,  under  a  mistake  of  the  law,  directed 
an  election  to  be  held  on  the  7th  of  January,  four  daj's 
later  than  that  fixed  in  the  charter,  but  this  election  was 
held  under  ample  notice,  fairly,  in  which  the  voters  of  the 
town  participated,  no  objection  being  made  by  any  one, 
and  the  relators  themselves  being  candidates,  four  of  whom 
ordered  tho  election,  public  policy  requires  that  they 
should  be  estopped  from  contestmg  this  election. 

While  the  public  are  interested  in  the  question  as  to 
who  should  exercise  a  public  office,  these  relators,  who  claim 
these  ofTices,  are  by  their  own  acts  estopped  from  denying 
the  legality  of  tlie  election  of  respondents ;  and  in  all 
cases  where  an  application  is  made  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  xoarranto^  the  presiding 
judge  may  look  to  the  relation  which  the  parties  applying 
sustain  to  the  matter  to  bo  inquired  into,  and  if  the  facts 
show  that  the  applicants  have  been  guilty  of  such  conduct 
on  their  i)art  as  precludes  them  from  making  the  inquirj'-, 
they  will  be  estopped  and  their  application  denied.  Code, 
^782  6t  Beq.;  63  Oa,.  692,  207 :  44  Oa.,  497 ;  High,  629 ; 
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33  N.  J.  L.,  195;  88  111.,  537;  Dillon  Munic.  Cor.,  Sec. 
899,  900 ;  3  Teiin.  R,  573;  4  /rf.,  223 ;  1  East,  38 ;  1  Barn 
&  Adolph.,  084,  690, 
Let  the  judgment  of  the  court  below  be  affirmed. 


Sluder  v8.  Bartlett. 

1.  AlthoiiiLcli  this  court  disapproves  of  the  practice  of  incorporating 
original  papers  in  the  brief  of  evidence  filed  with  a  motion  for  new 
trial,  yet  where  counsel  for  defendant  in  error  h^^ve  agreed  in  writ- 
ing to  such  use,  and  the  brief  thus  made  has  been  approved  by 
the  presiding  ju<lge,  the  writ  of  error  will  not  be  dismissed.  Par- 
ties who  have  agreed  to  such  use  of  the  records  stand  in  pan  delicto 
with  those  so  using  them,  and  cannot  urge  its  illegality,  on  a  mo- 
tion to  dismiss  the  writ  of  error. 

(a.)  The  papers  are  identified  by  the  approval  of  the  presiding  judge, 
the  transcript  of  the  record  certified  and  sent  up  to  this  court  is 
regular,  an<l  it  is  doubtful  if  this  court  can  go  beyond  this  in  dis- 
covering irregularities.  The  transcript  on  which  the  case  is  tried 
being  full  ami  apparently  regular,  the  presumption  is  in  favor  of 
the  court  below, 

2.  Where  one  claims  to  l)e  a  bona  fide  purchsi^er  with  four  years'  pos- 
session, in  order  to  relieve  land  from  the  lien  of  a  judgment,  the 
fact  that  he  purchased  with  notice  of  the  judgment  does  not  con- 
stitute him  a  wrong-doer.  He  may  be,  notwithstanding  this  knowl- 
edge alone,  a  bona  fide  purchaser.  Yet  this  may  be  looked  to,  in 
connection  wFth  other  facts,  in  detarmining  whether  the  purchase 
be  bona  fide  or  not. 

(a.)  If  it  be  shown  that  such  purchase  was  made  to  hinder,  delay  and 
defraud  the  creditor,  or  the  circimstances  show  that  such  pur- 
chase was  not  made  in  good  faith,  but  for  the  purpose  of  taking 
an  undue  advantage  of  the  creditor,  then  he  would  not  be  a  bona 
fide  purchaser;  but  when  a  valuable  consideration  has  been  paid 
for  the  property,  and  the  purchaser  has  entered  into  possession  of 
the  same  as  his  own,  and  held  for  four  years,  then  it  is  discharged 
from  the  lien  of  any  judgment  against  the  person  from  wliom  he 
purchased,  notwithstanding  the  purchaser  may  have  known  of  the 
exist^jnce  of  the  judgment. 

April  8.  \dtii. 

Practice  in  Supreme  Court.    Records.    Bona  Fides. 
Statute  of  Limitations.    Vendor  and  purchaser.    Before 
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Judge  Clarke.    Jasper  Superior  Court.     O'^tober  Term, 

1883. 

On  October  28,  861,  Bartlett  recovere  a  judgment 
against  Colbert  Jeffries,  J.  T.  Wyatt  and  John  W.  Wyatt. 
In  1873,  Jeffries  desired  to  go  into  bankruptcy,  and  em- 
ployed Messrs.  Key  &  Preston  to  conduct  his  case.  Being 
unable  to  pay  them  in  money,  he  offered  to  convey  to 
tt:eni  100  acres  of  land;  they  were  at  first  doubtful 
about  taking  the  land,  but  after  investigating  and  submit- 
ting the  matter  to  the  register  in  bankruptcy  for  his  ad- 
vice, and  receiving  his  expression  of  approval  and  state- 
ment that  the  conveyance  would  be  good,  the  deed  was 
made.  They  testified  that  this  was  in  the  utmost  good  faith, 
and  with  no  intention  of  defrauding  anybody.  Key  & 
Preston,  however,  knew  of  the  existence  of  the  Bartlett 
judgment.  This  transaction  was  returned  in  Jeffries's 
schedule ;  it  was  made  a  ground  of  objection  by  a  cred- 
itor, and  the  samo  was  overruled.  Plaintiff,  Bartlett,  knew 
of  the  conveyance  in  the  fall  of  1873.  In  that  year  the^.^a. 
was  levied  on  600  acres  of  land,  more  or  less,  which  plaintiff 
supposed  was  all  of  Jeffries's  land.  This  levy  wjis  enjoined 
by  tho  United  States  court,  and  was  kept  under  injunction 
until  1878.  One  witness  testified  that  ho  thonglit  the  levy 
covered  all  the  land ;  thought  it  would  cover  this  hundred 
acres  under  the  terms  "  more  or  less."  Other  witnesses 
testified  that  the  levy  then  made  did  not  cover  the  land 
in  dispute  ;  and  the  court,  constniing  the  levy,  so  ruled. 
Key  &  Preston  went  into  possession  of  the  land  now  in 
controversy  after  their  purchase  in  1873,  and  remained  in 
open,  notorious,  peaceable,  continuous  and  adverse  pos- 
session from  then  until  December,  1878,  when  they  sold 
to  Sluder.  Key  &  Preston  testified  that  they  believed 
they  had  a  good  title,  and  placed  improvements  upon  the 
land.  After  the  sale  to  Sluder,  in  December,  1878,  this 
Jl»  Ja»  was  levied  upon  the  land,  and  Sluder  interposed  a 
claim.     He  knew  of  the  debt  to  Bartlett,  and  was  the  as- 
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sigiiee  of  Jeffries,  but  testified  that  he  did  not  know  of 
the  judgment.  Whether  or  not  he  knew  of  the  jud^^ment  of 
plaintiff,  there  was  some  conflict.  Under  the  charge  of 
the  court,  the  jury  found  the  property  subject.  Claimant 
moved  for  a  new  trial,  on  the  following  grounds  : 

(1.)  Because  the  verdict  is  contrary  to  law  and  evidence. 

(2.)  Because  the  court  charged  the  jury  that,  "If  the 
purchaser  showed  that,  although  he  knew  of  the  lien 
(meaning  plaintiff's  judgment),  he  made  with  the  plaintiff 
satisfactory  arrangements  to  secure  the  plaintiff's  claim, 
that  would  vindicate  the  purchaser*  from  the  charge  of 
fraud.  But  when  it  is  shown  that  he  bought  with  notice 
of  the  judgment  lien,  he  cannot  relieve  himself  of  the 
appearance  of  legal  fraud  till  he  shows  some  conduct  of 
the  plaintiff,  or  his  agent,  which,  in  equity,  would  deprive 
the  plaintiff  of  his  right  to  enforce  his  lien,  or  something 
on  his  part  towards  the  plaintiff  in  recognition  and  fair 
Ijtllowance  of  his  rights." 

(3.)  Because  the  court  charged  as  follows:  'In  the 
present  case,  gentlemen,  the  claimant  admits  that  Key  & 
Preston  bought  from  the  defendant  in  ^fi.  fa.  with  full 
knowledge  of  the  judgment  of  the  plaintiff  on  this  lanl. 
But  he  claims  that  they  did  not  intend  to  commit  a  moral 
fraud  or  wrong  on  the  plaintiff,  when  they  bought;  that 
they  believed  that  they  were  getting  a  title  which  would 
prevail  over  the  plaintiff's  known  lien;  that  they  exam- 
ined the  law  books  and  believed  the  law  to  make  their 
purchase  defeat  the  lien ;  that  they  afterwards  consulted 
the  register  in  bankruptcy,  and  he  advised  them  that  their 
title  would  be  good  against  such  liens;  that  they  had  the 
defendant  to  state  in  his  bankrupt  schedule  the  fact  of  his 
sale  of  this  land  to  them  for  their  fees  in  said  bankrupt 
case ;  that  the  assignee  never  took  charge  of  this  land ; 
that  they,  the  purchasers,  acted  openly  and  without  con- 
cealment or  deceit.  But  I  charge  you  that,  even  if  all  of 
these  propositions  are  true,  they  do  not  free  the  purchase 
by  them  from  the  defendant,  with  actual  knowledge  of 
V  72-31 
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plaiiitifl[''s  lien,  from  the  charge  of  legal  fraud.  If,  then, 
gentlemen,  Key  &  Preston  bought  from  defendant  in  Jl.  fa. 
with  full  knowledge  of  the  lien  of  plaintiff,  as  claimant 
admits,  and  if  they  have  shown  no  other  proofs  of  their 
good  faith  but  such  as  I  have  stated,  you  ought  to  find  by 
your  verdict  that  they,  Key  &  Preston,  were  not  bona  fide 
purchasers,  and  were  not  protected  b^  four  years'  posses- 
sion before  levy  from  the  judgment  lieu  proceeding  in  this 
case." — This  charge  was  excepted  to  as  being  contrary  to 
the  law  and  the  decisions  of  the  Supreme  Court,  and  not 
authorized  by  the  evidence,  and  on  the  ground  that  there 
was  further  proof  of  acts  of  good  faith  than  those  upon 
which  the  court  based  his  conclusions  in  this  part  of  the 
charge,  and  not  covered  by  any  part  of  his  charge  to  the 
jury. 

(4.)  Because  the  court  erred  in  all  that  part  of  his  charge 
in  which  he  Submitted,  as  the  law  as  to  the  iona  fides  of 
the  purchasers,  that  no  person  who  purchased  with  actual 
notice  of  the  lien  of  a  judgment  could  be  a  bona  fide  pur^ 
chaser,  unless  he  could  show  either  some  conduct  of  plain- 
tiff, or  his  agent,  which,  in  equity,  would  deprive  him  of 
the  right  to  enforce  the  lien,  or  by  his  own  acts  in  the 
transaction  he  recognized  fully  the  right  of  such  lien  cred- 
itor to  collect  out  of  such  property  his  debt  or  claim,  and 
that  such  acts  were  the  only  acts  meant  by  the  Supreme 
Court  in  the  "  late  decision  "  referred  to  bv  the  court  in 
his  charge,  "  being  in  good  faith  towards  the  plaintiff." 

(5.)  Because  the  court  charged  that  "mere  waiting  on 
\\\efi,fa,  by  the  plaintiff  was  not  such  conduct,  on  his 
part,  as  to  deprive  him  of  the  right  to  proceed  on  his^.^a. 
His  waiting  did  not  wrong  the  plaintiff." 

The  motion  was  overruled,  and  claimant  excepted. 

The  facts  as  to  the  motion  to  dismiss  are  stated  in  the 
first  division  of  the  decision. 

Key  &  Preston  ;  J.  n.  Lumpki:^,  for  plaintiff  in  error. 

G.  T.  &  0.  L.  Bartlett,  for  defendant. 
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Blandford,  Justice. 

1.  The  defendant  in  error  moved  to  dismiss  this  writ  of 
error,  upon  the  ground  that  certain  original  papers  and 
documents,  offered  in  evidence  by  plaintiff  in  error  on  the 
trial,  v^ere  incorporated  in  the  brief  of  evidence  filed  on 
the  motion  for  new  trial,  and  that  copies  of  the  same  were 
not  so  incorporated.  Upon  this  brief  of  evidence  was  the 
following  agreement: 

"It  is  hereby  agreed  that  the  within  brief  of  evidence  is  a  true  and 
corrtct  brief  of  the  evulence,  and  contains  the  original  papers,  which 
we  hereby  consent  sliall  be  used.    October  27,  1883. 

(Signed)  G.  T.  &  C.  L.  Bartlett, 

Plaintijrs  Attorneys,** 

"Approved  as  a  brief  of  the  evidence,  and  ordered  filed,  October 
27,  1883.  J.  T.  Clarke, 

J".  S.  C.  P.  C,  presiding.** 

However  much  we  disapprove  the  practice  of  incorpor- 
ating original  papers  and  documents  in  a  brief  of  evidence, 
and  the  practice  cannot  bo  too  severely  condemned,  in 
this  case  we  do  not  think  that  defendant  in  error  is  in  a 
position  to  aver  against  it.  He  consented  to  the  use  of 
the  original  papers  in  the  manner  in  which  they  were 
used.  He  stands  in  pari  delicto^  by  having  consented  to 
the  use  made  of  the  original  papers  by  i)laintiir  in  error, 
and  cannot  urge  its  illegality  in  this  motion  to  dismiss  the 
writ  of  error.  However  wrong  the  plaintiff  in  error  may 
have  been,  this  wrong  was  participated  in  by  defendant 
in  error.  The  parties  are  equal  in  whatever  wrong  was 
done. 

But  we  know  of  no  case  where  the  writ  of  error  was  dis- 
missed, under  circumstances  similar  to  the  one  at  bar. 
See  Baldwin  vs.  Daniel,  69  Oa.,  782 ;  30  Ga,,  674.  The 
papers  are  identified  by  the  approval  of  the  presiding 
jadge.  The  trauj^cript  of  the  record,  certified  and  sent  up 
to  t.his  cou-rt,  is  regular,  and  we  doubt  if  we  can  go  beyond 
this  in  discovering  errors  and  irregularities.  The  case  is 
tried  here  upon  a  transcript  of  the  record ;  if  that  is  fuU 
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and  apparently  regular,  then  we  are  to  presume  that  the 
court  below  did  all  things  right  and  proper.  So  we  think 
the  motion  to  dismiss  this  writ  of  error  should  be  over- 
ruled. 

2.  The  main  question  in  this  case  arises  upon  a  construc- 
tion of  section  3583  of  the  Code,  which  is :  "  When  any 
person  has  lona  jide^  and  for  a  valuable  consideration, 
purchased  real  or  personal  property,  and  has  been  in  pos- 
session of  such  real  property  for  four  years,  or  of  such  per- 
sonal i)r(>porty  for  two  years,  the  same  shall  be  discharjred 
from  the  lien  of  any  judgment  against  the  person  from 
whom  he  purchased." 

Is  a  person  who  purchased  said  property,  with  knowledge 
of  a  judgment  against  the  person  from  whom  he  purchased, 
a  honajich  purchaser,  within  the  meaning  of  the  statute  ? 
We  think  so.  The  fact  that  a  purchaser  had  knowledge 
of  the  judgment  -^jgainst  his  vendor,  does  not  constitute  the 
purchaser  a  wrong-doer  j  he  is,  notwithstanding  this 
knowledge  alone,  a  bona  fide  purchaser.  Yet  we  think 
that  (his  may  be  looked  to,  in  connection  with  other  facts, 
in  determining  whether  the  purchase  be  bona  fide  or  not. 

Whether  a  purchaser  be  a  bona  fide  purchaser,  dep'^nds 
upon  other  facte  than  a  knowledge  by  such  purchaser  of 
the  existence  of  a  judgment  against  the  j^erson  from  whom 
he  purcliased.  If  it  be  shown  that  such  purchase  wars 
made  to  liinder,  delay  and  defraud  the  creditor,  or  the  cir- 
cumstances show  that  such  purchase  was  not  made  in 
good  faith,  but  for  the  purpose  of  taking  an  undue  advan- 
tage of  the  creditor,  then  he  would  not  be  a  bona  fide  pur- 
chaser. But  where  a  valuable  consideration  was  paid  for 
the  property,  and  the  purchaser  enters  into  possession  of 
the  same  as  his  own  property,  and  hold::  it  for  four  years 
(the  same  being  real  property),  then  the  same  is  dis- 
charged from  the  lien  of  any  judgment  against  the  person 
from  whom  he  purchased,  notwitlistanding  such  purchaser 
may  have  known  oi  the  existence  of  such  j  udgraent.  What- 
ever may  have  been  the  rulings  heretofore  by  a  majority 
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of  llio  members  of  this  court,  we  are  unanimously  agreed 
upon  the  proposition  herein  laid  down,  it  being  bettor  that 
the  law  should  be  rendered  certain,  although  it  may  be  a  hid 
law,  than  that  it  sliould  be  doubtful  and  uncertain,  though 
it  be  a  good  law.* 

The  ruling  of  the  court  below  not  being  in  accordance 
with  the  views  here  expressed,  the  same  is  reversed. 

Judgment  reversed. 


Raker  &  Hall  vs.  Gladden,  slierilF. 

1.  The  holder  of  aii  iiiifonjclosed  mortgage  cannot  claim  at  law  the 
balance  of  a  fund  arising  from  the  sale  of  Ih'j  property  covered  by 
the  mortgage,  after  payhig  the  judgment  under  which  it  was  sold, 
and  which  was  older  than  the  mortgage,  hut  ho  can  make  such  a 
claim  in  e«juity,  and  tliiH  could  bo  done  on  a  money  rule,  with 
projier  allegations,  showing  the  insolvency  of  the  debtor  and  that 
the  mortgage  creditor  would  be  without  reme<ly,  unless  such  fund 
were  awarded  to  him. 

(a.)  Certain  property  having  been  sold  under  a  judgment,  which  was 
the  oldest  lion  thereon,  alter  satisfying  it,  the  balance  of  the 
money  arising  from  tho  sale  should  have  been  paid  to  an  unforo- 
closetl  mortgage,  in  preference  to  junior  judgments,  under  proper 
pleadings  to  claim  it.  • 

2.  Where  property  was  sold  under  a  mortgagor?. /a.,  which  was  the 
oldest  lien  thereon,  after  satisfying  it,  the  balance  of  the  proceeds 
of  the  sale  were  properly  j)aid  to  tho  holder  of  a  deed  to  tho  prop- 
erty, in  preference  to  judgments  atrainstthe  grantor  rendered  sub- 
sequent to  its  date,  to  the  extent  of  th3  debt  which  the  deed  was 
made  to  seiMire. 

3.  AVln're  counsel  agreed,  in  writing,  that  the,brief  of  evidence  filetl 
with  the  motion  for  new  trial  was  correct,  the  writ  of  error  will 
not  bo  dismissed  by  this  cunirt,  bec^ause  such  brief  of  evidence  did 
not  contain  copies  of  certain  documents,  but  only  statements  of 
their  substance. 

April  8,  lS.*y4. 


Mortgages.  Liens.  Debtor  and  Creditor.  Judgments. 
Money  Rule.  Practice  in  Supreme  Court,  Before  Judge 
Fain.    Bartow  Superior  Court.  'July  Term,  1883. 


•See  Aim/cra  r^  McAjfcr,  A2Ga.,  25')<'/i«^.;  PhHUp$  vs.  DcbMw,  50  7J.,  617;  Brough- 
tm^al„ex'n,  vs.  Foster,  «xV,  69 /d.,  713 ;  Danidly,  adm*r,  va.  Colbert,  adui'r,  71  OtLt 
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To  tlie  report  contained  in  the  decision  it  is  only  necessary 
to  add  the  following :  When  this  case  was  called  in  the 
Supreme  Court,  a  motion  was  made  to  dismiss  the  writ 
of  error,  on  the  ground  that  certain  documents  in  the  brief 
of  evidence  were  not  coi)ied  in  full,  but  only  the  substance 
of  them  was  set  forth.  At  the  end  of  tlie  brief  of  evidence 
appears  the  following  agreement  of  counsel : 

"We  kigre©  tlmt  this  brief  of  evidence  is  correct.     August  6,  1883. 

Gkaiiam  (&  Graham, 
Att'ysfor  Iludgins  dr  Mahan.*' 

The  presiding  judge  approved  the  brief,  and  ordered  it 
filed. 

The  motion  to  dismiss  was  overruled. 

J.  A.  Baker,  for  plaintiffs  in  error. 

Neel,  Conner  &  Neel;  John  W.  Akin;  Grauah  & 
Graham,  for  defendant. 

Blandford,  Justice. 

A  tract  of  land,  known  as  the  Oassville  place,  belonging 
to  John  1).  L'lwson,  was  sold  under  an  execution  in  favor  of 
W.  T.  Woffonl,  founded  on  a  judgment  at  law,  which  judg- 
ment was  the  oldest  lien  on  the  property  of  Lawson.    The 
next  oldest  lien  was  an  unforecloscd  mortgage  in  favor  of 
Mahan.     There  were  divers  junior  judgment  liens  in  favor 
of  Baker  &  Hall  and  others.  Another  tract  of  land,  known 
as  the  Mill  phi'.-e,  was  sold  under  a  mortgage^. /a  in  favor 
of  Stokely,  WilHams  &  Co.     These  two  tracts  brought 
more  than  enough,  the  first  to  pay  Wofl'ord's  execution, 
and  the  latter  to  pay  the  mortgage  of  Stokoly,  Williams  <fe 
Co     Upon  a  rule  brought  to  distribute  tlie  money,  Mahan 
claimed  the  surplus  arising  from  the  sale  of  the  Cassville 
j^lace,  after  the  payment  of  the  Wollord  fi.  fa.^  upon  his 
unforedosed  mortgage.     He,  coming  in  and  making  him- 
self a  party  to  this  proceeding,  and  alleging  that  said  Law- 
son  was  insolvent,  and  that  his  mortgage  was  the  next  lien 
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in  date  lo  WdlTonl's  jiidaimoiit,  and  iiii  older  lion  than  uny 
other  cliiitimut  of  this  fund;  that  if  hu  was  not  alloweil 
payment  out  uf  this  fund,  lie  was  wholly  withunt  ri'ini'dy. 
The  courl  awarded  the  remaining  fund,  ari-^iiig  fi-om  the 
Cassvillephice,  lo  Mahiin,  upon  his  inorlgaKe.  And  this 
ruliiij;  is  tlic  first  error  assiirned.  The  fund  arising;  friim 
the  Mill  p!at;e  being  more  than  sulRi-ient  topiiy  ihe  niurt- 
gajje  of  St()kely,  Williiuns  &  Co.,  tlie  Ijulaucu  wat*  i;Iaimed 
by  It.  H.  Jones,  as  a  purchaser  from  Lawson,  under  a  deed 
of  conveyance,  wiiicli  deed  was  older  than  llie  louiuion 
law  jnd-rinenls  cJaiining;  this  fund.  Thecourt  directed  that 
so  mnch  of  tlic  fund  as  was  suflicient  lo  pay  the  debt  from 
Lawson  to  .lones,  which  tlie  deetl  was  taken  to  secuiv, 
he  paid  to  .Jones,  And  this  ruling  is  excepted  to,  and 
error  is  assigned  thereon, 

1.  We  are  of  I  he  npinion  that  the  judgment  of  llie  learned 
judge  who  tried  tfiis  case  "was  correct  on  bolh  frrounds 
excepted  lo.  The  ipiestions  involved  are  not  free  fiMin  dilli- 
cully.  Tlie  riglit  of  Mahan  to  claim  the  fund  upon  his 
unforeclosed  niorlgagi-,  jireseiits  the  most  seriouu  t|uesliiin 
in  Ihis  case.  That  lie  could  not  claim  at  law  lias  been 
settled  by  lliis  court.  .">i  (hi.,  GuT  ;  CodeigiytiT.  liitt  we 
think  be  can  chiim  in  equity,  and  tluit  this  proceeding, 
together  with  the  alleiration^,  ni'ide  by  Maban,  is  a  proceed- 
ing in  C'lniiy.  So  Ihe  cpieslion  is  made  by  these  priK-eed- 
ings.whobas  the  sniierior  eipiily  to  this  fund  *.  Welhiidi, 
under  the  f:i.-ls.  thai  Midian  lias.  Sims  vs.  K'nU.  J5  <i,t.. 
Gl'j;  S„i:th..'s.  L'r.-'-it.W  6->..  4S4 ;  .Vrirsom  >•;>.  Oti'lton. 
50  Gn..,  51'.l  1  :>•>  <!,(..  r,S\  If  lbi-<  fund  be  distributed  to 
cxecnlion  creditors,  wlio-e  liens  ar^'juiiior  lo  the  mortgage 
of  ilaban,  iie  will  be  left  wholly  wilhonL  remedy  The 
execulion  crediiors  claim  this  fund  liy  re;v-on  of  the  liens 
of  their  respi-ciive  Jtidgmeiits  on  Ihe  pmiierly  sold,  and 
not  otlierwi-^c.  Now. the  lien  of  JIahan's  nmrlgage  on  the 
projierty  sold  i-snj)erinrlotliesejudf;meiit  lien.-^.und  under 
the  facts  of  this  rase,  bis  eipiily,  to  bare  his  mortgage  {)aid 
out  of  this  fund,  is  supeiior  to  the  claims  of  these  junioi 
judgment  creditors. 
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2.  The  other  remaining  question  is,  did  Jones,  as  a  pur- 
chaser of  the  Mill  place  under  a  deed  anterior  to  the  com- 
mon law  judjjjments,  have  a  right  to  the  fund  arising  from 
the  Mill  place,  after  the  payment  of  Stokely,  Williams  & 
Company's  mortgage,  in  preference  to  the  creditors  holding 
judgments  at  law  ?  We  think  so,  for  the  most  obvious  reason 
tiiat  the  judgments  never  had  a  lien  upon  the  land  which  was 
sold  under  the  mortgage  of  Stokely,  Williams  &  Co. 
When  these  judgments  were  obtained  against  Lawson,  he 
had  no  title  to  the  land  which  was  sold,  and  from  the  sale 
of  which  the  fund  arose.  It  had  been  conveyed  to  Jones ; 
so  that  their  judgments  were  not  liens  on  the  land.  The 
fund  being  a  surplus,  after  discharging  the  mortgage  of 
Stokely,  Williams  &  Co.,  this  surplus  should  have  been  paid 
over  to  Jones,  afe  was  done  in  this  case. 

Upon  a  careful  consideration  of  the  record  in  this  case, 
we  find  no  errors  in  the  several  rulings  of  the  court  below. 

Judgment  affirmed. 


SciiMERTZ  &  Company  vs.  Johnson. 

1.  Whcro  affidavits  used  in  connection  with  one  ground  of  a  motion  for 
now  trial  were  identified  by  the  signature  of  the  presiding  judge 
thereon,  and  ordered  to  be  filed  of  record  witli  the  motion,  and 
were  duly  certified  as  a  part  of  the  transcript  of  the  record,  this 
was  sufficient,  and  the  writ  of  error  will  not  be  dismissed  on  that 
ground. 

2.  The  verdict  is  supported  by  the  evidence. 

3.  Although  a  written  statement  or  memorandum  of  the  indebted- 
ness of  tlio  defendant  to  the  phiintiff  went  out  witli  the  jury  among 
tlie  i>apers  in  tlie  case,  yet  where  it  appears,  from  th o  affidavits  of 
several  members  of  the  jury,  that  they  never  saw  the  paper;  that 
it  was  not  read  by  the  jury,  and  that  no  allusion  was  made  to  it,  a 
new  trial  will  not  be  required. 

4.  The  other  grounds  of  the  motion  are  not  sufficient  to  require  a  new 
trial. 

{a.)  It  is  incumbent  on  the  plaintiff  in  error  to  show  error  plainly 
and  distinctly. 

April  25, 18M. 
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Jury  and  Jurors.  New  Trial.  Before  Judge  Clark.  City 
Court  of  Atlanta.     September  Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
saiy  to  add  the  following : 

The  affidavits  used  on  the  hearing  of  the  motion  for  new 
trial  were  identified  by  the  judge's  initials,  endorsed  on 
each.  At  the  close  of  them,  he  passed  an  order,  referring 
to  such  verification  by  initials,  and  ordering  the  affidavits 
to  be  filed  and  made  part  of  the  motion,  and  sent  up  as 
such.  They  accordingly  appear  copied  into  the  record  as 
part  of  it.  A  motion  was  made  to  dismiss,  because  they 
should  have  been  incorporated  in  the  bill  of  exceptions, 
and  not  in  the  record. 

On  the  subject  of  the  paper,  which  went  out  with  the 
jury  by  accident  or  mistake,  four  of  the  jurors  made  affi- 
davits, to  the  elTect  that  it  was  not  considered  or  discussed 
by  the  jury,  and  that  they  (the  affiants)  did  not  know  that 
it  was  in  tlie  jury-room.  One  of  them  stated  that,  on  retir- 
ing, a  vote  was  taken,  which  resulted  in  a  unanimous 
agreement  to  find  for  tlie  plaintiff  the  full  amount  of  his 
claim;  that  the  jury  then  examined  the  original  account 
and  amendment  of  i)laintiff,  and  a  set-off  claimed  by  de- 
fendant, and  that  those  were  the  only  papers  he  saw 
looked  at. 

Black  &  Albert,  for  plaintiffs  in  error. 

I 
Hoke  Smith  ;  W.  T.  Movers,  for  defendants 

Blandford,  Justice. 

The  defendant  in  error  brought  his  action  against  the 
plaintiffs  in  error  to  recover  a  sum  of  money  which  he 
alleged  was  duo  him  as  salesman  and  drummer.  The  jury 
returned  a  verdict  in  his  favor,  and  he  had  judgment.  The 
defendants  moved  for  a  new  trial,  on  various  grounds, 
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which  the  court  overruled,  and  this  judgment  is  excepted 
to,  and  error  is  assigned  thereon  to  this  court. 

1.  The  defendant  moved  to  dismiss  this  writ  of  error, 
upon  the  ground  that  certain  affidavits  read  on  the 
motion  for  new  trial  in  reference  to  one  ground  of 
the  motion,  which  affidavits  were  identified  by  the  sig- 
nature of  the  presiding  judge,  and  ordered  to  be  filed 
of  record  w^ith  said  motion,  and  which  are  duly  certi- 
fied as  part  of  the  transcript  of  the  record  in  the  case 
from  the  court  below,  were  not  in  the  bill  of  exceptions. 
This  motion  will  be  governed  by  the  decision  rendered  to- 
day by  Ja'^ksoii,  C  J.,  in  the  case  of  Crockett  vs.  McLen- 
don, 

2.  One  of  tlie  grounds  of  the  motion  for  new  trial  is,  tliat 
the  verdict  is  contrary  to  law  and  evidence. 

We  are  satisfied  that  there  is  enough  evidence,  as  dis- 
closed by  this  imperfect  record,  to  have  authorized  the 
verdict ;  at  least  it  is  not  so  totally  without  evidence  to  sus- 
tain it  as  to  authorize  thiscourt.  to  interfere  with  the  judg- 
ment of  the  court  below  in  refusing  the  new  trial. 

3.  Another  ground  of  the  motioji  for  new  trial  is,  that 
a  certain  [)aper,  or  memorandum  in  wriiing,  containing  a 
statement  of  the  indel)tedness  of  plaintilf  in  error  to  de- 
fendant in  error,  went  into  the  j)a])vM\s  wliich  went  out 
with  the  jury.  How  this  happened  is  unknown.  Sevei'al 
of  the  jurors  made  allidavits  that  they  Uvn^n*  saw  this  pa- 
per; that  it  was  not  read  by  the  jury,  and  that  no  allusion 
was  made  to  the  same. 

UiKler  these  facts,  it  is  not  probable  that  the  case  of 
plaintilf  in  error  was  hurt  or  prejudiced  l)y  reason  of  said 
2)aper  having  gone  out  with  t^ie  jury,  and  when  this  is  so,  it 
will  not  form  a  good  ground  upon  which  a  nev/  trial  will 
be  granted. 

4.  There  are  many  other  grounds  contained  in  the  motion 
for  new  trial,  which,  we  think,  are  insufficient  t^  authorize 
the  grant  of  a  new  trial.  Owing  to  the  cotifused  state  of  the 
record,  many  of  these  grounds  are  not  easy  of  comprehen- 
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sion.  It  is  an  oft-repeated  rule  of  this  court,  that  he  wiio 
alleges  error  must  show  error,  as  every  presumption  will 
be  indulged  .in  favor  of  the  judgment  of  the  court  below. 
Errors  complained  of  must  be  plainly  and  distinctly  speci- 
fied and  set  forth.  AH  doubts  will  be  resolved  in  favor  of 
the  rulings  complained  of. 
Let  the  judgment  of  the  court  below  be  alfirmed. 


Collins  vs.  Dixon,  guardian. 

1.  Whero  ejectment  was  brought  by  a  guardian,  who  relied  on  a 
deed  made  to  Iiiii>  as  sucli,  there  was  no  error  in  refusing  to  charge 
that  he  had  no  right  to  purchase  the  land  unless  an  order  had 
firt^t  been  obtained  from  tlie  superior  court  authorizing  such  pur- 
chase. The  question  of  authority  in  the  guardian  to  invest  the 
funds  of  his  wards  wiis  one  between  liim  and  them,  and  in  which 
the  adverse  party  in  ejectment  liad  no  concern. 

(a.)  In  this  case  the  wards,  after  becoming  of  age,  caused  themselves 
to  ])e  made  parties  to  tho  action  which  liad  been  instituted  by 
their  guardian,  and  thereby  ratified  tlie  investment  made  by  him. 

2.  A  levy  on  real  estate  in  these  words,  "I  have  this  day  levied  the 
witliin/. /a.  upon  seven  hundred  acres  of  land,  more  or  less,  as 
the  property  of  defendant,*'  was  void  for  uncertainty,  and  a  sale 
thereunder  conveyed  no  title. 

(a.)  However  correct  a  request  may  l>o  as  an  abstract  principle  of 
law,  if  it  is  not  applicable  to  the  facts  of  the  case,  it  should  not 
be  given. 

April  8,  1884. 

Guardian  and  Ward.  IJjectment.  Title.  Levy  and 
Sale.  Before  Judge  Oarswelu  Tattnall  Superior  Court. 
October  Term,  18>53. 

Reported  in  the  decision. 

Gaukard  ik  ilELDRm,  by  Mvnatt  &  Howell,  for  plain- 
tiff in  error. 

T.  H.  Potter  ;  R.  D.  Walker,  Jr.,  for  defendant. 
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Blandford,  Justice. 

This  was  an  action  of  ejectment  for  the  recovery  of  a 
certain  tract  of  land  in  Tattnall  county.  The  defendants 
in  error,  who  were  the  plaintiffs  in  the  court  bolow,  intro- 
duced and  read  in  evidence  to  the  jury  a  deed  of  convey- 
ance from  Berrien  Collins  to  Matthew  Dixon,  guardian  for 
Ellen,  Jincey  and  Wealthy  Dixon,,  minors,  dated  28th 
June,  1873,  and  recorded  April,  1882,  to  the  premises  in 
dispute,  proved  possession  in  Berrien  Collins  when  the 
deed  was  made,  and  closed.  The  defendant  introduced  a 
fi^fa-^  founded  on  a  judgment  rendered  22d  March,  1870, 
in  favor  of  one  Meinhart  vs,  Bsrrien  Collins,  which  ji.fa. 
contained  an  entry  bv  the  sheriff  as  follows :  *'I  have  this 
day  levied  the  within  y?.  fa.  upon  700  acres  of  land,  more  or 
less,  as  the  property  of  defendant,  December  4th,  1S73,'' 
and  a  deed  from  the  sheriff,  under  this  levy,  to  A.  11.  Smithy 
dated  January  Gth,  1874,  recorded  April  8th,  1875,  to  700 
acres  of  land  in  the  351st  district  G.  M.,  of  said  county,  which 
recited  the  sale  of  the  land  under  the  judgment,^,  yb, 
and  levy  aforesaid,  by  the  sheriff  to  Smith.  To  the  intro- 
duction of  this  testimony,  the  plaintiff  objected,  upon  the 
ground  that  Ihe  levy  was  void  for  uncertainty,  and  could 
not  convey  title.  The  court  overruled  this  objection,  and 
the  plaintiff  excepted,  and  tiles  his  cross-bill  of  excej^tions. 
and  assigns  this  ruling  as  error.  The  delendant  then  in- 
troduced a  deed  from  A.  H.  Smith  to  Brvant  Collins  to  300 
acres  of  land,  the  same  being  the  2)remises  in  dispute, 
dated  14th  October,  1875,  being  part  of  the  700  acres  so 
levied  on  and  sold  bv  the  sherilF  to  A.  II.  Smith.  The 
defendant  closed.  The  jury  found  for  the  plaintiff  the 
premises  in  dispute.  The  defendant  made  a  motion  for  a 
new  trial. 

(1.)  Because  the  court  erred  in  refusing  to  charge,  as 
requested  by  defendant,  that  Dixon  had  no  right  to  pur- 
chase from  Berrien  Collins  the  land  in  question,  unless 
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you  find  that  an  order  had  first  been  obtained  fnun  the 
superior  court,  authorizing  such  purchase. 

(2.)  Because  the  sale  by  the  sherifi',  under  tlie  Meinhart 
fi.ja,^  conveyed  a  title  superior  to  that  convo5''ed  by  the 
deed  from  Berrien  Collins  to  Dixon,  guardian.  No  matter 
what  was  the  age  of  the  lien  sought  to  be  paid  thereby,  the 
older  lien  must  pursue  the  fund. 

Tlio  court  overruled  the  motion  for  new  trial,  and  error 
is  assigned  to  this  court  upon  exceptions  to  the  ruling  of 
the  court. 

1.  The  first  request  to  charge,  assigned  as  error  in  the 
motion  for  new  trial,  is  without  foundation.  Whether 
Matthew  Dixon,  as  guardian,  had  the  authority  to  invest 
the  funds  of  his  wards  in  the  land  or  not,  is  a  matter  of 
no  concern  to  the  plaintiff  in  error,  but  was  entirely  be- 
tween himself  and  his  wards.  The  wards,  after  all  becom- 
ing of  age,  made  themselves  parties  to  the  action  which 
had  been  instituted  by  their  guardian,  and  they  thereby 
ratified  the  investment  made  by  their  guardian  for  them; 
but  whether  this  were  so  or  not,  Bryant  Collins,  the  plain- 
tiff in  error,  could  not  in  any  manner  interfere  therewith, 
and  the  court  did  right  to  refuse  this  request,  which  would 
have  been  manifest  error,  if  it  had  been  given. 

2.  The  second  request  is  good  law,  but  the  plaintiff  in 
error  was  not  in  a  condition  to  avail  himself  of  it.  The 
levy  by  the  sheriff,  as  evidenced  by  the  return  of  the 
sheriff  on  the  Meinhart^;?.  fa^^  was  void  for  uncertainty; 
and  the  sale  by  the  sheriff,  and  his  conveyance  to  Smith 
of  the  land  in  question,  i)assed  no  title ;  consequently,  the 
conveyance  by  Smith  to  Bryant  Collins  did  not  pass  the 
title  to  this  land  into  the  plaintiff  in  error.  See  Broion, 
vt.  MoughoThs  decided  at  the  last  term  of  this  court,  in 
whicli  this  (1  )ctriiio  is  fully  treated,  and  all  the  cases  col- 
lated and  referred  to. 

However  correct  the  charge  is  as  requested,  yet,  if  the 
same  is  not  applicable  under  the  facts  of  the  case,  it  should 
not  have  been  to  the  jury.     It  is  true,  the  court  had  let  in 
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i\ieji,fa.y  entry  of  the  sheriff  and  deed  to  Smith  in  evidence 
to  the  jur}'^,  which  was  error,  yet,  having  committed  this 
error,  he  cured  it,  as  far  as  he  could,  by  refusing  defendant's 
request  to  charge,  and  by  charging,  as  wo  are  to  presume 
he  did,  what  the  law  was  ;  that  is,  that  this  levy  and  sale 
to  Smith  under  the  Meinliart  fi*Ja.  conveyed  no  title  to 
this  land  to  Smith,  and  consequently  Smith  could  not  con- 
vey title  to  Bryant  Collius.  So  the  judgment  refusing 
the  new  trial  was*  riglit,  and  must  be  affirmed. 

The  cross-bill  of  exceptions  is  dismissed,  and  upon  the 
whole  record,  let  the  judgment  of  the  court  below  be 
affirmed. 


Chalker,  for  use,  vs.  Thompson  et  al. 

1.  Where  an  application  for  homestead  and  exemption  showed  that  a 
plaintiff  in  fi.  fa,  was  one  of  the  creditors  of  the  applicant,  and 
stated  the  place  of  his  residence,  if  the  ordinary  approved  such 
application,  the  presumption  is  that  he  did  his  duty,  and  that  he 
would  not  have  approved  it  unless  sufficient  proof  had  been  made 
before  him  that  the  creditors  had  been  legally  notified.  The  pro- 
ceedings were  not  rendered  inadmissible  because  they  failed  to 
show  such  notice. 

2.  Where  certain./?. /a«.  were  levied  on  property  and  the  defendant 
in  fi,  fa.  replevied  the  property  and  gave  a  forthcoming  bond 
therefor,  but  before  the  day  of  sale  ho  had  it  exempted  to  him  as 
the  head  of  a  family,  the  levying  officer  could  not  make  a  sale 
thereof,  and  there  was  no  breach  of  the  forthcoming  bond  for 
which  a  recovery  could  be  had,  by  reason  of  the  failure  to  produce 
the  property  on  the  day  of  sale. 

April  15,  1SS4. 

Presumptions.  Ordinary.  Homestead.  Levy  and  Sale. 
Forthcoming  Bond.  Before  Judge  Pottle.  Glascock 
Superior  Court.     August  Term,  1883. 

Reported  in  the  decision. 

James  Whitehead,  by  brief,  for  plaintiff  in  error. 
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Tiios.  E.  Watson,  by  J.  T.  Jordan,  for  defendants. 
Blandford,  Juinlice. 

1.  Barton  had  two  justice's  court  >?.  /J75.  levied  on  the 
property  of  Thompson,  wlio  replevied  the  property,  aivd 
Rivers  became  his  surety  on  the  forthcoming  bond ;  after 
this,  and  before  the  day  of  sale,  Thompson  had  the  property 
exem])ted  to  him  as  tlie  head  of  a  family.  The  property 
not  being  forthcoming  on  the  day  of  sale,  plaintifl*  in  error 
brought  his  action  on  the  forthcoming  bond.  On  the  trial 
of  this  case,  defendant  tendered  in  evidence  tlie  exemp- 
tion papers  allowed  by  the  ordinary.  This  was  objected 
to  by  plaintiir,  upon  the  ground  that  the  papers  did  not 
show  he  had  been  notified  of  the  applicat^ion  for  exemp- 
tion, and  that  he  resided  in  the  coiinty  of  Jefferson.  The 
application  showed  plaintiff  to  be  one  of  defendant's  cred- 
itors, the  place  of  his  residence  being  stated  therein.  The 
court  overruled  the  objection,  and  admitted  tlie  testimony, 
and  this  ruling  is  assigned  as  error.  The  evidence  was 
properly  admitted,  the  presumption  being  that  the  ordin- 
ary did  his  duty,  and  would  not  have  approved  the  appli- 
cation unless  suflieient  proofs  had  been  made  before  him 
that  plaintiir  had  been  legally  notified  of  the  application. 

2.  There  was  no  breach  of  defendant's  bond  in  this  case. 
Where  the  property  was  set  apart  and  exempted  to  him 
the  levyinij;  o[ru!er  could  not  make  sale  thereof,  and  it  was 
a  work  of  supererogation  to  carry  the  property  to  the  place 
of  sale. 

Judgment  affirmed. 


Rogers  vs.  Tillman. 

1.  While  the  practice  of  carrying  original  court  records  from  one 
county  to  another  for  use  as  evidence  is  disapproved,  yet  where 
an  original  record  has  been  brought  into  court  and  admitted  to  be 
such,  it  is  admissible  in  evidence.  A  certified  copy  would  not  be 
higher  or  better  evidence  than  the  original. 
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2.  In  an  action  to  recover  damages  for  malicious  prosecution,  it  must 
appear  tliat  the  defendant  prosecuted  .the  plaintiff  maliciously  and 
without  probable  cause. 

3.  An  exception  to  the  entire  charge  is  too  general. 

March  A,  l^-Si. 

Evidence.  Damages.  Malicious  Prosecution.  Prac- 
tice in  Supreme  Court.  Before  Judge  Willis.  Muscogee 
Superior  Court.    May  Term,  1883. 

The  following,  in  connection  with  the  decision,  suflB- 
ciently  reports  this  case:  Green  B.  Rogers  sued  William 
L.  Tillman  for  malicious  prosecution.  The  prosecution 
which  formed  the  basis  of  this  suit  charged  Rogers  with 
the  fraudulent  sale  of  mortgaged  property,  and  of  this 
charge  he  was  acquitted.  On  the  trial  of  the  present  case, 
the  original  record  of  an  affidavit  of  illegality,  which  had 
been  filed  by  Rogers  and  tried  in  Harris  superior  court, 
was  offered  in  evidence,  together  with  the  verdict  and 
judgment  thereon.  Defendant  objected  to  the  verdict  and 
judgment,  on  the  ground  that  the  paper  was  an  original 
record  of  the  superior  court  of  Harris  county,  and  that  a 
certified  copy  was  the  proper  evidence.  A  note,  on  the 
side  of  the  bill  of  exceptions,  states  that  "couuvsel  for  de- 
fense consented  to  the  admission  of  the  affidavit  of  ille- 
gality, and  admitted  that  the  judgment,  order  of  the  court 
and  verdict  offered  were  the  original."  The  verdict  and 
judgment  were  admitted.  (The  bill  of  exceptions  is  very 
confused  on  this  subject.  It  states  that  the  defendant 
offered  the  evidence,  and  objected  and  excepted  to  its  ad- 
mission.    It  probably  means  the  plaintiff.) 

The  court  charged  as  set  out  in  the  decision.  The  jury 
found  for  the  defendant,  and  a  judgment  was  entered  ac- 
cordingly.    Plaintiff  excepted. 

Smith  &  Russell;  A.  A".  Dozier;  C.  J.  Tuornton,  for 
plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant 
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Blaxdfokd,  Justice. 

There  aro  several  exceptions  taken  by  the  plaintiflf  to 
the  dcHMsions  and  rulings  of  the  court  below  in  tliis  case. 

(1.)  The  defendant  offered  an  affidavit  of  illegality  and,- 
venlict  and  judgment  thereon  in  Harris  superior  court  be- 
tween these  same  parties,  which  was  objected  to  by  plaintiff, 
upon  tlio  ground  that  the  same  had  bc^come  a  record  in 
Harris  superior  court,  but  admitted,  at  the  same  time,  that 
the  papers  offered  Avere  original.  The  court  overruled 
this  objection,  and  this  is  the  first  error  assigned. 

(2.)  The  court  cliarged  the  jury,  '•  that  one  man  may 
prosecute  another  for  what  he  believes  to  l)e  a  violation  of 
the  law,  and  not  be  liable  for  damages  for  so  doing;  to 
render  him  liable,  ho  must  do  it  maliciously  and  without- 
probable  cause;  and  unless  he  does  this,  b:)th  concurring, 
ho  Avould  not  be  liable,  and  the  plaintiff  could  not  recover.'"' 
These  are  the  main  errors  complained  of. 

1.  The  first  assignment  of  error  involves  a  practice 
which  we  do  not  approve.  The  carrying  original  papers 
and  records  from  one  court  to  another  should  be  condemned 
and  checked  by  the  judges  of  the  superior  court,  yet,  as  in 
this  (.'ase,  whercj  the  original  record  was  offered  in  evidence, 
it  being  admitted  that  the  sumo  was  the  original  re- 
cord, it  was  properly  admitted  in  evidence*  a  certified 
copy  of  this  record  could  not  have  been  higher  or  better 
evidence  than  the  original. 

2.  The  next  error  complained  of  by  the  plaintiff  was 
the  chari2:e  of  the  court,  that  to  entitle  plaintiff  to  recover 
damages  for  malitiious  prosecution,  it  must  appear  that  the 
defendant  pro^ocnited  plaintiff  maliciously  and  without 
probable  (Muse.  This  charge,  it  seem^  to  us,  is  strictly  in 
accordance  with  the  ( -ode,  ^'2082,  which  declares,  "'  A 
criminal  prosecution,  maliciously  carried  on,  and  without 
any  probable  cause,  whereby  damage  ensues  to  tlie  person 
prosecuted,  gives  him  a  cause  of  action." 

8.  This  court  has  frequently  held  that  it  would  not  con- 

▼  72-82 
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sider  general  exceptions  to  a  charge  of  the  court,  but  the 
exceptioiij  to  be  lieard  here,  must  specify  distinctly  the 
points  of  the  charge  excepted  to.  A  careful  examination 
of  the  whole  charge  complained  of  shows  that  it  was  legal 
and  fair;  that  it  covered  tlie  whole  case,  including  every 
theory  as  applicable  to  plaintilFs  case,  as  well  as  the  case 
of  defendant,  and  we  are  satisfied  that  no  injustice  has 
been  done  to  either  party  thereby. 
Judsrment  affirmed. 


HiGUTOWER  vs.  The  State  op  Georgia. 

1.  In  section  4500  of  the  Code,  wliich  prohibits  the  employment  of  a 
servant  of  another  under  written  contract,  attested  by  one  or  more 
witnesses,  the  term  employment  is  not  synonymous  with  hiring, 
but  means  to  use  a  servant  for  a  special  or  general  purpose,  incon- 
sistent with  Ids  duty  to  his  employer,  with  a  mutual  benefit 

'.2.  In  order  to  protect  a  party  hiring  a  servant  from  the  interference  of 
others  during  the  term  for  which  the  servant  is  employed,  tho  con- 
tract must  be  in  writing  and  attested  by  one ^ or  more  witnesses, 
but  tho  statute  does  not  require  that  it  be  signed  by  both  parties. 
If  it  bo  signed  by  the  servant  only,  and  accepted  by  the  master, 
it  is  binding  and  sufficient,  especially  if  he  receives  services  there- 
under. 

May  18,  1881. 

Criminal  Law.  Master  and  Servant.  Contracts.  Hir- 
ing. Before  Judge  Clark.  CSty  Court  of  Atlanta.  Sep- 
tember Term,  18S3. 

Reported  in  the  decision. 

Jas.  a.  Gray,  for  x)laintifr  in  error. 

\V.  D.  Ellis,  solicitor  city  court,  for  the  state. 

Hall,  Justice. 

The  indictment  contained  two  counts,  one  for  employ- 
ing tlie  servant  of  another,  during  the  term  for  which  he 
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was  employed,  and  who  was  under  a  written  contract, 
attested  by  one  witness,  the  defendant  knowing  that 
the  servant  was  so  employed,  and  that  his  term  of  service 
was  not  then  expired,  and  the  other  for  enticinir,  persuad- 
ing and  decoying  the  said  servant,  who  was  under  contract 
as  aforesaid,  knowing  that  he  was  the  servant  of  the  pros- 
ecutor, and  tliat  liis  term  of  service  had  not  expired.  There 
was  a  conviction  an  1  a  motion  for  a  new  trial  upon  various 
grounds,  wliicli  was  denied,  and  hence  this  writ  of  error. 

It  will  be  necessary  to  consider  only  two  questions  made 
by  this  motion  : 

First.  P:)es  the  statute  under  which  this  indictment  is 
framed  (Code,  §4500)  rj:|iiire  that  the  contract  shall  be 
signed  both  by  master  and  servant,  in  order  to  subject  to 
prosecution  a  party  knowingly  employin^L^:  or  enticing  t!ie 
servant  during  tlio  term  for  which  he  engaged  ? 

Second.  Wliat  is  the  meaning  of  *' employing,"  as  used 
in  this  act?  Does  it  embrace  a  case  where  the  servant  is 
specially  permitted,  during  the  term  for  which  he  was  hired 
to  another,  to  work  for  the  benefit  of  a  defendant,  and  to 
servo  him  in  any  capacity,  either  special  or  general,  with- 
out any  stipulation  as  to  tlie  length  of  sersMce  or  compen- 
sation therefor?  Is  this  such  an  employment  as  will  vio- 
late the  statute? 

1.  We  will  consider  these  propositions  in  their  inverse 
order.  It  is  contended  tliat  the  term  '•  employment,"  in 
its  legal  sense,  means  '•  hiring,"  and  that,  as  by  the  Code, 
§2085,  hiring  is  a  contract  by  which  one  person  grants 
to  another  the  use  of  tlie  labor  and  industry  either  of 
himself  or  his  servant,  during  a  certain  time,  for  a  stipu- 
lated compensation,  that  tlie  court  erred  in  charging  the 
jury,  if  they  believed  from  the  evidence  that  the  defend- 
ant specially  permitted  the  prosecutor's  servant  to  serve 
.  him  in  any  capacity  which  was  beneficial  to  him,  during 
the  term  that  the  defendant  knew  the  servant  was  em- 
ployed in  the  manner  prescribed  by  law  by  another,  then 
they  would  be  authorized  to  find  him  guilty;  that  "to 
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use  a  servant  for  a  special  or  general  purpose,  inconsis- 
tent with  his  duty  to  liis  employer,  with  a  mutual  benefit, 
i^  a  sufficient  employment  under  this  statute.-'  This 
cliarge,  it  seems  to  us,  accurately  defines  the  term  "em- 
ployment,'' as  used  in  the  statute.  The  idea  of  "  hiring'' 
may  be  involved  in  •'employment,"  but  its  application  is 
not  restricted  to  any  particular  mode  of  use,  as  hiring.  Use 
is  synonymous  with  employment,  and  both  include  many 
other  things  besides  hiring.  One  may  use  a  thing,  that  is 
mav  eniplov  it  in  his  service  or  business,  without  anv  con- 
tract  for  any  stipulated  time  or  price  whatever.  Web- 
ster's dictionary,  ?'e/*J/5  ''  employment  •'  and  "  use." 

"We  are  not  aware  of  any  legal  sense,  distinct  from  its 
ordinary'  signification,  in  which  the  word  in  question  is 
used.  If  the  legislature  had  intended  to  attach  to  it  the 
'lonlined  signification  contended  for,  it  would  have  been 
an  easy  matter  to  have  expressed  that  intention,  but  they 
Jiave  not  done  so;  and  there  is  nothing  in  the  context  or 
purpose  of  the  act  which  could  justify  such  a  conclusion. 
Indeed,  just  the  opposite  of  this  intention  seems  to  have 
been  in  the  legislative  mind,  in  order  to  prevent  an  eva- 
sion of  the  great  object  they  had  in  view,  viz.,  to  prohibit 
such  interference  with  this  species  of  contracts  as  would 
render  the  supply  of  necessary  labor  iiTegular  and  uncer- 
tain. Persons  are  prohibited,  under  penalties,  from  em- 
ploying the  scM'vants  of  oth(Ts  during  the  terms  of  their 
engagement,  or  from  enticing,  persuading  or  decoying 
them,  or  attenix)ting  to  do  so,  to  leave  their  employers, 
"either  by  offering  higher  Avages,  or  in  any  other  way 
whatever.-'  This  language  stands  in  no  need  of  interpre- 
tation; it  speaks  for  ilsell';  its  sco])e  and  meaning  are  pal- 
pable and  unmistakable,  and  in  attempting  to  confine  it, 
we  should  run  counter  to  the  plainly  expressed  views  of 
the  legislature. 

2.  To  protect  a  party  hiring  a  servant  from  the  inter- 
ference of  others,  during  the  term  for  which  the  servant  is 
employed,  the  statute  requires  the  contract  to  be  in  writ- 
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ing,  and  to  be  attested  l)y  one  or  more  witnesses.  It  does 
not  require,  in  express  terms,  the  signatures  of  botli  parties, 
nor  of  either  of  them,  to  the  contract,  nor  does  it  declare 
tliat  if  it  is  signed  by  the  servant  only,  that,  on  that  account, 
it  shall  bo  void.  The  servant  is  certainly  bound  bv  his 
signature*,  and  the  other  party,  by  accepting  and  holding 
tlie  paper  containing  it,  izs  likewise  bound;  especially  is 
this  so  where  there  has  been  a  part  performance,  as  w:is 
determined  bv  this  court  in  Llntun  and  others  v.<i.  TF/V- 
Uarnsj  25  G(/.^  301.  It  is  true  tliat  was  a  contract  for  the 
future  delivery  of  goods,  and  the  one  under  consideration 
was  for  the  future  performance  of  personal  fiervices. 
What  thert^  is  in  the  nature  of  such  an  undertaking  to  dis- 
tinguish it  from  the  principle  asserted  in  that  case,  we  do 
not  perceive,  and  we  are  equally  at  a  loss  to  understand 
Iiow  a  mere  interloper  and  wrong-doer  can  be  permitted 
to  avail  himself  of  a  power  which  the  parties  to  a  contract 
do  not  possess.  TIu*re  was  no  error  in  refusing  to  repel 
the  contract  from  evidence,  nor  in  the  charge  based  thereon, 
after  it  had  been  admitted.  The  circumstances  attending 
the  alleged  employment  of  the  servant  were  s'.ibmilled  to 
the  jury  under  proper  instruct  ions  of  the  court ;  from  tliem 
they  seem  to  have  betMi  satisfied  of  the  defendant's  guilt, 
and  the  judge  who  tried  the  case  did  not  abuse  his  discre 
tion  in  allowing  the  verdict  to  stand. 
Judgment  affirmed. 


KlINK    l\i,    BOLAXD. 

(Blandfbrd,  JuBtlcc,  hAuK  d\^*i\\i\Vu\ci\.  Ju<l>;e  U.iinmonil.  of  Ihe  Atlanta  circuit. 

\va>  de>iguatod  to  preside  lu  his  stead .  ] 

1  Requests  to  cliariro,  which  would  entirely  exclude  from  the  consid- 
eration of  llu'  iurv  the  theorv  of  the  case  on  wliich  the  adverse 
party  relies,  should  not  be  given. 

2.  Alllioudi  :i  request  to  charge  may  contain,  a  correct  abstract  prin- 
ciple of  hiw,  yet  if  it  be  so  general  as  not  to  be  of  practical  value, 
or  to  aid  the  jury  in  arriving  at  the  truth  under  the  evidence,  its 
refusal  will  not  bo  error. 
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3.  A  request  to  charge,  which  assumed  that  the  mere  vohintary  dehv- 
ery  by  a  wife  to  her  husband  of  a  bond  for  titles,  which  had  been 
executed  and  delivered  to  her,  w^ould  carry  with  it  a  full  grant  of 
power  to  do  with  it  as  lie  pleased,  was  properly  refused. 

(a.)  Where  a  conveyance  has  been  made  by  a  married  w^oman,  which 
is  void  by  reason  of  being  made  to  secure  a  debt  of  her  husband, 
she  cannot  render  it  valid  as  to  the  creditor  after  it  has  been  made ; 
nor  would  the  fact  that  she  authorized  the  creditor  to  convey  the 
property  to  a  third  party  estop  her  from  asserting  her  legal  and 
equitable  rights  against  such  creditor. 

4.  Where  one  sought  to  sell  property  to  a  husband  and  take  property 
belonging  to  the  wife  as  security  for  the  debt,  but  finding  that  this 
could  not  bo  done  so  as  to  bind  her,  a  bill  of  sale  to  the  property 
was  made  directly  to  her,  and  a  conveyance  with  bond  to  reconvey 
was  givon  by  her  to  him  to  secure  the  debt,  if  the  husband  con- 
cealed trom  his  wife  the  true  nature  of  the  transaction,  and  caused 
her  to  believe  that  he  was  the  purchaser  and  she  only  security,  a 
mere  want  of  knowledge  on  tlie  part  of  the  vendor  that  there  had 
been  such  a  concealment  would  not  be  sufficient  to  relieve  him, 
bat  there  mnst  also  be  an  absence  of  reasonable  grounds  of  sus- 
picion.      • 

(o.)  The  charge  of  the  court  to  the  effect  that,  if  the  wife  signed  the 
deed,  believing  that  she  was  doing  so  only  as  security,  and  if  she 
had  been  so  informed  and  the  bill  of  sale  concealed  fiuui  her,  then 
she  was  not  bound,  nmst  reasonably  and  fairly  have  boon  taken  by 
the  jury  to  mean  that,  if  the  concealment  and  information  had  been 
by  the  husband  and  creditor  together,  or  by  the  husband  and 
known  to  the  creditor,  then  she  would  not  be  bound. 

(6.)  The  circumstimces  of  tliis  case,  showing  a  collusion  on  the  part 
of  tlie  husband  and  creditor  to  induce  the  wife  to  make  the  convev- 
ance  contrary  to  law,  were  so  strong  as  to  leave  no  reasonable  doubt 
that  the  creditor  knew  all  about  the  transaction,  or  otiglit  to  have 
known,  or  taken  more  pains  to  inquire ;  and  the  evidence  required 
the  ver<lict. 
Hammond,  J.,  dubitante  as  to  4,  (n)  and  (h). 

April  8,  1881. 

Cliarge  of  Court.  Iliisband  and  Wife.  Principal  and 
Suretv.  I)(?btor  and  Creditor.  Before  Jiulire  Willis. 
"Muscogee  Superior  Court.     November  Term,  1S82. 

Reported  in  the  decision. 

Peabody  &  Brannon;  Little  &  Willis,  for  plaintiff 
in  error. 
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J.  M.  McNeill  ;  L.  F.  Garrard  ;  Thornton  &  Grimes, 
for  defendant. 

Hammoxi),  Judge. 

Mrs.  Graeme  Boltind,  who  was  a  marriel  woman,  con- 
veyed certain  real  estate  to  C.  A.  Klink.  She  allei^es  that 
it  was  done  to  secuire  tho  debt  of  Iier  luisband.  The  facts 
connected  with  tho  transaction,  as  alleged  by  Iier,  are 
these :  Her  husband,  having  purchased  from  Ivlink  a  bar- 
room known  as  tho  'sSans  Souci,"  for  the  price  of  $1,200.00, 
was  unable  to  pay  for  tho.  same,  and,  Klink  demanding 
security,  he  induced  her  to  convey  her  lot  to  Klink  for 
that  purpose.  Klink  gave  her  a  bond  to  reconvey  upon 
the  repayment  of  the  $1,200.00  with  interest.  Klink  took 
possession  of  her  house  and  lot  at  once,  and  used  it  and 
erjoyed  the  rents  until  Sept<>mber  23, 1875,  when,  without 
her  knowledge,  ho  conveyed  ii  to  one  Ryan  for  $1,200.00. 
Ryan,  on  the  same  day  and  without  her  knowledge,  con- 
veved  it  to  ono  Wynne  for  ii>2,018.75,  and  Wynne  has  ever 
since  l>e(Mi  in  possession.  Slie  brought  an  action  of  eject- 
ment ai;aiiist  Wvnno  for  the  house  and  lot,  but  failed  to 
recover,  because  Wynne,  on  the  trial,  sliowed  liimselfto 
be  a  hoiiafidc.  purchaser.  She  prays  that  Klink  bo  held 
as  trustee  in  r(»s]>ect  to  that  property  and  the  proceeds  and 
value  niereof,  and  that  he  bo  decreed  to  account  to  her  for 
the  s.nne.     ])Iscovery  was  waived. 

The  allegations  in  the  defendant's  answer,  which  are 
material  to  tlie  questions  made  liere,  are  substantially  as 
follows:  Complainant's  luisband  divl  propose  to  buy  the 
bar,  and  to  get  his  wife  to  give  a  mortgage  on  her  property 
to  secure  tho  purchase  mf)ney.  Defendant  was  advised 
that  this  could  not  bo  done,  and  refused  to  make  tlio  sale 
to  him.  Complainant  lu^rself  tlica  proposed  to  become 
the  purchaser,  and  the  sale  was  made  to  her  for  $1,200.00, 
she  making  an  absolute  deed  to  him  to  her  said  house  and 
lot  to  secure  the  payment  of  that  amount;  and  as  i)art  of 
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tlie  same  transaction,  he  gave  his  bond  to  her  to  reconvey 
0:1  payment  of  that  amount.  After  the  purchase,  com- 
plainant took  possession  of  the  bar,  by  h^r  husband  as 
agent,  and  manapjed  and  controUed  it  until  April,  1875, 
and  then  sold  it  for  $1,000.00.  On  the  2^d  of  September, 
1875,  she  surrendered  her  bond  to  defendant,  and  directed 
him  to  convey  the  house  and  lot  to  Ryan,  upon  i)ayment 
of  the  bahmce  of  the  jiurchase  money,  which  was  done. 

The  documentarv  evidence  introduced  showed  tliat  the 
title  to  the  property  in  dispute  was  in  complainant,  as  her 
separate  property,  and  that  she  conveyed  it  to  Klink,  the 
defendant,  and  that  Klink  gave  her  a  bond  to  reconvey 
upon  payment  of  $1  ,"200.00  with  interest,  and  that  Klink 
gave  to  her  a  bill  of  sale  to  the  '•  Sans  Souci"*  bar.  There 
were  several  receipts  given  by  Klink  to  Mrs.  Boland  for 
part  payments  made  on  account  of  the  purchase  of  the 
bar,  and  there  was  a  power  of  atlorne}'  from compliiinant  to 
Klink,  authorizing  him  to  sell  the  bar  fixtures  in  the  "Sans 
Souci  "  belonging  to  her,  and  pay  certain  notes  and  pay 
the  balance  to  her,  and  also  a  power  of  attorney  from  her 
to  her  husband,  autliorizing  him  to  receipt  for  any  money 
due  her,  and  some  receipts  given  by  him  as  her  agent  for 
money,  etc. 

The  facts,  as  shown  by  the  witnesses  to  the  main  trans- 
action, are  about  these:  Complainant's  husband  wanted 
to  buy,  and  the  defendant,  Klink,  wanted  to  sell,  the  *'Sans 
Souci"  b.ir-room.  They  agreed  upon  a  trade,  by  which 
complainant's  husband  was  to  pay  $1,200.00,  f(n'  which 
time  was  to  be  given.  The  payment  of  this  money  was 
to  be  secured  by  a  mortgage  on  complainant's  house  and 
lot,  and  le;!:al  advice  was  sought  for  the  purpose  of  con 
summatini^  the  transaction.  It  was  then  ascrertained  that 
complainant  could  not  legally  mortgage  or  convey  her 
separate  property  to  secure  her  hus])and's  debt,  and  an 
effort  was  made  to  substitute  her  for  nim,  so  that  the  de^ 
sired  security  could  be  lawfully  given,  the  husband  under 
taking  to  obtain  her  consent  to  the  transaction.     The  pa 
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pers  were  drawn  accordingly,  and  the  parties  all  repaired 
to  her  house,  where  she  was  sick  in  bed,  for  the  purpose 
of  obtaining  her  signature  to  the  deed  and  consummating 
the  tranpaction.  They  were  there  but  a  short  while,  and 
there  is  some  discrepancy  between  the  witnesses  as  to  pre- 
cisely what  occurred  during  that  time.  She  and  her  hus- 
band both  swore  that  she  luid  not  been  apprised  of  the 
true  nature  of  the  transaction,  and  that  it  was  not  revealed 
to  her  at  tliat  time.  The  deed  was  read  to  her,  and  she 
signed  it,  and  the  bond  for  titles  was  then  delivered  to  her 
by  Klink,  the  defendant.  Klink  testified  that  the  bill  of 
sale  was  han  led  her  at  the  time,  and  Brannon  also  testified 
to  the  same  fact.  She  and  her  husband  both  denied  this. 
After  the  sale,  the  husband  took  charge  of  the  bar  and  ran 
it,  and  managed  it  entirely  in  his  own  name ;  and  he  testi- 
fies that  this  was  well  known  to  Klink,  the  defendant. 
Afterwards  the  husl)and  took  the  bond  that  liad  been  given 
to  his  wife,  and  delivered  it  to  Ryan,  requesting  Klink, 
the  defendant,  to  make  a  deed  to  Ryan,  whi(di  was  done, 
and  his  bond  taken  up.  Complainant  and  her  husband 
both  testify  that  she  didn't  know  about  the  transaction, 
and  that  he  did  it  entirelv  of  his  own  motion,  and  without 
apprising  her  of  his  intention. 

The  issues  were  submitted  to  the  jury  by  the  presiding 
judge  in  the  form  of  (Questions,  which  they  were  required 
to  answer,  and  which  were  as  follows: 


Ist.  *'r)i(l  Andrew  I>  iliiiid  buy  the  *S:xiis  Soiici'  l)ar,  and  did  Mrs. 
Bolaiid  make  this  deed  to  her  house  and  lot  as  secu:ity  for  the  pur- 
cliase  ? 

2d.  "If  Xndro'.v  B,)]an<l  bought  the  *Sans  Souci'  bar,  and  Mrs. 
Bohind  made  a  deed  to  her  house  and  lot  to  secure  his  debt,  then 
what  wa.-j  the  value  of  t  lie  house  and  lot  at  the  time  the  deed  was  made, 
with  interest  tluTOon  from  tlie  time  it  was  conveved  to  this  date? 

3d.  **Did  Mrs.  r>nl:ind  purchase  the 'SansSouci'bar,  and  make  the 
deed  to  her  house  and  lot  to  secure  the  paymen*:  of  her  debt  for  the 
same? 

4th.  "If  Mrs  Boland  bou;,'ht  the  'Sans  Souci'  bar  of  Klink,  and 
made  him  a  dued  lo  her  house  and  lot  to  secure  the  payment  of  her 
debt  to  Lim,  then  did  Klink  sell  her  house  and  lot  to  Ryan  without 
her  consent  or  with  her  copsent? 
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5th.  "If  Mrs.  Boland  bought  the  'Sans  Souci'  bar  of  Klink,  and 
deeded  her  house  and  lot  to  secure  the  payment  of  her  debt  for  the 
same,  then  how  much  did  she  owe  Klink  for  the  purchase  money  for 
the  same  at  the  time  he  conveyed  the  property  to  Ryan? 

6th.  "What  was  the  value  of  the  house  and  lot  at  the  time  Klink 
conveyed  to  Ryan? 

7th.  "Did  Klink  account  to  Mrs.  Boland  for  the  value  of  her  honse 
and  lot,  after  deducting  the  amount  of  her  indebtedness  to  him  (if 
she  was  indebted  to  him)  ?  If  not,  what  amount  of  the  value  of  the 
property  was  unaccounted  for,  with  interest  on  the  same  to  this 
date?'' 

The  judge  instructed  the  jury  that,  if  they  answered  tho 
first  three  of  these  questions  in  favor  of  Mrs.  Boland,  the 
complainant,  they  need  not  answer  the  others  at  all. 

The  verdict  of  the  jury  was  in  her  favor,  the  finding:  be- 
ing that  the  purchase  of  the  "  Sans  Souci "  was  made  by 
Andrew  Boland,  her  husband,  and  not  by  her.  Tlie  verdict 
also  fixed  the  value  of  the  property  and  the  interest,  and 
a  decree  was  entered  against  the  defendant  in  accordance 
therewith. 

A  motion  was  made  for  a  new  trial  by  the  defendant, 
which  was  overruled,  and  that  is  the  judgment  excepted 
to.  There  wore  eighteen  grounds  in  the  motion,  but  only 
seven  of  them  were  insisted  on  in  this  court.  They  are 
as  follows : 

(1.)  Because  the  court  having,  at  the  request  of  said 
defendant,  given  in  charge  to  the  jury  the  following,  to-wit : 
'^If  you  believe  that  the  bill  of  sale  to  the  '  Sans  Souci,' 
the  deed  from  Mrs.  Boland  to  Klink,  and  the  bond  for  titles 
from  Klink  to  Mrs.  Boland  were  all  made  and  delivered 
as  parts  of  one  transaction,  then  the  elfoct  of  such  instru- 
ment is  to  vest  the  title  to  the  'Sans  Souci'  in  Mrs.  Boland, 
to  make  the  debt  for  the  purchase  money  her  debt,  and 
the  deed  made  to  secure  this  debt  is  valid  and  binding  oii 
her;"  the  court  then  went  on  to  charge  the  jury  as  fol- 
lows: "But  if  you  believe  from  the  evidence  that  Mrs. 
Boland  had  been  informed  that  she  was  conveving  her 
property  as  security  for  her  husband,  and  the  bill  of  sale 
to  her  was  concealed  from  her,  and  she  signed  the  deed 
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conveying  her  property,  believing  that  she  was  doing  so 
as  security  only  for  her  husband's  debt,  then  she  would 
not  be  bound." 

(2.)  Because  the  court  refused  to  give  in  charge  to  the 
jury,  as  rcfjuested  by  the  defendant,  in  writing,  the  follow- 
ing :  '* Whether  a  given  state  of  facts  constitutes  a  debt, 
and  if  so,  who  is  t!io  debtor,  are  both  questions  of  law." 

(*3.)  Bjcauso  the  court  refused  to  give  in  charge  to  tlie 
jury,  as  r^r|uested  by  the  defendant,  in  writing,  the  follow- 
ing :  '*If  tlie  title  to  the  \Sans  Souci'  bar-room  was  made  to 
Mrs.  Boland,  and  she  gave  the  deed  as  security  for  the  pur- 
chase money,  then  she,  and  not  her  husband,  is  the  real 
debtor.'' 

(4.)  Because  the  court  refused  to  give  in  charge  to  the 
jury,  as  requested  by  the  defendant,  in  writing,  the  follow- 
ing: "If  the  title  to  the  'S.^.ns  Souci'  bar-room  was  not 
made  to  A.  J.  Boland,  a:il  if  lie  gave  no  note  or  other 
promise  to  p:iy  the  purchase  money*  then  he  was  not  the 
debtor  of  Kiink  for  the  purchase  money." 

(5.)  Because  the  court  refused  to  give  in  charge  to  the 
jury,  as  requested  l>y  the  defendant,  in  writing,  the  follow- 
ing: ''•Even  if  Boland  did  not  explain  the  transaction  to 
his  wife,  so  as  to  enable  her  to  fully  compreliend  it,  still 
Klink  would  not  be  aifected  bv  such  co?uluct  of  the  hus- 
band,  unless  he  knew  of  it  before  the  deed  was  made  to 
him.'' 

(C).)  B^^cause  the  court  refused  to  give  in  charge  to  the 
jury,  as  requested  by  the  defendant,  in  writing,  the  follow- 
ing: ^*EvcMi  if  the  jury  believe  that  Mrs.  Boland  did  not 
understand  that  slie  was  the  purchaser,  but  bb^licved  that 
her  husl)and  was  the  piirciiaser  and  slie  was  only  Iiis  .secu- 
rity, yet  if  this  fart  was  not  known  to  Klink,  and  if  he 
made  the  transuMion,  believing  that  she  did  understand 
that  slie  was  the  i)tirchaser,  she  is  bound  by  the  deed." 

(7  )  Because  the  court  refused  to  give  in  charge  to  the 
jury,  as  requested  by  defendant,  in  writing,  the  following; 
"If  the  jury  believe  that  Mrs.  Boland  delivered  to  A.  J. 
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Bolaiul  tlio  bontl  lor  titles,  and  did  so  voluntarily,  and 
Boland  delivered  it  to  Klink,  and  at  the  same  time  re- 
quested him  to  convey  the  property  to  Ryan  upon  pay- 
ment of  the  amount  due  to  Klink,  and  Klink  did  receive 
the  bond  an. I  m  iko  thv^  conveyance  ju  requested, and  only 
received  tho  amount  due  him  from  Mrs.  Boland,  and  that 
Ryan  received  this  deed  with  a  full  knowledij:e  of  the  facts, 
then  Mrs.  Boland  cannot  hold  Klink  liable  for  such  con- 
vevance  bv  him." 

We  will  take  up  these  grounds  and  dispose  of  them,  not 
in  tho  order  nimed,  but  in  the  order  of  their  importance, 
beginning  with  the  minor  ones  first. 

1.  The  Tviquests  made  in  the  third  and  fourth  grounds 
were  objectionable,  because  the  effect  of  them,  if  given 
in  charge,  WDiild  have  been  to  exclude  from  tho  jury  en- 
tirely, the  consideration  of  the  question  as  to  whether  or  not 
the  whole  transaction  was  an  effort  to  evade  the  law,  and 
to  accomplish  an  illegal  act  by  a  subterfuge.  This  was  the 
theory  of  the  complainant's  case,  and  the  court  did  right 
in  refusing  to  exclude  it  from  the  jury  by  giving  these 
requests. 

2.  The  request  contained  in  the  second  ground  was 
properly  refused,  because,  wiiile  correct  in  itself  as  an  ab- 
stract principle  of  law,  it  could  not  have  aided  the  jury  in 
arriving  at  the  truth,  under  the  evidence,  being  too  general 
to  be  of  practical  value  for  that  purpose.  It  is  much  bet- 
ter for  the  court  to  tell  the  jury  the  precise  law  applica- 
ble to  the  facts  of  the  case,  in  plain  terms,  that  are  com- 
prehensible to  men  of  ordinary  business  qualifications, 
than  to  deal  in  abstract  legal  principles  that  can  only  be 
readily  apprehended  by  men  of  technical  skill  and  learn- 


ing. 


3.  The  request  contained  in  the  seventh  ground  was 
properly  refused  for  two  reasons.  First:  It  would  makQ 
j\Irs.  Boland  responsible  for  the  unauthorized  act  of  her 
husband.  It  assumes  that  the  mere  voluntary  delivery 
by  her  to  him  of  a  bond  for  titles  that  had  been  executed 
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and  delivered  to  her  would  cany  Avith  it  a  full  grant  of 
power  and  authority  to  do  with  it  as  he  pleased  ;  whereas, 
in  point  of  fact  and  truth,  no  such  presumption  would 
naturally  arise  from  such  conduct  on  her  part.  Tho  evi- 
dence, on  the  contrary,  was  that  she  gave  him  no  authority 
whatever  to  do  as. he  did,  and  did  not  know  or  suspect  his 
intentions.  The  second  ground  of  objection  to  the  request 
is  a  radical  one.  Where  a  conveyance  is  made  by  a  mar- 
ried woman,  which  is  void  by  reason  of  being  in  violation 
of  the  special  provisions  of  the  law  on  that  subject,  it  can- 
not be  vitalized  by  any  subsequent  conduct  on  her  part. 
She  is  as  much  disabled  from  rendering  it  valid  after  she 
makes  it,  as  she  is  from  making  it  in  tho  first  instance. 
Otherwise,  the  law  might  be  evaded,  and  its  wholesome 
provisions  rendered  utterly  nugatory,  simply  by  obtaining 
the  wife's  consent  to  the  making  of  a  second  conveyance  by 
her  vendee.  It  follows  from  this  that,  even  if  Mrs.  Boland 
knew  of,  and  expressly  authorized,  the  conveyance  from 
Klink,  tlie  defendant,  to  Ryan,  she  would  not  tliere])y  be 
estopped  from  asserting  her  legal  and  equitable  rights 
against  Klink.  The  policy  of  the  law  is  far  reaching,  the 
object  being  to  afford  complete  pi-otection,  which  could 
not  be  done,  if  she  were  allowed  afterwards  to  vitalize  the 
illegal  act. 

4.  The  last  alleged  error  is  that  complained  of  in  the 
first,  fifth  and  sixth  grounds  of  the  motion.  These  three 
grounds  of  complaint  are  substantially  the  same,  and  will 
be  considen^d  together.  Tlie  court  refused  to  charge  that 
Klink  would  not  be  bound  by  the  conduct  of  the  husband, 
if  he  failed  to  explain  the  transaction  to  his  wife,  and  she 
did  not  understand  that  she  was  the  purchaser,  if  he  made 
the  transaction,  believing  that  she  did  understand,  and  un- 
less he  knew  of  the  concealment  from  the  wife  before  the 
deed  was  made,  and  did  charge  that  if  the  bill  of  sale  was 
concealed  from  her,  and  if  she  had  been  informed  that  she 
Was  conveying  her  property  as  security  for  her  husband, 
then  she  would  not  be  bound.    The  majority  of  the  court 
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are  of  the  opinion  that,  while  this  presentation  of  the  law 
was  not  strictly  accurate,  still  it  was  not  sufficiently  erro- 
neous to  necessitate  the  grant  of  a  new  trial.  They  hold 
that  the  requests  in  the  fifth  and  sixth  grounds  were  prop- 
erly refused,  bc^cause  a  mere  want  of  knowledge  on  the 
part  of  Klink  that  there  had  been  a  concealment,  by  the 
husband  from  the  wife,  of  the  true  nature  of  the  transac- 
tion, would  not  bo  sufficient  to  relieve  him,  but  there  must 
also  be  an  absence  of  reasonable  grounds  of  suspicion ; 
and  they  hold  that  the  language  of  the  court  in  the  first 
ground,  to  the  effect  that  if  Mrs.  Boland  signed  the  deed, 
believing  that  she  was  doing  so  only  as  security,  and  if  she 
had  been  so  informed,  and  the  bill  of  sale  concealed  from 
her,  then  she  was  not  bound,  must  reasonably  and  fairly 
have  been  taken  by  the  jury  to  mean  that,  if  the  con- 
cealment and  information  had  been  bv  the  husband  and 
Klink  both,  or  by  the  husband,  and  known  to  Klink,  then 
she  would  not  l)e  bound.  They  hold,  moreover,  that,  how- 
ever this  may  be,  even  if  an  error  was  committed  by  the 
court,  the  circumstances  showing  a  collusion  on  the  part 
of  the  husband  and  Klink  to  imluce  the  wife  to  make 
the  conveyance  contrary  to  law  were  so  strong  as  to  leave 
no  grounds  of  reasonable  doubt  that  Klink  knew  all  about 
it,  or  at  least,  that  he  ought  to  have  known,  or  taken 
more  pains  to  in(|uire,  and  that  the  evidence  required  the 
verdict,  and,  therefore,  the  verdict  ought  not  to  be  set 
aside. 

With  great  hesitation  and  diffidence,  I  feel  bound  to  say 
that  I  cannot  vield  my  entire  assent  to  this  view  of  the 
c.:so.  I  have  grave  doubts  as  to  whether  the  charge  of 
the  court,  as  delivered,  and  the  refusals  to  charge  as  re- 
quested, did  not  deprive  the  defendant  of  an  important 
riiilit  in  the  case,  by  cutting  oil  the  jury  from  all  inquiry 
into  the  question  as  to  whether  or  not  Klink  had  any 
knowledge  or  notice  of  grounds  of  reasonable  suspicion 
that  the  husband  had  practiced  fraud  or  concealment  on 
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the  wife.     See  JIuU  vs.  Sullivan,  63  Ga.,  120.     With  the 
bare  suggestion  of  tliis  doubt,  however,  I  am  content  to 
concur  in  the  decision  of  the  majority  of  the  court. 
Judgment  affirmed. 


Jordan  vs.  Brown  et  al. 

1.  "While  generally  an  administrator  may,  in  his  discretion,  relieve  a 
debt,  not  barred  in  tlio  lifetime  of  liis  intestate,  from  the  operation 
of  the  statute  of  limitations,  by  a  new  promise  to  pay,  yet,  where 
he  has  filed  a  bill  to  marshal  assets,  and  has  brought  the  creditors 
with  their  claims  before  the  court,  ho  could  not  a  bitrarily  relievo 
certain  claims  of  the  bar  of  the  statute,  and  plead  it  as  to  others. 
Either  ho  will  be  compelled  to  abstain  from  all  interference  in  the 
matter,  or,  if  allowed  to  interfere,  it  will  bo  upon  the  condition 
that  he  applies  the  same  rule  to  all  who  have  equally  meritorious 
claims. 

2.  Usually  the  limitations  applicable  to  a  court  of  law  also  apply  to 
a  court  of  equity,  but  the  latter  court  may  also  interpose  an  equi- 
table bar  in  accordance  with  its  established  rules,  whenever,  from 
lapse  of  tiiric  or  Jache/toi  the  complainant,  it  would  bo  inequitable 
to  allow  a  party  to  enforce  his  legal  ri;;hts,  and  may  interpose  to 
prevent  the  bar  from  attaching,  when,  under  like  circumstances, 
it  would  be  inequitable  to  permit  a  defendant  to  shield  himself  by 
pleading  it. 

(a.)  Corn  having  been  furnished  to  an  estate  to  sustain  the  live  stock 
and  persons  working  the  land,  and  a  note  having  been  given  by 
the  administrator,  signing  as  such,  this  was  sufficient  to  indicate 
that  the  debt  was  that  of  the  estate. 

(6.)  There  was  sufficient  in  this  case  to  entitle  the  plaintiff  in  error 
to  submit  his  claim  to  a  jury. 

3.  Without  the  consent  of  the  different  claimants,  a  bill  to  marshal 
assets  and  distribute  an  estate  c  )uld  not  bo  finally  tried  and  the 
rights  of  the  various  claimants  determined,  until  it  should  first  be 
ascertained  what  fund  there  was  for  distribution. 

March  4.  1S84. 

Administrators  and  Executors.  Equity.  Sta  ute  of 
Limitations.  Debtor  and  Creditor.  Before  Judge  Bower. 
Dougherty  Superior  Court.     October  Term,  1883. 

Beported  in  the  decision. 
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W.  E.  Smith,  for  plaintiff  in  error. 

D.  A.  Vasox  ;  R.  Hobbs  ;  D.  H.  Pope  ;  Ha3iilton  Mc- 
WuoRTEn ;  G.  J.  Wright,  for  defendants 

Hall,  Justice. 

This  proceeding,  in  some  of  its  aspects  quite  novel  and 
somewhat  anomalous,  presents  for  determination  various 
questions.  The  primary  object  of  the  bill  was  to  arrest 
the  levy  of  an  execution  upon  the  estate  of  George  O. 
Dawson,  deceased,  and  to  i)revent  the  sacrifice  of  such 
estate  by  a  sale  under  said  levy,  on  account  of  its  being  in- 
volved in  litigation,  commenced  in  Dawson's  life,  and 
which,  if  it  terminated  unfavorable  to  him,  might  absorb 
the  greater  portion,  if  not  the  whole,  of  his  estate.  An 
injunction  was  prayed  and  ordered,  not  only  against  the 
levying  creditor,  but  against  all  others  who,  so  far  as  known, 
were  made  parties  to  the  bill.  The  bill  was  filed  in  1S78, 
and  the  injunction  ordered  as  praj^ed.  It  is  charged  that 
complainant  will  be  unable  to  determine,  until  the  litiga- 
tion is  disposed  of,  which  involves  the  title  to  the  larger 
portion  of  the  estate  in  his  hands  to  be  administered,  what 
title  or  interest,  if  any,  the  estate  has  in  and  to  the  prop- 
erty in  litigation,  and  what  defences  he  shoull  malce  to 
the  suits  instituted,  or  which  may  be  instituted  by  creditors, 
in  order  to  protect  liimself  as  such  administrator  and  do 
justice  as  to  the  creditors,  etc.  He  prays  that  th3  creditors 
may  appear  before  the  court  and  present  and  establish 
their  several  claims,  that  the  amounts  due  to  each  of  them, 
together  with  their  dignities  and  respective  priorities,  may 
be  ascertained  and  decreed,  and  that  each  of  them  may  be 
restrained  from  instituting  or  prosecuting  suits  at  law 
against  complainant ;  that,  after  the  litigation  involving 
the  property  in  hand  to  be  administered  is  terminated,  the 
court  may  decree  the  sale  of  the  interest  thereby  ascer 
tained  to  belong  to  the  estate,  and  order  the  application 
of  the  proceeds  of  the  sale  among  the  persons  entitled 
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thereto.  Notwithstanding  the  pendency  of  the  suit  involv 
ing  the  title  to  the  estate,  and  the  impossibility  of  de- 
creeing the  sale  of  the  interest  represented  by  complain- 
ant thherein  on  that  account,  the  court,  at  its  October  term 
1883,  by  tlie  consent  of  plaintiff  and  defendant,  tried  the 
case  and  made  a  final  decree  therein,  distributing  the  funds 
when  they  should  come  to  hand,  according  to  an  arrange- 
ment agreed  upon  by  the  administrators  and  all  the  cred- 
tors  before  the  court,  exc2pt  the  plaintiff  in  error,  who 
was  no  party  to  the  arrangement. 

Dawson,  the  testator,  died  in  18G5.  Whether  the  execu 
tor  named  in  his  will  ever  qualified  does  not  appear. 
We  are  entirely  ignorant  of  the  contents  of  the  will,  or 
when  the  same  was  proved,  as  it  does  not  appear  to  have 
been  before  the  court  below,  and  there  is  no  copy  of  it  in 
the  record.  All  we  know  of  any  representation  of  the 
estate  is  Seabrook's  qualification  as  administrator  with  the 
will  annexed,  in  June,  1806,  and  the  complainant's  qual- 
ification as  administrator  de  bonis  non  with  the  will  an- 
nexed. It  is  evident  that  every  claim  in  this  record,  except 
Duty's  and  perhaps  that  of  Jordan,  the  plaintiff  in  error, 
was  barred  by  the  statute  when  this  bill  was  filed.  The 
claims  of  each  of  these  creditors  were  acknowledged  and 
taken  out  of  the  statute,  except  as  above  stated,  at  or  im, 
mediately  before  the  hearin;:,  by  a  written  acknowledg- 
ment of  the  complainant  and  a  promise  to  pay  them,  in 
which  acknowledgment,  liowever,  the  complainant  took 
good  care  to  stipulate  that  he  should  incur  no  personal 
i-esponsibility  thereby  No  plea  of  the  statute  was  set  up 
to  the  claim  of  the  plaintiff  in  error  until  it  was  presented 
on  the  hearing,  when  that,  with  other  pleas,  were  filed, 
over  his  objection.  He  asked  that  complainant  be  comd 
pelled  to  file  a  similar  plea  to  the  claims  of  others,  and 
upon  his  refusal  to  do  so,  he  offered  to  do  it  himself;  both 
requests  were  refused  by  the  court,  and  upon  demurrer, 
his  claim  was  rejected,  and  the  decree  was  entered,  by 
anangement  of  the  others,  disposing  of  the  estate,  when 
V  72-33 
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it  should  come  to  hand,  among  them,  after  paj'^ing  expenses 
of  administration,  counsel  fees,  etc. 

1.  It  is  certainly  true  that  an  administrator  may,  in  his 
discretion,  relieve  a  debt,  not  barred  in  the  lifetime  of  his 
intestate,  from  the  operation  of  the  statute  of  limitations, 
by  a  new  promise  to  pay ;  in  such  cases,  however,  he  does 
so  subject  to  responsibility  to  the  distributees,  who  may 
show  by  proof  that  the  claim  against  the  estate  was  in 
reality  unjust.  Code,  §2542.  How  far  an  executor  or 
administrator  with  the  will  annexed  may  exercise  sucli 
discretion,  or  whether  he  can  exercise  it  at  all,  is  another 
question,  upon  which  it  is  not  now  necessary  to  pass. 

But  this  does  not  meet  the  case  at  bar.  Can  he  exercise 
this  discretion,  after  coming  into  a  court  of  equity  uj^on  a 
bill  to  marshal  assets  and  pay  out  the  same  among  the 
Various  creditors,  especially  when  the  estate  is  hopelessly 
insolvent?  We  are  decidedly  of  opinion  that  he  cannot. 
He  asks  the  aid  of  the  court  for  his  own  relief,  and  asking 
equity,  lie  might  do  equity,  and  give  effect  to  all  equitable 
rights  of  the  other  parties  respecting  the  subject-matter 
of  the  suit.  Code,  §30S4.  As  to  the  contest  brought 
about  among  tlie  creditors,  he  is  a  stake-holder  and  trustee 
for  all  alike.  Wherever  legal  difficulties  arise  in  the  dis- 
tribution of  assets  in  payment  of  debts,  or  where,  from  any 
circumstances,  the  ordinary  process  of  law  would  interfere 
with  tlie  due  administration,  without  fault  on  the  part  of 
the  representative  of  the  estate,  a  bill  to  marshal  the 
assets  Avill  be  maintained  at  Iiis  instance  (Code,  §31 JG) ; 
and  in  marshalling  assets,  the  court  must  look  to  the  equi- 
ties of  creditors  (/i.,  §3147,)  for  tliat  court  always  seeks  to 
do  complete  justice,  and  having  llie  parties  riglitfully 
before  it,  it  sliould  proceed  to  give  full  relief  to  all  of  them 
in  reference  to  the  subject  matter.  //>.,  §3085.  Equity  de- 
liglits  in  equality,  and  even  in  cases  of  mixed  assets,  partly 
legal  and  partly  equita])le,  will  so  apply  this  rule  as  to 
pro<luce  general  equality  among  those  having  claims  upon 
tlio  several  kinds  of  assets.  76.,  §§3143,  301>0.  So  w^ 
^^ach  the  conclusion,  under  the  facts  of  this  case,  that  the 
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complainant  should  either  have  been  compelled  to  abstaia 
from  all  interference  in  the  matter,  or,  if  allowed  to  inter- 
fere, it  sliould  have  been  upon  the  condition  that  he  ap- 
plicKl  the  same  rule  to  all  appearing  to  have  equally  mer- 
itorious claims.  It  will  not  do,  after  the  court  is  in  pos- 
session of  the  estate  for  distribution  among  creditors,  to 
make  their  rights  dependent  upon  the  arbitrary  or  capri- 
cious exercise  of  the  administrator's  discretion ;  this  would 
be  to  substitute  his  will  for  the  law;  he  cannot  thereby 
alter  the  status  which  the  parties  sustained  to  each  other 
at  the  commencement  of  the  suit,  and  after  he  had  aban- 
doned all  control  of  the  matter  and  submitted  it  to  the 
direction  of  the  court. 

2.  I^ut  we  are  of  opinion  that  there  was  enough  set  up- 
by  the  pleadings  and  proof,  as  to  the  claim  of  the  plaintiff 
in  error,  to  entitle  him  to  carry  it  to  a  jury,  in  reference  to 
the  questions  made  as  to  his  right  to  payment.  Early  in 
tlie  year  18Gfi,  ho  furnished  corn  to  this  estate  to  sustain 
the  live  stock  and  persons  working  the  land'in  question,, 
and  enable  it  to  carry  on  its  planting  operations.  It  does 
not  appear,  at  the  time  the  supplies  were  furnished,  that 
there  wns  any  legal  representative  of  the  estate,  but  it  is 
shown  that  Seabrook  was  then  in  possession,  and  that  he 
was  afterwards  qualified  as  administrator.  Before  he  was 
qualified,  ho  signed  a  note  acknowledging  indebtedness 
for  tlic  same ;  to  his  name  he  added  the  words,  "adminis- 
trator on  tlie  estate  of  Geo,  O.  Dawson."  Suit  was  brought 
on  the  note  against  Seabrook,  administrator,  as  aforesaid, 
and  judgment  rendered  in  accordance  ;  but  tliere  was  in  it 
nothing  authorizing  it  to  be  levied  upon  tlie  property  of 
Dawson  in  his  hands  to  be  administered.  On  this  judg- 
ment execution  issued,  and  upon  that  execution  there  was, 
in  1875,  an  entry  o^ nulla  bona.  If  these  proceedings  can 
be  used  as  evidence  to  charge  the  estate  of  Dawson,  it  is 
admitted  that  this  claim  is  not  ])arred  by  the  statute  of 
limitations,  but  if  this  be  the.  personal  debt  of  Seabrook, 
and-  the  plaintiiT  in  error  has  elected  to  treat  him,  and  not 
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the  estate,  as  his  debtor,  then  it  is  insisted  he  is  bound  by 
that  election,  and  the  case  is  within  the  bar  of  the  statute. 
That  Seabrook  signed  the  note,  with  the  addition  to  his 
signature  of  "administrator  of  Geo.  O.  Dawson,"  sufficiently 
indicates  that  it  was  the  debt  of  tlie  estate  {Rawlings 
vs.  Sobj^orij  70  Ga..  595),  and  that  the  plaintiflF  in  er- 
ror so  treated  it.  At  all  events,  this  was  a  fact  from 
which,  with  other  circumstances,  a  jury  would  have  been 
authorized  to  draw  that  conclusion.  In  making  this  pur- 
chase from  the  plaintiff  in  error,  Seabrook  unquestionably 
acted  as  the  agent  of  Dawson^s  estate,  and  in  that  capacity 
gave  the  note,  and  suit  was  commenced  thereon,  and  judg- 
ment rendered  against  him  in  the  same  capacity,  and  in 
that  way  the  debt  was  kept  alive,  until  within  less  than 
three  years  of  the  filing  of  this  bill.  The  judgment  is  not 
now  dormant,  and  could  not  become  so,  by  reason  of  the 
ii\j unction  obtained  by  complainant  restraining  its  enforce- 
ment. In  Wylly  vs.  Collins^d  Ga.  -ff.,  224  (15  head-note) 
.242,  this  coiirt  held  that  the  statute  does  not  begin  to  run 
in  favor  of  a  trust  estate  until  a  return  of  nulla  hona  against 
the  agent,  or  his  insolvency  be  legally  ascertained ;  that 
it  is  not  available  where  the  legal  remedy  against  him  has 
not  been  barred.  This  ruling,  with  many  others  follow- 
ing  in  the  same  line,  was  made  prior  to  the  passage  of  the 
statute  making  limitations  of  action  applicable  alike  to 
suits  at  law  and  in  equity,  Code,  §2924 ;  that  prior  thereto 
these  latter  courts  were  not  positively  bound  by  such  en- 
actment, but  acted  in  analogy  thereto.  But  by  the  latter 
•clause  of  this  section,  these  courts  may,  in  addition,  inter- 
pose an  equitable  bar  in  accordance  with  their  established 
rules,  whenever,  from  the  lapse  of  time  or  laches  of  the 
complainant,  it  would  be  inequitable  to  allow  a  party  to 
enforce  his  legal  right;  e  converso^  why  should  they 
not  interpose  to  prevent  the  bar  from  attaching,  where, 
under  like  circumstances,  it  would  be  inequitable  to  per- 
mit a  defendant  to  shield  himself  by  pleading  it  ?  There 
is  no  difference  in  principle  in  these  several  instances.     1 
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Pomeroy's  Eq,  §§^18,  419,  and  notes  with  citations;  2 
Story's  Eq.  Jur.,  §§1521,  and  notes  7,  2.  We  are  satis- 
fied that  the  facts  and  circumstances  out  of  which  this  claim 
grew,  together  with  the  efforts  to  collect  it,  should  be  moro 
closely  scanned  and  carefully  investigated  than  seems  to 
have  been  done  on  this  trial,  and  that  there  should  be  an- 
other hearing. 

3.  But  for  the  consent  of  the  plaintiff  in  error  to  this 
trial,  at  the  time  it  was  had,  we  should  have  no  difficulty 
in  holding  it  premature,  inasmuch  as  it  was  brought  on 
before  it  was  ascertained  whether  there  would  be  any  fund 
to  be  distributed  among  the  creditors.  IIow  far  this  con- 
sent will  be  binding  hereafter,  it  is  needless  to  inquire,  but 
we  leave  him  to  determine  for  himself  whether  it  can  or 
ought  to  be  withdrawn. 

Judgment  reversed. 


Colquitt,  governor,  vs.  Simpson  &  Ledbetter. 

[This  case  was  argued  at  the  last  term,  and  the  decision  reserved.] 

.1.  Where  purchasers  of  property  from  one  who  was  the  president  of 
a  bank  knew  of  his  position,  the  law  charged  them  with  notice 
that  the  bank  was  a  state  depository  and  was  required  to  give  bond 
and  security;  and  this  was  sufficient  to  put  them  on  incjuiry 
whether  their  vendor  was  not  himself  one  of  the  sureties  which  he 
had,  as  president,  to  procure ;  and  they  were  not  purchasers  with- 
out notice  of  the  state's  lien. 

2.  It  was  tlic  duty  of  the  president  of  the  bank  to  make  the  bond  and 
furnish  the  sureties  thereon,  and  having  executed  it  as  pres  dent, 
and  signed  it  as  surety  individually,  he  could  not  be  relieved  from 
liability  because  the  name  of  one  of  the  sureties  which  he  furnished, 
and  which  appeared  on  the  bond  after  his  own  was  signed,  was 
forged,  and  not  signed  by  such  surety;  and  purchasers  of  property 
from  him,  who  were  charged  with  notice  that  ho  was  a  surety, 
were  subrogate<l  to  his  position,  and  could  make  no  defence  which 
he  could  not  make. 

(a.)  It  was  therefore  error  to  grant  a  new  trial  to  such  purchasers  on 
the  ground  of  the  forgery. 

8.  State  depositories  are  not  public  officers,  but  are  instruments  or 
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agencies  to  keep  tho  public  funds.  They  are  sui  generis  and  iui 
juris,  and  stand  on  their  own  law,  embodied  in  the  act  of  1879. 

(a.)  This  diflfers  from  the  case  of  the  treasurer  in  G6  Ga.,  408. 

(6.)  The  bond  in  this  case  was  accepted,  approved  and  kept  in  the 
executive  office  in  substantial  compliance  with  the  law.  It  is  not 
required  that  an  entry  of  filing  and  recording  should  be  made  upon 
the  bond.  The  recital  by  the  governor,  under  the  seal  of  the  state, 
is  sufficient  evidence  that  the  facts  existed,  unless  overcome  by 
proof  to  the  contrary. 

(c.)  That  the  bond  was  executed  a  little  before  the  appointment  of 
the  bank  as  a  depository  can  make  no  difference.  It  was  done 
in  view  of  the  appointment,  and  had  to  be  executed  and  approved 
before  it  could  enter  upon  the  discharge  of  duty. 

May  13, 1884. 

State.  Bonds.  State  Depositories.  Liens.  Notice. 
Vendor  and  Purchaser.  Officers.  Before  Judge  Bran- 
ham.  Floyd  Superior  Court.  March  Adjourned  Term, 
1883. 

An  execution,  issued  by  the  governor  against  the  Bank 
of  Rome,  as  principal,  and  C.  G.  Samuel  and  certain  other 
persons,  as  securities  on  its  bond  as  a  state  depository,  was 
levied  on  certain  property  as  the  property  of  Samuel,  and 
Simpson  &  Lod])etter  interposed  a  claim. 

The  actof  1879  (Code, §943  (a)  to  943  (g))  provides  for 
the  appointment  by  the  governor  of  '^a  solvent  chartered 
bank  of  good  standing  and  credit  in  each  of  the  following 
cities  of  this  state,  .  .  .  wliich  sliall  be  known  and 
designated  as  state  depositories,"  and  regulates  their 
duties  and  liabilities.  Section  943  (d),  on  the  subject  of 
the  bonds  of  depositories,  is  as  follows  : 

"Each  of  said  <lopositories  shall,  before  entering  upon  the  discharge 
of  their  duties,  by  their  proper  officers,  execute  a  bond  with  good  and 
sutiicient  securities,  to  be  approved  by  the  governor,  in  a  sum  of  fifty 
thousand  dollars.  Said  bond  shall  bo  (conditioned  for  the  faithful 
pcrformiinco  of  all  such  duties  as  shall  be  required  of  them  by  the 
general  assembly  or  tiio  laws  of  this  state,  and  for  a  faithful  account 
of  all  tho  public  money  or  effects  that  may  come  into  their  hands 
during  their  continuance  in  office.  Said  bond  shall  be  filed  and  re- 
corded in  the  executive  office,  and  a  copy  thereof,  certified  by  one  of 
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the  governor's  secretaries,  under  the  seal  of  the  executive  department, 
shall  be  received  in  evidence  in  lieu  of  the  original  in  any  of  the 
courts  of  this  state.  And  said  bonds,  when  given,  shall  have  the 
same  binding  force  and  effect,  as  the  bond  now  re(iuired  by  law  to  be 
given  by  state  treasurers,  and,  in  case  of  default,  shall  be  enforced 
in  like  manner.'' 

On  November  IS,  1S79,  the  governor  appointed  the 
Bank  of  Home  a  state  depository  by  the  following  order  : 

'*By  authority  of  an  act  of  the  general  assembly,  approved  October 
10, 1S79,  entitled  an  act  to  establish  state  depostories  in  certain  cities 
of  this  state,  and  to  prescribe  their  duties  and  liabilities,  it  is  ordered : 

That  the  Bank  of  Rome,  a  solvent  chartered  bank  of  this  state,  in 
the  city  of  Kome,  Georgia,  be  an<l  is  hereby  appointed  state  <loposi- 
tory  fur  the  term  of  four  years  from  this  date,  subject  to  removal  by 
the  governor  upon  the  condition  named  in  said  act ;  and  the  said 
Bank  of  Rome  having,  by  its  proper  officers,  executed  a  bond  with 
good  and  suificient  securities  in  terms  of  the  law,  conditioned  for  the 
faithful  performance  of  such  duties  as  shall  be  required  of  it  by  the 
general  assembly  or  the  laws  of  this  state,  and  for  a  faithful  ac(;ount 
of  all  the  public  money  or  effects  that  may  come  into  its  hands  during 
its  continuance  in  office,  which  bond  has  been  approve<l  by  the  gov- 
ernor, it  is  ordered  that  said  Bank  of  Rome  enter  at  once  upon  the 
discharge  of  its  duties  as  such  depository ;  and  it  is  further  ordered 
that  the  several  tax  collectors  in  the  following  counties,  to-wit: 
Floyd,  Polk,  Chattooga,  AValker,  Haralson,  Gordon,  AVhitlied,  Ca- 
toosa and  Murray,  be,  and  they  are  hereby  instructed  and  n*quired  to 
pay  into  said  depository,  and  into  no  other,  jill  moneys  collected  by 
them  for  and  on  account  of  state  taxes,  but,  under  the  provisions  of 
said  act,  money  may  be  transmitted  direct  to  the  stiite  treasurer 
bv  tax  collectors." 

The  bank  gave  tlie  following  bond : 

'*Know  all  men  by  these  presents,  that  we,  the  Bank  of  Rome,  a 
bn<ly  corporate,  duly  incorporated  by  act  of  legislature  of  the  state  of 
Georgia,  approved  l>y  tho  governor,  ^larch,  2,  1S74,  as  principal,  and 
E.  D.  Frost,  C.  (t.  Samuel,  \V.  L.  Prentice,  Mattie  P.  Dejison,  Sam- 
uel Morgan,  as  securities,  do  hereby  acknowledge  ourselves  held  and 
bound  unto  Alfred  II.  (N)l4n:tt,  governor  of  said  state  of  Georgia  for 
the  time  being,  and  his  aucces.^ors  in  oHice,  in  the  sum  of  fifty  thou- 
sand dollars  (.*50, 000.00),  lawfni  money  of  the  United  States  of  Amer- 
ica, subject  to  the  following  conditi(ms : 

"The  conditions  of  the  above  obligations  are  such  that  whereas  the 
above  bound  Bank  of  Rome,  a  corporatitm  duly  incorporate<l  and 
chartered  under  tlu;  laws  of  the  state  of  Georgia,  as  aforesaid,  was 
duly  appoin*ed  for  the  period  of  four  years  from  the  eleventh  day  of 
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November,  eighteen  hundred  and  seventy-nine,  by  his  Excellency, 
Hon.  Alfred  H.  Colquitt,  governor  as  aforesaid,  as  a  state  depository 
of  the  funds  of  the  state  of  Groorgia,  under  the  act  of  the  legislature 
of  said  state  of  Greorgia,  passed  October  sixteenth  (16),  eighteen  hun- 
dred and  seventy-nine  (1879) :  Now,  if  said  Bank  of  Borne  shall  faiUi- 
fully  perform  all  such  duties  as  shall  be  required  of  it  by  the  general 
assembly,  or  the  laws  of  this  state,  under  the  act  of  October  the  16th, 
1S70,  or  any  future  act  of  said  general  assembly  of  Georgia  on  this 
subject  of  state  depositories,  and  shall  faithfully  account  for  all  the 
public  moneys  or  effects  that  may  come  into  their  hands  during  the 
continuance  of  the  said  bank  of  Rome  as  such  state  depository,  under 
the  act  before  cited  as  passed  or  to  be  passed ;  and  further,  that  said 
Bank  of  Rome  shall  well  and  truly  do  and  perform  all  and  singular 
the  duties  required  of  it  by  law  as  state  depository,  either  by  act  of 
October  10,  1879,  or  any  future  act  of  the  general  assembly  of  the 
state  «)f  Georgia  on  the  subje(!t  of  state  depositories,  according  to  the 
trust  re^wsed  in  it,  then  the  above  obligation  to  be  void ;  otherwise, 

of  full  force  and  effect. 

Bank  of  Rosie,        [Seal.] 

by  C.  G.  Samuel,  Pres't. 

J,  S.  Panciien,        [Seal.] 

Cashier,  Bank  of  Rome. 

E.  D.  Frost,  [l.  s.] 

Samcel  Morgan,    [l.  s.] 

C.  G.  Samuel,         [l.  s.] 

W.  L.  Prentice,     [l.  s.] 

M.  P.  Deason,         [l.  s.]  " 
Attest:  Park  Harper, 

J.  B.  HiN'E,  Notary  Public. 

After  tlie  bond  appears  the  following  alfiflavit : 

''Personally  came  before  me,  J.  B.  lline,  a  notary  public  in  and 
for  the  county  and  state  aforesaid,  E.  D.  Frost,  C.  G.  Samuel,  W.  L. 
Prentice,  Mattie  P.  Deason,  Samuel  Morgan,  and  upon  oath  state 
that  they  arc  worth  the  amounts  set  opposite  tlieir  respective  names, 
as  herowiili  stated  in  this  alTidavit,  over  and  above  all  debt  and  lia- 
bilities whatever,  and  over  and  above  all  right  to  claim  of  homestead 
or  exemption  under  the  laws  of  this  state ;  E.  D.  Frost,  fifty  thousand 
dollars ;  Samuel  Morgan,  fifty  thousand  dollars ;  C.  G.  Samuel,  thirty- 
five  thousand  dollars;  W.  L.  Prentice,  twenty  thousand  dollars; 
Mattie  P.  Deason,  ten  thousand  dollars. 

(Signed)     E.  D.  Frost, 


C.  0.  Samuel, 

AV.  L.  Pk ENTICE, 

M.  P.  Deason, 
Samuel  Morgan." 


J.  B.  IIiNE,  Notary  Public.     [Seal.] 


-*  *- 
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The  copy  of  the  bond  used  in  evidence  was  certified  by 
the  secretary  of  the  executive  department ;  that  it  was  "a 
true  copy  of  the  original  bond  on  file  in  this  office,  and 
that  said  original  has  on  it  no  entry  of  filing,  approval  or 
of  record." 

Oa  April  1,  1881,  the  governor  issued  an  execution 
against  the  Bank  of  Rome  and  E.  D.  Frost,  Samuel  Mor- 
gan, C.  G.  Samuel,  W.  L.  Prentice  and  M.  P.  Deason,  as 
sureties,  for  $50,000  00.  This  execution  recited  the  ap- 
pointment of  the  bank  as  a  depository ;  that  the  defendants 
made  and  executed  the  bond  in  the  sum  of  $50,000.00,  the 
principal  through  its  president  and  cashier,  and  each  of 
the  sureties  signing,  sealing  and  delivering  it  as  required 
by  the  act  of  the  legislature ;  that  the  bank  had  received 
$53,015.76  which  it  failed  to  account  for  "  after  its  accept- 
ance of  the  office  of  a  state  depository,  and  aftdr  the  exe- 
cution of  tlie  bond  aforesaid,  and  after  the  'Jame  was  duly 
approved  by  the  governor  and  filed  and  recorded  in  the 
executive  office."    It  was  levied  on  the  land  claimed. 

Simpson  &  Ledbetter  purchased  the  land  levied  on  from 
Samuel,  taking  a  bond  for  titles,  on  January  10, 1881,  and 
giving  two  notes  for  the  purchase  money,  due  thirty  days 
after  date,  for  $1,700.00  each.  They  testified  that  these 
notes  were  paid  on  February  12,  1881.  Each  of  them 
testified  that  he  did  not  know,  at  the  time  of  the  purchase 
or  payment,  that  Samuel  was  on  the  bond  of  the  bank. 
Ledbetter  statod  that  he  did  not  know  that  the  bank  was 
a  state  depository;  Simpson  stated  that  he  had  heard  of 
it,  but  did  not  know  it  of  his  own  knowledge ;  both  of 
them  knew  that  Samuel  was  president  of  the  bank.  Led- 
better stated  that  he  had  the  records  of  the  county  ex- 
amined, and  found  the  title  apparently  regular. 

The  jury  found  the  i)roperty  subject.  Claimants  moved 
for  a  new  trial,  on  the  following  grounds  : 

(1.)  Because  the  verdict  is  contrary  to  law  in  this  :  The 
governor,  under  the  law  and  the  facts  as  proved,  had  no 
legal  power  or  authority  to  issue  the  execution  offered  in 
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evidence,  because  the  bond  was  not  made,  executed,  filed, 
approved  and  recorded,  as  required  by  law. 

(2.)  Because  the  verdict  is  contrary  to  evidence,  and 
the  weight  of  evidence. 

(3.)  Because  the  verdict  is  against  the  following  charge 
of  the  court :  "Now  the  claimants  say  that  they  took  the 
property  discharged  from  the  lien  of  the  state,  because 
they  were  bona  fide  purchasers  of  the  property  for  value, 
without  notice  of  the  state's  lien.  Now,  if  they  were  hona 
-fide  purchasers  of  the  property  for  value  without  notice, 
then  they  would  be  protected,  and  the  state's  lien  would  be 
defeated." 

(4.)  Because  the  court  charged  as  follows:  "There  are 
two  kinds  of  notice,  actual  and  constructive  notice.  If 
these  parties  had  either,  they  would  not  take  the  property 
discharged  from  the  lien  of  the  state.  It  is  for  you  to  find 
whether  they  had  notice  or  not  of  the  fact  thai  Samuel 
was  one  of  the  sureties  for  the  Bank  of  Rome, — not  that 
they  had  notice  that  the  Bank  of  Rome  was  a  state  deposi- 
tory, and  had  given  a  bond,  but  whether  they  had  notice 
that  C.  G.  Samuel  was  one  of  the  securities  on  that  bond; 
and  any  circumstances  or  facts  of  which  they  were  ap- 
prised, and  which  were  sufficient  to  put  a  prudent  man  on 
inquiry,  would  be  sufficient  proof  of  notice." 

(5.)  Because  the  court  charged  as  follows:  "If  you  find 
that  they  had  no  actual  notice,  then  you  will  inquire 
whether  they  had  constructive  notice.  The  law  makes 
certain  things  notice,  whether  the  parties  knew  the  facts 
to  exist  or  not,  such  as  a  deed,  if  it  is  recorded  ;  the  law 
calls  that  constructive  notice.  Now,  if  you  find  that  the 
bond  was  made  by  the  Bank  of  Rome,  and  executed  on  the 
ISth  of  November,  1879,  and  you  will  look  to  the  records, 
wliicli  will  be  out  before  you,  as  well  as  the  oral  testimony, 
and  if  you  find  that  the  bond  was  filed,  and  placed  on  file 
or  lodged  in  the  executive  office,  and  remained  there  at 
the  time  that  Simpson  &  Ledbetter  bought  this  property, 
and  if  it  was  lodged  there  before  that  date,  the  law  pre- 
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sumes  it  was  there  then,  unless  the  evidence  shows  affirma- 
tively that  it  was  not  there,  because  that  was  the  place 
where  it  belonged,  then  Simpson  <fc  Ledbetter  would  have 
constructive  notice,  and  would  not  be  purchasers  for  value 
without  notice." 

(6.)  Because  the  court  charged  as  follows :  "In  reference 
to  constructive  notice,  I  charge  you  that,  if  the  bond  was 
placed  in  the  executive  office  at  Atlanta  before  the  pur- 
chase by  Simpson  &  Ledbetter  was  made,  and  if  that  bond 
was  placed  there  with  Samuel's  name  as  one  of  the  secu- 
rities, the  presumption  would  be,  that  the  bond  remained 
there,  unless  there  is  some  proof  that  the  bond  was  taken 
away  from  the  executive  office.  If  it  has  been  shown  that 
the  bond  was  there  at  the  time  of  the  purchase  by  Simp- 
son &  Ledbetter,  the  presumption  is  that  it  remained 
there,  because  that  was  the  place  where  it  belonged  ;  or  if 
the  bond  was  there  before  the  purchase,  then  it  would 
amount  to  constructive  notice,  amounting  in  effect  to  the 
same  thing  as  in  tlie  case  of  a  deed  that  has  been  recorded 
in  the  clerk's  office,  whether  they  had  actual  notice  of  the 
fact  or  not." 

(7.)  Because  the  court  admitted,  over  objection,  the 
execution  issued  by  the  governor. 

(8.)  Because  the  court  rejected  evidence  offered  to  show, 
by  A.  W.  Ledl)etter,  that  inquiry  about  liens  and  encum- 
brances was  made  of  Samuel,  and  assurances  made  by 
him  tliat  tlioro  were  none.  [The  court  referred  to  the 
brief  of  evidence  for  a  correct  statement  of  what  transpired 
in  this  connection.  From  this  the  following  colloquy  ap- 
pears : 

Question :  "  Stato  where  that  purchase  money  came  from,   and 
what  Samuel  said  wlien  you  paid  for  this  property?  "; 

Answer :  **  He  represented  to  us  that  he  " —  (objections  sustained.) 

Q. :  "  Just  state  what  you  know  of  your  own  knowledge?  " 
.    A. :  "  I  will  state  that  Mr.  Samuel  camo  to  me  and  said  " 

(Mr.  Anderson :  '*  Don't  state  what  he  said.") 

Witness:  "  lie  (Samuel)  camo  to  me,  and  sold  me  this  property 
and  I  paid  him  for  it,  and  ho  said  that  he  wanted  to  pay  off  an  ovei 
draft  in  the  bank.''    (This  testimony  rejected.) 
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The  court :  "  What  Mr.  Samuel  said  is  iiDt  testimony.  Samael  can 
testify  what  he  knows  himself.  What  was  done,  and  what  you  know 
of  your  own  knowledge,  you  can  testify  to,  but  you  cannot  repeat  the 
sayings  of  Samuel.'*] 

(9.)  Because  of  newly  discovered  testimony  to  show 
that  Mattie  P.  Deason  did  not  sign  the  bond,  or  authorize 
any  person  to  sign  her  name  as  a  security ;  that  it  was  not 
executed  in  the  presence  of  an  officer  authorized  by  law 
or  employed  by  the  governor  to  witness  or  approve 
the  same ;  that  Mattie  P.  Deason  and  William  L.  Prentice 
did  not  justify  or  sign  the  affidavit  attached  to  the  bond. 
[On  this  ground,  affidavits  pro  and  con  were  introduced, 
which  were  directly  conflicting.] 

The  Court  granted  a  new  trial,  and  the  state,  in  the 
name  of  the  governor,  excepted. 

C.  Anderson,  attorney  general ;  Jackson  &  King,  for 
plaintiff  in  error. 

Underwood  &  Rowell,  for  defendants 

Jackson,  Chief  Justice. 

The  bank  of  Rome  was  made  a  depository  under  the  act 
of  1879,  and  gave  a  bond,  with  sureties  thereon,  to  account 
for  all  money  entrusted  to  it  as  such  depository.  The 
governor,  under  tlie  act,  issued  execution  against  it  and  the 
sureties,  wliicli  was  levied  on  property  claimed  by  defend- 
ants in  error.  The  jury,  on  the  trial  of  the  claim,  found 
« 

the  property  subject.     The  court  granted  a  new  trial,  and 
the  state  excepted. 

1.  These  claimants  hold  title  from  Samuel,  the  president 
of  the  bank,  not  as  president,  but  individually.  The  law 
informed  them  that  the  bank  was  a  state  depository.  They 
knew  that  Samuel  was  its  president,  and  that  it  had  to 
give  bond  and  security.  That  was  enougli  to  put  them  on 
inquiry  whether  he  himself  was  not  one  of  the  sureties 
he  had,  as  president,  to  procure.  Therefore,  they  were 
not  purchasers  without  notice  of  the  stale's  lien. 
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2.  Nor  do  we  think  that  the  fact  that  M.  P.  Deason  did 
not  sign,  l)iit  her  name  was  forged  to  the  bond,  protects 
them.  Their  grantor  or  vendor  was  the  chief  officer,  the 
president  of  the  bank ;  it  was  his  duty,  not  only  to  make 
tlie  bond,  but  to  furnish  the  sureties  ;  he  did  execute  it  as 
president  for  the  bank,  and  as  surety  individually,  before 
Mrs.  Deason's  name  appeared  upon  it  as  surety,  and  he 
could  not  ask  to  be  relieved  from  liability  because  the 
name  of  one  of  the  sureties  which  he  furnished  was  upon 
the  bond,  forged  by  some  one,  and  not  signed  by  her. 

Being  charged  with  notice  that  he  was  surety,  these 
claimants  stand  in  his  shoes,  and  can  make  no  defence 
which  he  could  not  make.  Therefore,  we  think  that  the 
court  erred  in  granting  a  new  trial  to  Simpson  &  Led- 
better,on  the  ground  of  the  alleged  forgery  of  the  name  of 
Mrs.  Deason  as  Samuel's  co-surety. 

3.  The  only  remaining  question  is  this :  Is  the  bond 
such  an  instrument  as  can  be  executed  by  summary  pro- 
cess by  the  executive  of  the  state?  That  depends  upon 
the  answer  to  the  question,  whether  the  act  of  1870  has 
been  substantially  complied  with,  so  as  to  make  it  a  valid 
bond  under  that  act  which  created  these  bank  deposito- 
ries, and  prescribed  the  mode  of  the  execution  of  the  bond, 
and  the  remedies  which  the  state  might  use  in  enforcing 
the  bond  against  the  parties  to  it,  in  case  of  breaches 
thereof. 

We  do  not  regard  these  depositories  of  the  money  re- 
ceived from  the  treasurer  or  collectors  of  taxes,  in  the  dis- 
tricts fixed  by  law  for  collectors  to  pay  immediately  to 
them,  as  public  officers  of  the  state,  in  the  sense  of  that 
term  as  used  in  the  Code,  from  section  148  to  171,  inclu- 
sive. A  bank  can  hardly  be  called  an  officer.  It  cannot 
well  be  tried  for  misdemeanor  and  punished,  under  section 
166  of  the  Code ;  and  the  entire  chapter  appears  to  us  to 
be  dealing  with  individuals,  not  banks.  It  is  true,  that  the 
act  of  1879,  section  943  (d)  of  the  Code,  does  use  the  term 
^during  their  continuance  in  office,''  and  the  act  amenda- 
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tory  thereof,  pjimphlet  laws  of  1882-3,  p.  136,  in  the  sec- 
ond section  thereof,  uses  the  words,  "  the  governor  shall 
declare  said  office  vacant ;"  but  the  word  ''  office  "  is  usec^ 
in  the  sense  of  place,  position,  agency,  and  not,  we  think, 
in  the  sense  that  it  is  a  public  officer.  In  the  very  same 
section  of  the  act  of  1833,  the  words  used  are,  "  and  the 
governor  may  declare  the  position  vacant,"  thus  using  the 
two  words  as  synonymous.  The  truth  is  that  these  banks 
are  mere  depositories  of  public  money.  They  are  some- 
what like  the  Bank  of  the  United  States  was,  a  depository 
of  funds  of  the  government  for  safe  keeping;  or,  as  cer- 
tain state  banks  were  for  a  time,  under  the  administration 
of  President  Jackson,  similar  depositories.  But  no  one 
would  therefore  rationally  call  either  the  old  United  States 
bank,  or  the  state  banks  so  used  as  depositories,  public 
officers  of  the  United  States.  They  were  agencies  to  keep 
the  public  money  of  the  United  States,  and  theso  are 
agencies  of  our  treasury  system,  in  like  manner,  to  keep 
our  public  money;  but  the  corporation  in  the  one  case 
was  not  a  public  officer  of  the  United  States,  and  in  the 
other,  these  corporations  are  not  public  officers  of  this 
state.  They  are  paid  no  salary  under  the  act  of  1879,  but 
the  governor  is  to  make  terms  with  them  for  the  use  of 
the  state's  money.  They  are  to  pay  sncli  interest  as  the 
governor,  by  ''the  most  advantageous  contracts  he  can" 
make,  may  be  able  to  secure  from  Ihem.  Public  officers, 
the  treasurer  for  instance,  are  prohibited  from  making 
interest  or  other  profitable  private  use  of  public  money 
by  tlic  constitution.  Code,  §5124.  "  If  the  state  treasurer, 
or  any  other  officer  of  this  state,  shall  use,  directly  or  indi- 
rectly, the  money  of  this  state,  such  officer  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  shall  bo  punished  by 
imprisonment  in  the  penitentiary,  for  any  time  not  less 
than  five,  nor  longer  than  twenty  years,"  is  the  emphatic 
legislative  act  of  the  same  session  of  the  legislature  of 
1879,  which  organized  these  depositories.  Code,  §4425  (a). 
How  inconsistent  it  would  be  that  the  same  legislature 
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should  pass  an  act  to  punish  public  officers  for  doing  that 
which  it  was  made  the  duty  of  the  governor  to  contract 
with  them  for  doing  1  It  is  clear,  therefore,  that  they  are 
not  public  officers,  as  understood  by  the  general  assembly 
which  created  the  depositories.  It  follows  that  these  de- 
positories are  instruments  or  agencies  sui  generis  and  sui 
juns,  standing  on  their  own  law,  embodied  in  the  act  of 
1879,  codified  in  sections  913  (a)  to  943  (g)  inclusive,  of 
the  Code  of  1882,  and  the  amendatory  act  of  September 
28, 1883,  pamphlet,  p.  13G ;  Laws,  p.  138. 

It  follows,  too,  that  the  principles  ruled  in  the  case  of 
Mayo^  ahertjf^  vs,  Renfioe  and  Wilson^  G6  Ga,^  408,  on  the 
law  relating  to  bonds  of  public  officers,  in  that  part  of  the 
Code  from  section  148  to  171,  have  no  application  to  this 
bond.  It  stands  or  falls  on  the  acts  above  cited,  which 
alone  controls  it.  Except  that  it  refers  to  the  treasurer's 
bond  in  respect  to  its  "  binding  force  and  effect  ,^'  and  the 
provision  that  '•  it  shall  be  enforced  in  like  manner,"  it 
draws  from  no  other  law,  and  its  validity  and  enforce- 
ment summarily  will  be  found  in  sections  91  (a)  and  97 
(b)  of  the  Code,  taken  from  the  act  of  1876,  pp.  127, 
132.  Section  91  (a)  provides  that  "  a  lien  is  hereby  cre- 
ated in  favor  of  the  state  upon  the  property  of  the  treas- 
urer to  the  amount  of  said  bond,  and  upon  the  property  of 
the  securities  upon  his  said  bond  to  the  amount  for  which 
they  may  be  severally  liable,  from  the  date  of  the  execu- 
tion thereof;"'  and  se(!tion  97  (b)  provides  that  upon  its 
breach,  "  it  shall  not  be  necessary  to  sue  his  official  bond, 
but  the  governor  is  hereby  authorized  to  issue  a  -fl,  fa.  in- 
atantcr  against  the  treasurer  and  liis  securities  for  the 
amount  due  the  state  by  the  treasurer,  ^vith  the  penalties 
and  costs." 

Therefore,  what  is  said  in  that  decision  as  to  the  time  with- 
in which  that  bond  of  Renfroe  was  filed,  or  its  execution 
within  forty  days  from  his  election,  or  as  to  the  time  pre- 
scribed by  law  for  its  record  in  the  office  of  the  secretary 
of  state,  or  in  regard  to  the  oath  required  of  each  surety 
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in  respect  to  what  he  was  worth,  and  its  being  attached 
to  the  bond,  and  in  regard  to  the  construction  of  section 
167  upon  the  point  whether  it  gives  a  summary  remedy, 
though  the  bond  be  not  a  valid  statutory,  but  only  a  com- 
mon law  bond,  has  no  application  to  the  case  at  bar. 

So  far  as  that  case  is  concerned,  the  court,  as  now  con- 
stituted, think  as  the  court  which  then  unanimously  deci- 
ded, that  the  judgment  could  not  have  been  otherwise 
than  as  rendered.  The  special  legislation  which  fixed  the 
amount  due,  and  required  the  execution  to  issue  for  that 
sum,  was  enough  of  itself  to  sanction  that  judgment  as 
absolutely  demanded  by  the  constitution  itself. 

The  question  here  is,  was  this  bond  executed  in  such 
manner  as  to  make  it  a  valid  bond  under  the  act  of  1879? 
For  the  amendatory  act  of  1883  was  passed  long  after  its 
execution,  and  does  not  affect  its  validity  or  enforcement. 

That  act  of  1879  requires  that  it  be  in  the  sum  of  fifty 
thousand  dollars.  It  is  in  that  sum.  It  is  to  be  approved 
by  the  governor.  It  is  approved  by  him.  It  must  "  be 
conditioned  for  the  faithful  performance  of  all  such  duties 
as  shall  be  required  of  the  depository  by  the  general  as- 
sembly or  the  laws  of  the  state,  and  for  a  faithful  account 
of  all  the  public  money  or  effects  that  may  come  into  their 
hands  during  their  continuance  in  office."  The  condition 
of  this  bond  is,  that  Ihc  bank  "  shall  faithfully  perform  all 
such  duties  as  shall  be  required  of  it  by  the  general  assem- 
bly or  the  laws  of  this  state,  under  the  act  of  Octobr  16, 
1870,  or  any  further  act  of  said  general  assembly  of  Geor- 
gia on  this  subject  of  state  depositories,  and  shall  faith- 
fully account  for  all  the  public  moneys  or  effects  which 
may  come  into  their  hands  during  the  continuance  of  said 
bank  of  Rome  as  such  state  depository,  under  the  act  before 
cited  as  passed  or  to  be  passed ;  and  further,  that  said  Bank 
of  Komo  shall  well  and  truly  do  and  perform  all  and  sin- 
gular the  duties  required  of  it  by  law  as  state  depository, 
either  by  act  of  October  16^  1879,  or  any  future  act  of  the 
general  assembly  of  the  state  of  Georgia  on  the  subject  of 
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state  depositories,  according  to  the  trust  reposed  in  it/' 
It  is  thus  seen  that  the  condition  of  the  bond  is  not  onlv  in 
the  terms  of  the  act,  but  it  amplifies  and  enlarges  them. 

Lastly,  the  bond  by  the  statute  is  "to  be  filed  and  recorded 
in  the  executive  office,  and  a  copy  thereof  certified  by  one 
of  the  governor's  secretaries,  under  the  seal  of  the  execu- 
tive department,  shall  be  received  in  evidence  in  lieu  of 
the  original  in  any  of  the  courts  of  this  state."  Within 
what  time  it  is  to  be  filed  and  recorded  is  not  specified  in 
the  act.  It  is  recited,  in  the  executive  order  appointing  the 
bank,  that  it  was  approved  by  the  governor,  and  it  is  recited, 
in  the  execution  issued  by  the  governor  and  signed  by  him 
with  the  seal  of  the  state,  that  it  "  was  duly  filed  and  re- 
corded as  lequired  by  law."  And  one  of  the  secretaries 
certifies  that  the  copy  in  evidence  is  '•  a  true  copy  of  the 
original  bond  of  file  in  this  office."  It  is  true,  that  he  also 
says  in  the  certificate  that  there  is  no  entry  on  it  of  filing, 
recording  or  approval.  The  statute  does  not  require  that 
entry  to  be  made  on  it.  It  is  enough  that  it  be  done ;  and 
that  it  was  accepted  and  approved  by  the  governor,  and 
of  *file  in  the  executive  office,  is  beyond  all  dispute  ;  and 
there  is  no  evidence  that  it  was  not  recorded ;  but  the  evi- 
dence goes  only  to  the  point  that  no  entry  of  record  was 
on  it ;  and  no  such  entry  upon  it  was  required.  The  reci- 
tal by  the  governor,  under  the  seal  of  the  state,  is  sufficient 
evidence  that  the  facts  existed,  unless  overcome  by  proof 
to  the  contrary.  Besides,  it  could  be  recorded  nowhere 
but  on  the  minutes  of  the  executive  department,  and  tiie 
filing  therein  made  it  as  accessible  to  the  public  as  such 
record  would  be.  The  object  of  recording  is  its  preserva- 
tion and  tlie  ease  of  making  a  copy  when  necess;iry.  So 
that  claimants  were  charged  with  constructive  notice  of 
the  bond  and  sureties  thereto. 

We  hold,  therefore,  that  the  bond  was  executed  and  ac- 
cepted and  approved  and  kept  in  the  executive  oflice  in 
BubstAntial  compliance  with  the  law.     That  it  was  execu- 
ted a  little  before  the  appointment  of  the  bank  can  make 
▼  72-34 
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no  difference.  It  was  done  in  view  of  the  appointment, 
and  had  to  be  executed  and  approved  before  it  could  enter 
upon  the  discharge  of  duty. 

We  are  therefore  of  the  opinion  that  the  verdict  of  the 
jury  in  the  case  was  right,  and  as  the  law  of  the  case  was 
given  to  the  jury  substantially  in  accordance  with  the 
views  of  the  case  hereinbefore  expressed,  and  there  is  no 
error  therein  which  could  operate  to  make  the  verdict  oth- 
erwise, we  must  reverse  the  judgment  which  granted  the 
new  trial. 

Judgment  reversed. 

Cited  for  plaintiffs  in  error:  66  Oa.,  408;  1  Id.,  680 
3  M,  542 ;  6  M,  552 ;  9  Id.,  316 ;  5  Id.,  570 ;  44  Id.,  437 
60  Id.,  478;  63  Id.,  142, 187;  10  Id.,  417;  11  Id.,  286 
Code,  §§135,154,  155,  156,  167,169;  11  Wheat,  188;  1 
Peters,  318 ;  3  Mason,  446 ;  33  Ala.,  692 ;  4  Id.,  403 ;  62 
Id.,  404;  64  Id.,  132;  23  Tenn.,  487;  1  Ware's  R,  312; 
49  Iowa,  576;  16  Wallace,  1;  2  Metcalf,  (Ky.),  617; 
53  Me.,  2S4;  10  Cent.  Law  Jour.,  176;  Brandt  on  Suretyship, 
358;  63  Mo.,  216;  reviewing  and  qualifying,  52  Mo..  75; 
51  Me.,  506  ;  3  O.  St.,  307  ;  6  Gray  — ;  3  Bush,  563. 

For  defendants:  17  Ga.,  522 ;  54  Id.,  83, 43;  47  Id.,  427; 
43  Id.,  9 ;  52  Id.,  65S,  560 ;  6  Id.,  202 ;  55  Id.,  287 ;  33  Id., 
332;  10  7^;.,  414;  56  Id.,  439;  64  Id,  740;  63  7^^.,  486, 
540  ;  10  Pet.,  596  ;  7  Wheat,  46;  5  S.  &  P.  (Ala.,)  326;  2 
Johns.  Chan.,  182,  604 ;  3  Wend.,  20S  ;  14  Am.,  389  ;  25 
Id,106:  29  Id.,  371 ;  33  M,  372  ;  28  Am.  Dec,  680;  21 
Am.  R.,  46  ;  11  Am.  Dec,  111 ;  9  Am.  R.,  445 ;  6  7rf.,446 ; 
21  Wall.,  657;  51  Mo.,  133  ;  62  111.,  12;  44  Iowa,  537;  6 
Exch.,  89;  13  Wall.,  47;  3  B  ish,  361;  22  Ind.,  399;  27 
111.,  173;  32  N.  Y.,  ±53;  4  Watts  (Pa.),53  ;  16  Wallace,  5; 
53  Mo.,  516  ,  3  Ala.,  88 ;  52  Mo.,  75. 
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Colquitt,  governor,  vs.  J.  W.  &  W.  L.  Smith 

[This  case  was  argued  at  the  last  term,  and  the  decision  reserved.] 

1.  If  the  name  of  a  surety  on  the  bond  of  a  state  depository  was 
forged,  the  state  had  no  lien  on  the  property  of  such  person,  and 
a  purchaser  of  property  fro-n  her  obtained  a  good  title.  Whether 
the  name  of  such  surety  was  forged,  and  Whether  she  ratified  the 
signing  of  her  name,  are  questions  of  fact  for  the  jury ;  ancfthe 
court  below  having  granted  a  new  trial  because  of  newly  discov- 
ered evidence  to  show  that  the  signature  was  a  forgery,  this  court 
will  not  interfere. 

2.  The  afHdavit  of  counsel  sufficiently  showed  ignorance  of  the  mat 
ter  contained  in  the  newly  discovered  testimony. 

May  13, 18S4. 

State.  Bonds.  State  Depositories.  Forgery.  New 
Trial.  Before  Judge  Branham.  Floyd  Superior  Court- 
March  Adjourned  Term,  1883. 

The  main  facts  of  this  case  are  the  same  as  those  in  the 
case  of  Colquitt^  governor^  vs,  Simpson  tfe  Ledhetter^  just 
preceding,  and  the  bond,  execution,  etc.,  tliere  set  out  are 
the  same  as  involved  in  this  case.     It  is  only  necessary  to 
add  that,  in  this  case,  the  execution  issued  by  the  governor 
was  levied  on  certain  property  as  that  of  M.  P.  Deason,  and 
J.  W.  &.  AV.  L.  Smith  interposed  a  claim,  they  having  pur- 
chased the  property  from  her  and  taken  a  deed  dated 
March  8,  1881.     The  jury  found  the  property  subject. 
Claimants  moved  for  a  new  trial,  one  ground  being  newly 
discovered  evidence  tx)  show  that  Mattie  P.  Deason  did  not 
sign  the  bond  or  tlie  affidavit  attached  thereto,  and  did  not 
authorize  any  other  person  to  do  so  for  her,  and  that  neither 
she  nor  Prentice  justified  or  signed  the  affidavit  attached 
to  the  bond.     On  this  ground  conflicting  affidavits  were 
introduced  by  tlie  respective  sides.      The  court  granted  a- 
new  trial,  and  tlie  state,  in  the  name  of  the  governor,  ex- 
cepted. 

One  of  the  attorneys  for  the  movants   CMr.  Rowell)  in. 
hU  affidavit  stated  that  "  he  did  not  know  of  the  fact  that 
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Williairi  L.  Prentice  had  not  signed  the  affidavit  as  to  liis 
being  worth  twenty  thousand  dollars,  attached  to  the  bond 
given  in  matter  of  the  Bank  of  Rome  as  state  depository, 
neither  was  he  certainly  apprised  of  the  further  newly 
discovered  evidence  set  forth  in  the  motion  for  a  new  trial 
.  .  .  until  after  the  rendition  of  the  verdict  of  the  jury  in 
the  case  stated,  concerning  Mrs.  M.  P.  Deason's  name  not 
being  signed  by  her  to  the  bond  of  the  Bank  of  Kome,  . 
.  .  or  authorized  any  one  else  to  sign  her  name  as  surety 
for  said  bank. 

C.  Anderson,  attorney  general ;  Jackson  &  King,  for 
plaintiff*  in  error. 

Undehwood  &  RowELL,    or  defendants. 
Jackson,  Chief  Justice. 

1.  This  is  the  case  of  Colquitt,  governor,  vs.  The  Rome 
Bank  and  others,  agents,  and  J.  W.  &  W.  L.  Smith,  claim- 
ants. It  differs  from  the  case  of  Simpson  &  Ledbetter, 
claimants,  in  that  the  claimants  here  bought  from  Mrs. 
Deason,  whose  name  is  alleged  to  liave  been  forged  to  the 
deed.  If  she  did  not  execute  the  bond,  of  course  the  state 
had  no  lien  on  her  property,  and  any  purchaser  from  her 
got  good  title.  Whether  her  name  was  forged  or  her  sig- 
nature genuine,  is  a  fact  in  dispute.  Tliere  are  affidavits 
on  the  newly  discovered  ground  of  the  motion  that  she 
did  not,  especially  her  own,  which  authorized  the  circuit 
judge  to  grant  a  new  trial  on  that  issue.  Whether  she 
ratified  it  or  not  is  also  a  question  of  fact  for  the  jury. 
We  cannot  say  that  the  judge  erred  in  granting  a  new  trial 
as  to  these  claimants,  so  as  to  have  these  vital  issues  tried 
by  the  jury. 

2.  A  point  was  made  that  Major  Rowell's  affidavit  inti- 
mated that  he  might  have  known  of  this  matter  before 
trial,  and  that,  as  he  is  of  counsel  for  the  claimant,  the 
new  trial  should  not  have  been  granted  on  this  ground  of 
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newly  discovered  evidence.  But  we  think  the  fact  is  that 
he  knew  nothing  about  it,  and  in  the  use  of  the  word  "  cer- 
tainly "  in  his  affidavit,  he  meant  to  emphasize  his  ignor- 
ance, and  not  to  intimate  knowledge  or  suspicion  about 
the  forgery.  It  is  inconceivable  why,  if  he  did  know  it, 
lie  did  not  use  his  knowledge  on  so  vital  a  point  in  his 
client's  case. 
Judgment  affirmed. 


Mathis,  sheriff,  vs.  Morgan. 

[This  case  was  argued  at  the  last  term,  and  the  decision  reserved.] 

1.  One  who  became  a  surety  on  the  bond  of  a  bank  as  a  state  deposi- 
tory cannot  free  himself  from  liability  thereon,  on  the  ground 
that  the  governor  selected  the  bank  as  a  solvent  bank,  and  pub- 
lished it  as  one  of  the  depositories,  and  that  the  surety  was  induced 
to  become  such  by  this  fact,  though  the  bank  was  not  solvent  at 
the  time  of  its  selection,  and  the  giving  of  the  bond  by  it.  While 
it  is  the  duty  of  the  governor  to  use  his  discretion  in  selecting  a 
chartered  solvent  bank,  of  good  standing  and  credit,  as  a  state 
depository,  the  very  object  of  requiring  a  bond  is  to  guarantee  the 
solvency  of  the  bank,  and  one  who  becomes  a  surety  on  such  bond 
cannot  discharge  himself  on  the  ground  that  the  bank  was  insol- 
vent. 

2.  Nor  can  such  a  surety  relieve  himself,  on  the  ground  that  he  signed 
the  bond  because  of  the  selection  by  the  governor,  acting  as  the  agent 
of  the  state,  and  on  account  of  the  law  of  the  state  which  required 
the  selection  of  a  solvent  bank,  by  reason  of  which  the  state  rep- 
resented the  bank  as  solvent,  and  thereby  made  a  false  represen- 
tation, on  which  the  surety  relied  when  he  signed  the  bond.  The 
state  accepts  the  lx)nd  for  its  own  security ;  it  does  not  guarantee 
the  solvency  of  the  bank  to  the  signers  of  the  bond. 

3.  Where  one  who  signed  the  bond  of  a  bank  as  a  state  depository 
resideil  in  the  city  where  the  bank  was  located,  and  had  opportu- 
nity to  investigate  as  to  the  condition  of  the  bank  before  signing 
the  bond,  but  did  sign  and  enabled  the  bank  to  receive  money 
belonging  to  the  state,  he  could  not  relieve  himself  from  responsi- 
bility on  the  ground  of  false  representations  made  by  the  governor. 

(a.)  The  facts  in  this  case  do  not  show  false  and  fraudulent  or  cor- 

mpt  conduct  on  the  part  of  the  governor. 
4*  The  object  of  incorporation  is  to  create  an  artificial  being  with 
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perpetual  lifei  or  life  for  a  term  of  years,  and  it  does  not  cease  to 
be  such,  although  all  of  the  nktural  persons  who  were  first  mem- 
bers of  the  organization  die,  sell  their  interest,  or  otherwise  cease 
to  be  Htockholdcrs. 
(a.)  If  there  was  any  impropriety  in  the  transfer,  the  governor  had 
no  notice  which  was  not  equally  accessible  to  the  surety  on  the 
bond. 

5.  The  sureties  on  the  bond  of  a  bank  designated  as  a  state  deposi- 
tory are  bound  to  see  that  the  bank  makes  a  faithful  account  of  all 
the  public  money  or  effects  received  by  it,  whether  from  the  tax 
collector  or  the  treasurer. 

6.  Such  a  surety  is  not  relieved  from  liability  because  his  principal 
did  not  make  returns  to  the  governor  strictly  according  to  law,  or 
because  the  governor  did  not  remove  or  discontinue  the  principal 
as  a  depository. 

(a.)  The  fact  that  the  bond  was  not  recorded  on  the  minutes  of  the 
executive  office,  but  was  referred  to  m  executive  orders  there  re- 
corded, did  not  relieve  the  surety. 

7.  Where  a  surety  to  a  bor*d  given  to  the  state  as  security  for  a  bank 
depository  signs  it  before  another  surety,  whose  name  precedes  his 
in  the  body  of  the  bond,  but  is  forged  thereto  in  the  signature, 
and  where  the  name  of  the  same  person,  as  well  as  that  of  another  . 
whose  name  appears  before  that  of  the  complaining  surety  in  the 
body  of  the  bond,  appear  as  having  signed  an  affidavit  that  they 
were  worth  a  certain  sum,  but  in  fact  they  never  signed  the  affi- 
davit at  all,  but  their  names  were  forged  to  it;  and  where  the 
complaining  surety  entrusts  the  bond  to  the  president  of  the  bank 
as  an  escrow,  not  to  be  delivered  to  the  state  until  these  sureties 
execute  it,  but  the  president  does  deliver  it  to  the  governor,  the 
obligee,  with  all  the  signatures  apparently  genuine  thereon,  such 
complaining  surety  is  not  discharged  from  re8iK)nding  to  the  state 
upon  the  breach  of  the  bond,  even  though  one  of  the  signatures  so 
to  be  obtained  was  a  forgery. 

(a.)  Of  one  of  two  innocent  persons,  he  who  enabled  the  wrong-doer 
to  do  the  wrong  should  Buffer,  rather  than  the  other  who  put  no 
trust  in  him  and  gave  him  no  power  to  do  wrong.  Therefore, 
where  tiie  surety  enabled  the  president  of  a  bank  to  deliver  to  the 
state's  a^'cnt  a  forged  signature,  when  nothing  appeared,  in  the 
face  of  the  bond  or  otherwise,  to  i)ut  the  governor  on  notice  or  in- 
quiry, and  the  bank  thereupon  became  a  state  depository  and 
received  tlie  money  of  the  state,  the  surety  was  estopped  from 
asserting  his  freedom  from  liability  on  the  ground  that  such  sig- 
nature was  forged. 

(6.)  The  aftilavit  ftn<l  forgeries  thereon  did  not  affect  the  case,  as  the 
law  does  not  require  the  sureties  lo  justify,  and  as  the  governor 
was  ignorant  of  the  facts ;  nor  is  it  material  in  what  order  the  sure- 
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ties'  names  are  stated  in  the  body  of  the  bond,  the  signature  of  the 
complaining  surety  appearing  before  the  signature  claimed  to  be 
forged. 

May  13, 1881. 

Principal  and  Surety.  State.  State  Depositories.  Bonds. 
Governor.  Liens.  Corporations.  Estoppel  Fraud.  Be- 
fore Judge  Branham.  Floyd  County.  At  Chambers. 
June  7, 1883. 

The  facts  reported  in  the  case  of  ColquitU  governor^  V8. 
Simpson  cfc  Ledbetter  (the  second  case  preceding  this)  suf- 
ficiently report  the  appointment  of  the  state  depository, 
the  bond  given  by  it  and  the  execution  issued  thereon. 
This  execution  was  levied  on  certain  property  of  Samuel 
Morgan,  one  of  the  sureties  on  the  bond,  and  he  filed  liis 
bill  to  en^join  the  sale,  alleging,  in  brief,  as  follows:  It 
was  the  duty  of  the  governor  to  appoint  a  solvent  char- 
tered bank  as  the  state  depository,  and  the  order  alleged 
that  this  had  been  done,  and  it  was  so  published,  thereby 
making  representations  which  complainant  believed,  and 
on  which  he  relied  ;  but  in  fact  the  bank  was  not  a  solvent 
chartered  bank  at  that  time,  and  the  order  of  appointment 
was  not  passed  until  November  18,  the  bond  having  been 
given  November  15.     Complainant  believed  and  relied  on 
these  statements  in  signing  the  bond.     The  Bank  of  Rome 
determined  to  retire  from  business,  and  on  February  1, 
1879,  published  a  notice  to  the  effect  that  on  February 
20  the  business  should  come  to  an  end.   Subsequently,  on 
February  20,  A.  Tliew  IT.  Brower,  who  was  the  president 
and  owned  and  controlled  all  the  stock, conveyed  tlie  cer- 
tificates of  stock,  and  soujjjlit  to  convey  the  franchises  of 
the  bank  to  Fro.-t,  Samuel  &  Company,  and  they  conveyed 
back  to  him  all  of  the  property,  real  and  personal,  of  the 
bank,  the  instrument  of  writing  showing  this  transfer  be- 
ing signed  by  them  only.    The  bill  charges  that,  on  Feb- 
ruary 20,  the  bank  had  no  legal  president  or  organization 
authorized  to  transfer  its  assets  and  franchises,  and  that  the 
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conveyance  to  Frost,  Samuel  &  Company  did  not  authorize 
them  to  reorganize  and  transact  business  in  the  name  of 
the  bank ;  that  if  they  did  acquire  the  franchises  and  cor- 
porate powers  of  the  bank,  tliey  allowed  Frost  and  Huston, 
two  members  of  the  firm,  to  subscribe  for  and  take  two 
hundred  shares,  or  more;  than  half  the  capital  stock  ;  that 
they  were  both  non-residents,  and  had  no  property  in 
Georgia,  except  what  they  acquired  in  this  transaction ;  and 
complainant  is  informed  that  Huston  has  denied  making 
the  subscription ;  and  that  the  governor  had  notice  of  the 
facts,  when  ho  appointed  the  bank  a  state  depository.  On 
November  13, 1870,  five  days  before  the  date  of  the  order 
appointing  the  bank  as  a  depository,  the  so-called  stock- 
holders held  a  meeting  and  passed  resolutions,  reciting 
that  the  governor  had  appointed  the  bank  a  state  depository 
on  November  11,  and  authorizing  Samuel,  the  president, 
to  accept  the  position,  and  in  behalf  of  the  bank  to  give 
the  bond  required  as  a  state  depository,  and  to  sign  the 
name  of  the  bank  thereto,  and  authorizing  the  cashier  to 
affix  the  seal  of  tlie  bank  thereto.  Thereupon  Samuel, 
as  president,  and  Panchen,  as  cashier,  executed  the  bond 
on  which  the  present  execution  was  issued,  and  complain- 
ant signed  as  a  security.  It  is  charged  that  the  complain- 
ant relied  upon  the  representations  and  statements  made 
by  the  governor,  as  to  the  solvency  of  the  bank,  the  legality 
of  the  appointment,  etc.  Also,  that  the  governor  did  not 
approve  the  bond,  as  required  by  law,  and  that  the  securi- 
ties w^cre  not  bound.  Further,  the  boml  w^as  given  to  se- 
cure the  state  on  account  of  moneys  paid  into  (he  bank  by 
the  tax  collectors  of  tlie  counties  named  in  the  order  of 
appointment,  and  for  none  other;  that  this  only  amounted 
to  $2t) ,.517. 70,  while  the  bulanccof  the  amount  claimed  by 
the  state  ($23,500.00)  had  been  placed  in  tlie  bank  by  the 
treasurer,  and  did  not  arise  from  taxes  in  those  counties,  and 
the  securities  on  the  bond  were  not  liable  therefor.  The 
bank  failed,  and  made  an  assignment  to  one  Reynolds  in 
March,  1881 ;  the  courts  held  the  state  to  be  a  preferred 
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creditx)r,  and  the  state  has  received,  partly  by  levy  and  sale 
and  partly  by  direct  payments,  the  sum  of  $31,442.26, 
which,  it  is  insisted,  should  be  first  applied  to  the  payment 
of  amounts  deposited  by  the  tax  collectors  in  the  deposi- 
tor>\  Further,  the  bank  did  not  make  regular  returns,  as 
provided  by  law,  and  the  returns  did  not  contain  a  state- 
ment of  the  funds  and  condition  of  the  business,  and  it  is 
charged  that  the  governor  should  have  removed  the  bank 
from  its  office  as  a  state  depository,  and  having  failed  to  do 
so,  it  would  be  inequitable  to  hold  the  securities  liable. 
The  sherilT  has  levied  on  certain  property  of  complainant, 
and  is  proceeding  to  sell  it.  The  prayer  was  for  an  in- 
junction. 

An  amendment  was  made,  which  is  set  forth  in  the 
seventh  division  of  the  decision. 

On  the  hearing,  the  bond,  execution,  resolution  of  stock- 
holders, etc.,  referred  to  above,  were  introduced  in  evidence^ 
and  certain  affidavits ^r<>  and  con^  which  need  not  be  de- 
tailed here.  Where  the  evidence  is  material  to  an  under- 
standing of  the  ruling  made,  it  is  stated  in  the  decision.  The 
court  granted  an  injunction,  and  the  defendant  excepted. 

C.  Anderson,  attorney  general ;  Jackson  &  King,  for 
plaintiff  in  error. 

Dabney  &  FoucuE,  for  defendant. 

Jackson,  Chief  Justice. 

This  is  another  of  the  cases  arising  from  the  failure  of 
the  Bank  of  Rome  as  a  depository  of  the  money  of  the 
state.  Morgan,  one  of  the  sureties  on  the  bond  of  that 
bank  as  such  depository,  filed  a  bill  against  the  sheriff  of 
Floyd  county  to  enjoin  that  officer  from  proceeding  further 
in  the  enforcement  of  levies  on  the  property  of  this  surety, 
on  various  grounds  set  up  in  tlie  bill  and  various  affidavits 
therewith  submitted  to  the  chancellor  in  support  of  the 
allegations  of  the  bill.    The  chancellor  thereupon,  and 
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npon  the  defences  tliereto  made  by  the  state,  ,granted  the 
injunction,  and  the  state,  through  the  sheriflF,  represented 
by  the  attorney  general,  assigns  for  error  here  the  grant 
of  that  injunction. 

1.  The  fact  that  the  governor  selected  this  bank  as  a 
solvent  bank,  and  published  the  same  as  one  of  the  depos- 
itories, and  the  allegation  that  the  surety  was  induced  by 
this  fiict  to  become  one  of  the  sureties,  is  no  reason,  in  law 
or  equity,  lor  the  discharge  of  the  surety  from  his  obliga- 
tion, even  if,  at  the  time  of  the  selection  of  this  bank,  it 
was  not  solvent  and  the  governor  was  mistaken  as  to  its 
solvency.  The  discretion  is  vested,  by  the  act  of  1879,  in 
the  governor  to  select  "  a  chartered  solvent  bank  of  good 
standing  and  credit"  in  the  city  of  Rome  as  such  depos- 
itory ;  but  in  the  apprehension  that  the  governor  might 
make  a  mistake  in  its  solvency,  the  general  assembly  had 
the  caution  and  prudence  to  provide  in  the  same  act  that 
the  bank  should,  before  entering  upon  the  discharge  of  its 
duties,  before  it  got  possession  and  control  of  the  public 
money,  give  bond  and  security  that  it  would  respond  to 
the  state  for  failure  to  do  its  duty  under  the  law,  and  espe- 
cially for  its  failure  to  account  to  the  state  for  f^uch  public 
money  or  effects  of  the  state  as  it  might  become  possessed 
of  under  the  act. 

It  would  be  anything  else  than  reasonable  or  equitable 
that  the  man  who  obligated  himself  to  see  to  it  that  the 
bank  was  solvent  and  would  be  able  to  respond  to  the 
state  for  the  loss  of  its  money,  should  be  allowed  to  set  up 
the  fact  of  its  insolvency,  when  appointed  or  afterwards  or 
before,  as  a  reason  for  his  relief.  This  bond  guaranteed 
the  feolvency  of  the  bank  and  its  ability  to  respond.  It 
plcfl'^od  him  that,  if  the  bank  i)roved  insolvent,  so  as  not 
to  bo  able  to  respond,  then  he  would  himself  make  good 
the  state's  loss.  To  state  the  proposition  that  a  surety 
that  another  is  able  and  honest  enough  to  handle  public 
money  can  discharge  himself  by  proof  that  the  other,  whose 
surety  he  was  at  the  time  he  got  the  money,  was  not  then 
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able  to  respond,  is  to  show  its  fallacy,  and  with  all  defer- 
ence to  the  able  and  distinguished  counsel  of  the  surety 
who  drafted  this  bill,  its  absurdity.  To  indorse  for  one 
insolvent  at  the  time,  and  then  to  ask  to  be  relieved  of 
the  effect  of  the  indorsement  because  lie  was  insolvent  at 
that  time,  are  two  propositions  which  make  no  harmony 
in  the  ear  of  justice ;  the  notes  are  wholly  discordant  and 
make  a  medley  utterly  without  melody. 

2.  Nor  is  the  case  of  the  surety  bettered  because  he  put 
his  name  to  the  bond  of  the  bank  because  by  its  selection 
by  the  governor  as  the  agent  of  the  state,  and  by  reason 
of  the  law  of  the  state,  which  required  the  selection  ot  a 
solvent  bank,  the  state  represented  it  to  be  solvent,  and 
thereby  made  a  false  representation,  on  which  the  surety 
relied  when  he  signed  the  bond.  This  would  be  to  make 
the  state  guarantee  to  the  sureties  of  the  bank  the  sol- 
vency of  every  bank  it  selected  as  its  agent.  It  would  be 
to  make  the  state  the  surety  of  the  sureties  of  the  bank,  if 
insolvent  when  selected,  because  the  state,  in  every  in- 
stance, is  required  to  select,  through  its  governor,  a  solvent, 
charteied  bank,  and  to  publish  and  thus  to  represent  it  as 
solvent.  And  thus  we  would  have  the  singular  anomaly 
that  the  party  demanding  security  before  parting  with 
money  itself  indorsed  that,  when  he  did  part  with  the 
money  to  the  principal,  that  principal  was  solvent.  Thus, 
in  every  case  where  the  principal  was  insolvent  at  tha 
time  it  got  the  money,  the  state  would  be  first  on  the  list 
of  sureties,  first  indorser,  and  responsible  over  to  all  the 
other  sureties  and  indorsers  of  that  principal. 

3.  To  relieve  the  surety  in  this  case  from  conclusions  so 
irresistibly  unsound,  making  so  clear  a  reductio  ad  absur- 
dum,  the  bill  alleges  facts  which,  it  says,  make  the  gover- 
nor,  the  agent  of  the  state,  knowingly  and  falsely  select 
this  insolvent  bank.  That  is  to  say,  it  states  facts  which, 
it  charges,  make  the  governor  of  the  state  act  in  this  mat- 
ter  corruptly,  fraudulently  and  in  total  disregard  of  tha 
obligaUons  of  his  oath  of  office,  and  in  so  acting,  caused 
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him  to  become  the  surety  for  this  bank.  Even  if  the  facts 
alleged  and  proved  made  such  a  case,  would  the  surety 
for  this  rotten  and  insolvent  bank  bo  relieved  ?  Surely  he 
should  have  known  as  much  about  tho  bank  which  he  in- 
dorsed as  the  governor  of  the  state  did.  Ha  was  a  resi- 
dent where  the  bank  was  located.  He  was  about  to  be- 
come its  indorseron  a  bond  for  fifty  thousand  dollars.  His 
own  interest  required  hi:n  to  be  on  tlie  alert.  The  mag- 
nitude of  the  bond  demanded  inquiry  as  to  the  bank's 
financial  status.  The  principles  of  cqmmon  sense,  the 
foundation  of  all  those  principles,  self-preservation,  the 
first  law  of  nature,  as  well  as  the  well  settled  principles  of 
law  and  equity  in  the  books,  put  him  on  inquiry,  and  af- 
fected him  with  notice  of  the  bank's  condition.  It  was 
the  state  with  which  he  was  dealing.  It  was  her  money 
which  he  enabled  this  bank  to  get  in  its  clutclies.  It  was 
not  the  money  of  any  agent  of  hers,  of  her  chief  magis- 
trate, or  any  otlier  of  her  officers;  and  when  he  was  put 
on  inquir}''  about  t!ie  condition  of  the  bank  located  at  his 
door-sill,  he  was  chargeable  with  notice  of  its  condition, 
when  ho  indorsed  for  it,  and  could  not  relieve  himself  by 
any  false  representation  of  lier  agent  of  which  he  had  the 
notice  that  the  inquiries  of  a  prudent  man  in  such  a  case 
required  him  to  have. 

But  the  tacts  do  not  show  false  and  fraudulent  or  cor- 
rupt conduct  on  the  part  of  the  executive.  Of  wliat  did 
he  have  notice?  Only  that  about  the  first  of  that  year, 
this  bank  had  determined,  in  tlie  hands  of  its  then  officers 
and  stockholders,  to  close  its  business,  and  h:i:l  notiiied  its 
depositors  and  creditors  to  present  their  claims,  and  they 
WQuld  b?  paid;  that  tho  business  hal  coasod  to  be  profit- 
able, and  therefore,  active  business,  as  a  competitor  with 
others  in  banking,  would  cease.  On  or  about  the  first  of 
the  year,  this  notification  was  made  to  the  governor,  and 
published  in  the  Rome  newspapers,  with  thanks  to  cus- 
tomers  and  depositors  for  the  past,  and  the  expression  of 
a  hope,  if  it  should,  or  the  then  stockholders  and  president 
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should,  resume  business,  its  old  customers  would  return  to 
it  or  him  with  their  patronage.  In  the  last  part  of  the 
year — the  November  following — the  governor  dealt  with 
the  application  of  the  bank  as  a  depository,  and  upon  in- 
quiry into  its  condition,  from  citizens  of  Rome,  its  solvency 
and  credit,  and  among  others,  upon  inquiry  of  one  of  the 
able  counsel  for  those  in  this  litigation  with  the  state  now 
about  this  bank  depository,  he  adjudged  and  decided  that 
it  was  a  fit  depository,  on  the  strength  of  their  indorse- 
ment of  its  solvency  and  credit.  These  were  the  basis  of 
his  false  representations,  if  he  made  any.  If  this  surety 
was  injured  by  these  representations,  it  would  seem  just 
that  he  should  demand  redress,  not  from  the  state,  nor 
from  her  chief  magistrate  and  agent,  but  from  those  who 
indorsed 'the  standing  and  credit  of  this  bank  to  the  gov- 
ernor; but  inasmuch  as  he  himself  indorsed  the  bank's 
solvency  and  credit  too,  not,  indeed,  perhaps  with  so  much 
fervor  and  fluency  as  they  did,  by  word  of  mouth  and  let- 
ter, but  with  the  stronger  emphasis  of  backing  his  judg- 
ment as  her  surety  on  a  fifty  thousand  dollar  bond,  that 
the  bank  was  solvent  and  of  good  standing  and  credit,  his 
hope  of  redress  from  them  would  be  slight,  especially  as 
he,  too,  lived  in  Rome,  and  had  a  greater  interest  than  they 
had  in  investigating  that  standing  and  credit. 

4.  But  it  is  again  insisted  that  the  bank  had  changed 
hands,  and  was  no  longer  a  chartered  bank,  because  the 
then  chief,  if  not  only,  stockholder  and  president  had 
transferred  all  the  stock  and  interest  in  it  to  Samuel,  its 
president,  when  it  was  made  the  depository,  and  others. 
How  that  forfeited  the  charter,  and  made  the  bank,  the 
entity,  breathe  its  last  breath,  we  do  not  so  well  under- 
stand. Banks  constantly  change  hands.  The  stockholders, 
presidents,  casluers,  all  become  new  men  from  time  to 
time,  yet  the  entity  lives,  the  same  being  in  law  which  the 
slate  created.  The  very  object  of  the  incorporation  is  to 
breathe  into  organic  being  perpetual  life,  or  life  for  a  term 
of  years,  though  all  the  original  natural  persons  who  were 
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first  SO  organized  die  or  sell  out,  or  otherwise  cease  to  be 
stockholders  therein.  So  the  bank  lived  when  it  got  this 
money,  and  as  a  living  entity  it  was  endorsed  by  this 
surety.  If,  in  the  contract  which  passed  the  stock  oat  of  the 
old  into  the  new  holders,  there  was  any  trade  whereby  the 
old  assets  were  disposed  of,  and  the  new  holders  did  not 
make  deposits  into  the  bank  of  enough  cash  to  comply 
with  their  obligations,  it  is  enough  to  say  that  the  gover- 
nor had  no  notice  thereof,  so  far  as  this  record  shows,  and, 
at  all  events,  nothing  accessible  to  him  which  was  not  to 
this  surety.  He  had  knowledge  that  the  old  officers 
were  out,  and  signed  as  surety  for  the  bank,  when 
Samuel  was  its  president,  and  the  stock  was  all  in  his  hands 
and  that  of  the  new  stockholders. 

5.  But  it  is  alleged  further  that  the  surety  is  responsible 
only  for  the  money  deposited  in  the  bank  by  the  tax  col- 
lectors of  those  counties  designated  by  the  governor  to  pay 
the  funds  they  collected  into  that  depository,  and  not  for 
other  funds  deposited  there  by  the  treasurer  of  the  "tate. 
By  section  943  (f)  of  the  Code  it  is  enacted  that  the  tax 
collectors  so  designated  need  not  pay  into  the  bank  depos- 
itory, but  may  imy  directly  into  tlie  treasury,  and  that  the 
treasurer  shall  not  make  a  deposit  witli  any  other  bank 
than  those  established  by  the  act  of  1870,  from  which  the 
section  was  codified,  most  clearly  allowing  that  officer  to 
make  other  deposits  in  either  of  those  banks.  Moreover, 
the  obligation  of  this  surety  is  to  see  that  the  bank  makes 
a  faithful  account  of  all  the  public  money  or  effects  re- 
ceived by  it.  Code,  §943  (d).  Anything  received  by  it  from 
the  state,  within  the  meaning  of  public  money  or  effects, 
is  included  in  this  obligation ;  and  surely  public  money 
received  from  the  treasurer  is  so  included.  The  bond  fol- 
lows the  statute,  and  really  enlarges  the  obligation  thus 
imposed  by  the  statute  of  1879.  So  that  there  is  nothing 
in  this  point. 

6.  Nor  is  more  in  the  point  that  the  returns  made  to  the 
governor  were  not  strictly  according  to  law.     To  account 
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for  this  money  deposUed  with  this  bank,  this  surety  indorsed 
that  this  bank  would  do  so.  How  is  he  relieved  because 
the  annual  returns  were  not  regular  and  strictly  in  accord- 
ance with  law  ?  Suppose  the  governor  ought,  in  rigid  and 
close  discharge  of  duty,  to  have  removed  the  state  funds 
or  removed  the  bank  as  a  depository,  how  does  this  dere- 
liction of  duly  on  his  part  relieve  the  surety?  His  em- 
phatic  obligation  is  to  be  accountable  as  long  as  it  contin- 
ues a  depository,  and  not  to  be  discharged  whe;i  the  gov- 
ernor ought  to  remove  or  discontinue  it  as  a  depository,  or 
take  the  funds  from  it.  All  that,  by  the  act  which  made 
part  of  the  bond,  was  left  by  his  contract  with  the  state  to 
the  discretion  and  judgment  of  the  chief  magistrate,  and 
his  want  of  discretion  or  failure  to  exercise  it  wisely  and 
with  sound  judgment,  cannot  excuse  the  surety  from  his 
bond.  And  so  we  think  in  regard  to  all  the  other  points 
made  in  the  bill  of  complainant,  until  we  come  to  that  on 
which  the  new  trial  was  granted  in  the  other  cases,  and  on 
which  it  would  seem  that  the  chancellor  rested  the  grant 
of  tnis  injunction. 

In  the  case  in  which  Simpson  &  Ledbetter  were  claim- 
ants, we  have  already  considered  the  points  made  in  re- 
spect to  the  invalidity  of  this  bond  as  a  valid  statutory 
bond,  and  reference  is  made  to  the  opinion  in  that  case 
for  the  reason  why  it  is  held  valid.  The  facts  are  the* same 
here  as  there,  except  that  in  this  record  it  appears  that  the 
bond  was  not  actually  recorded  on  the  minutes  of  the 
executive  department,  but  was  referred  to  in  the  executive 
orders  there  recorded  appointing  this  bank,  etc.;  but 
that  opinion  virtually  concludes  the  point,  even  if  not 
recorded. 

7.  Thus  we  are  brought  to  the  last  point,  that  on  which 
the  injunction  was  granted,  the  effect  of  the  forgery  of 
Mrs.  Deason's  signature  to  the  bond  upon  the  rights  of 
this  surety.  And  really  that  is  the  only  point  upon  wliich 
serious  doubt  can  rest.  Taking  the  sworn  allegations  in 
the  bill  and  the  amendment  for  true,  is  this  surety  dis- 
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charged  from  his  obligation  to  respond  by  reason  of  that 
alleged  forgery  i  We  have  carefully  examined  the  law 
thereon  in  the  light  of  numerous  authorities,  and  extract- 
ing from  those  authorities  what  we  believe  principle  as 
well  as  the  stronger  current  of  authority  fix  as  the  law  on 
the  facts  here  alleged,  we  will  apply  that  law  to  the  facts, 
and  thus  see  whether  or  not  there  is  ground  for  equitable 
relief,  and  therefore  for  the  grant  of  this  writ  of  injunction. 
Tlie  facts  are  most  strongly  presented  in  the  amendment 
to  the  original  bill.  Substantially  they  are,  that  com- 
plainant signed  the  bond  on  the  understanding  and  con- 
dition that  Frost,  Samuel,  Prentice  and  M.  P.  Deason 
would  sign  it  as  co-sureties ;  that,  as  evidence  of  this  fact, 
the  names  of  these  persons  were  written  and  inserted  in 
the  bond  before  complainant's  name,  when  it  was  presented 
to  him  for  execution  by  him,  and  that  he  would  not  have 
signed  it  but  for  that  understanding;  that  at  the  same 
time  that  the  bond  was  presented  for  his  signature,  there 
was  presented  and  shown  to  him  another  paper,  attached 
to  the  bond,  purporting  to  be  an  affidavit  signed  before  a 
notary  public,  in  which  these  co-sureties  were  represented 
as  worth.  Frost  $50,000,  Samuel  $35,000,  Prentice  $25,000 
and  31.  P.  Deason  $10,000 ;  that,  upon  the  strength  of  these 
affidavits  and  the  understanding  that  they  would  sign  the 
bond,  lie  then  signed  the  affidavit  and  bond,  and  would  not 
otherwise  have  done  so  ;  that  Prentice  was  not  worth  the 
amount  opposite  his  name,  as  thus  falsely  and  fraudulently 
represented  to  him ;  that  ho  learned  from  the  affidavit 
and  bond  that  both  Prentice  and  Deason  would  sign  the 
bond,  and  therefore  signed  it,  and  would  not  otherwise 
have  done  so;  that,  when  he  signed  it,  he  left  it  with  Sam- 
uel for  the  purpose  of  procuring  the  signature  of  Prentice 
and  Deason ;  that,  it  was  left  with  him  on  condition  that 
it  should  be  signed  by  the  others  before  delivery  to  the 
obligee,  and  that  thus  Samuel  held  the  bond  as  an  escrow 
for  the  purpose  aforesaid,  and  had  no  authority  to  deliver 
it  to  the  obligee  until  executed  by  Prentice  and  Deason ; 
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that  up  to  May,  1883,  he  believed  they  had  signed  the 
affidavit  and  the  bond,  but  on  that  day  he  heard  a  rumor 
that  it  had  not  been  so  signed,  and  now  has  ascertained 
and  charges  that  neither  signed  the  affidavit,  and  M.  P. 
Deason  did  not  sign  the  bond  nor  authorize  any  one  else 
to  sign  for  her ;  that  these  signatures  are  not  the  acts  and 
deeds  of  either  Prentice  or  Deason,  but  made  without  their 
consent  or  authority ;  that  J.  W.  &  W.  L.  Smith  have 
bought  property  from  Deason,  naming  and  describing  it, 
and  that  Simpson  &  Ledbetter  have  bought  from  Samuel, 
describing  it,  neither  having  notice  of  the  fact  that  either 
were  sureties,  and  thus  the  former  got  good  title  from  tlie 
forgery,  and  the  latter  as  innocent  purchasers  without  no- 
tice; that  therefore  he,  the  complainant,  is  relieved  as 
surety  on  the  bond. 

These  facts  make  this  case :  Where  a  surety  or  a  bond 
given  to  the  state  as  security  for  a  bank  depository  signs 
it  before  another  surety,  whose  name  precedes  his  in  tlie 
body  of  tlie  bond,  and  is  forged  thereto  in  the  signature, 
and  where  the  name  of  the  same  person,  as  well  as  tliat  of 
another,  whose  name  appears  before  complainant's  in  the 
body  of  the  bond,  appears  as  having  signed  an  affidavit  that 
they  were  worth  a  certain  sum,  and  never  made  tlie  affi- 
davit at  all,  but  their  names  were  forged  to  it,  -and  the 
complainant  surety  entrusts  the  bond  to  the  president  of 
the  bank  as  an  escrow,  not  to  be  delivered  to  the  state  un- 
til these  sureties  execute  the  bond,  but  the  president  of 
the  bank  does  deliver  it  to  the  governor,  the  obligee,  with 
all  the  signatures  apparently  genuine  thereon,  is  the  com- 
plainant surety,  in  such  a  case,  relieved  and  dischar^xed  from 
responding  to  the  state,  on  the  breach  of  the  bond  by  the 
bank? 

In  16  Wallace,  1,  the  case  of  Dair  vs.  The  United  States, 
it  was  held  that  a  bond,  perfect  on  its  face,  apparently 
duly  executed  by  all  whose  names  appear  thereto,  purport- 
ing to  be  signed  and  delivered,  and  actually  delivered  with- 
out a  stipulation,  cannot  be  avoided  by  the  sureties,  upon 
▼  72-35 
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the  ground  that  they  signed  it  on  a  condition  that  it  should 
not  be  delivered,  unless  it  was  executed  by  other  persons, 
who  did  not  execute  it,  wher6  it  appears  that  the  obligee 
had  no  notice  of  such  condition,  and  there  was  nothing  to 
put  him  upon  inquiry  as  to  the  manner  of  its  execution, 
and  that  he  had  been  induced  to  act  upon  the  faith  of  such 
bond  to  his  own  prejudice. 

That  case,  in  principle,  covers  this.  The  only  difference 
in  fact  is  that  in  that  case  the  persons  who  agreed  to  be- 
come sureties  did  not  sign  the  bond  as  such,  and  their 
names  were  not  in  the  body  of  the  instrument,  so  as  to 
put  the  agent  of  the  government  on  notice  or  inquiry  that 
something  was  wrong;  whereas,  in  the  case  before  us,  the 
name  of  her,  who  apparently  signed,  but,  according  to  the 
allegation  and  proof  by  the  complainant,  did  not  really 
sign,  was  in  the  face  of  the  bond.  It  appeared  just  as 
genuine  in  the  signature  as  in  the  face  of  the  bond,  in  the 
case  at  bar.  There  was  nothing  to  put  the  governor  on 
notice  or  inquiry,  but  on  the  paper,  the  face  of  the  bond, 
and  signatures  and  witness,  everything  looked  genuine. 
Mrs.  Deason's  name  was  in  the  face  of  the  bond,  but  it  was 
also  in  the  signature,  to  the  bond.  The  point  on  which  Mr. 
Justice  Davis,  in  Dair  vs.  United  States,  placed  the  judg- 
ment in  that  case  was,  that  there  was  nothing  to  put  the 
government's  agent  on  inquiry,  and  he  distinguished  that 
case  from  the  case  decided  by  Chief  Justice  Marshall,  in 
Pauling  vs.  United  States,  4  Cranch,  219  ;  that  in  the  lat- 
ter case,  the  persons  whose  names  were  in  the  body  of  the 
bond  did  not  sign,  and  the  agent  was  put  on  inquiry  to 
ascertain  why  they  had  not  signed,  and  thus  the  govern- 
ment was  not  innocent.  The  decision  rests  on  the  princi- 
ple, as  old  as  Lord  Holt,  who  said  in  1  Salk.,  289,  "See- 
ing somebody  must  be  a  loser  by  this  deceit,  it  is  more  rea- 
son tliat  he  that  employs  and  put  a  trust  and  confidence 
in  the  deceiver  should  be  a  loser  than  a  stranger,"  and 
which  is  now  embodied  in  the  familiar  principle  that,  of 
two  innocent  persons,  he  who  enabled  a  wrong-doer  to  do 
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the  wrong  should  sufTer,  rather  than  the  other,  who  put 
no  trust  in  him,  and  gave  him,  by  that  confidence,  no 
power  to  do  the  wrong. 

In  the  case  at  bar,  Morgan  is  innocent  of  this  forgery,  if 
there  was  one  ;  so  is  the  governor  ecjually  innocent ;  but 
Morgan  gave  the  bond  to  Samuel  to  be  executed  by  the 
other  sureties,  and  thus  put  it  in  Samuel's  power  to  palm 
off  upon  the  governor  a  forged  signature  as  genuine.  In- 
stead of  carrying  out  what  Morgan  expected  him  to  do,  he 
delivered  the  bond  to  the  governor,  not  genuinely  exe- 
cuted, but  forged  by  somebody,  so  far  as  Mrs.  Deason  was 
concerned.  In  Dair  vs.  The  United  States,  the  sureties 
were  held  lo  be  estopped  from  setting  up  the  fact  that  they 
signed  on  the  express  stipulation  that  others  should  sign, 
because  there  was  nothing  to  put  the  agent  of  the  govern- 
ment on  inquiry,  the  names  of  the  others  not  being  in  the 
face  of  the  bond,  and  the  agent  acted,  and  the  government 
acted  to  its  injury,  without  being  affected  with  notice 
directly  or  indirectly,  the  sureties  having  put  it  in  the 
principal's  power  to  do  the  wrong  on  which  the  govern- 
ment acted  to  its  damage.  So  here  the  surety,  Morgan, 
put  it  in  the  i)ower  of  Samuel,  the  president  of  the  bank 
and  principars  agent,  to  palm  off,  as  genuine,  a  forged  sig- 
nature upon  the  staters  agent,  the  governor,  when  nothing 
appeared  on  the  face  of  the  bond,  or  otherwise,  lo  give 
the  governor  tlie  slightest  notice,  or  put  him  on  inquiry, 
that  any  signature  was  otherwise  than  perfectly  genuine ; 
and  this  surety,  too,  must  be  estopped  on  the  same  prin- 
ciple. 

As  the  court  says  in  the  case  of  Dair  vs.  The  United 
States,  there  seems  to  be  a  "conflict  of  opinion  in  the  courts 
of  this  county  upon  this  point,"  but  we  conclude,  as  that 
court  unanimously  did,  that  the  decision  is  "sustained  by 
the  weight  of  authority,"  and  repeat  what  it  said  that,  "at 
any  rate,  it  is  clear,  on  principle,  that  the  doctrine  of  es- 
toppel in  pais  should  be  applied  to  this  defence."  In. 
that  case  the  court  cite   53  Maine,  284 ;  31  Ind.,  76,  and 
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2  Metcalf,  G08.  To  those  cases  we  add  63  Mo,  212.  where 
all  the  cases  seem  to  be  thoroughly  considered  and  re- 
viewed, especially  52  Mo.,  75,  cited  by  defendant  in  error 
here,  which  is  greatly  modified,  if  not,  in  effect,  overruled. 
That  court,  in  the  63  Mo.,  conclude  that  "the  agreement 
of  a  surety  with  his  principal  that  the  latter  shall  not 
deliver  a  bond  till  the  signature  of  another  be  procured  as 
a  co-surety,  will  not  relieve  the  surety  of  his  liability  on 
the  bond,  although  the  co-surety  is  not  obtained,  where 
there  is  nothing  on  the  face  of  the  bond,  or  in  the  attend- 
ing circumstances,  to  apprise  the  taker  that  such  further 
signature  was  called  for,  in  order  to  complete  the  instru- 
ment. In  such  case  the  suret}',  having  invested  his  prin- 
cipal with  apparent  authority  to  deliver  the  bond,  is  es- 
topped from  denying  his  obligation  to  the  innocent  holder." 
See  also  41  N.  J.,  403,  and  64  Mo.,  167.  In  the  last  named 
case,  the  principle  was  applied  to  a  forged  signature  of 
one  who  was  to  be  a  co-surety,  and  covers  fully  the  case 
at  bar.  See,  too,  6  Gray,  90,  and  Brandt  on  Suretyships 
and  Guaranty,  358,  and  cases  there  cited. 

Indeed,  since  the  a  Ijudication  in  Lewis  et  aL  vs.  The 
Board  of  Commissioners  of  Roads  and  Revenues^  70  Ga,^ 
4SG^  the  question  is  hardly  an  opon  one  in  this  court.  There 
we  held  that,  "  to  permit  these  sureties,  after  the  bond  has 
been  executed  and  returned,  and  the  commission  issued  to 
their  principal,  who  has  acted  under  it,  and  received  and 
failed  to  account  for  the  public  revenue,  to  set  up  as  a  de- 
fence to  a  proceeding  founded  on  such  default,  that  they 
stated  to  the  ordinary,  who  took  the  bond,  that  they  would 
not  be  liable  till  certain  others  signed  it,  would  be  to  allow 
them  to  take  advantage  of  their  own  wrong.  They  are 
estopped  from  so  doing."  That  case  is  stronger  than  this, 
in  tnat  the  ordinary  was  the  officer  or  agent  to  take  the 
bond ;  but  as  the  governor  approved  it,  and  issued  the 
commission,  and  it  was  not  claimed  that  *'  the  alleged  con- 
ditional execution  of  the  bond  was  ever  made  known  to 
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him,"  we  held  the  sureties  estopped.  See  also  the  author^ 
ities  cited  and  considered  in  that  case. 

So  we  conclude  that,  however  hard  this  case  may  bear 
upon  Mr.  Morgan,  who  was  made  a  sufferer  by  the  con- 
duct of  the  man  whom  he  trusted,  and  whose  surety  he 
really  became,  as  the  bank  could  procure  none  except 
through  its  officers,  of  whom  Samuel  was  the  chief,  yet  as 
the  state,  through  its  officer,  was  also  perfectly  innocent 
and  Morgan  put  it  in  the  power  of  Samuel  to  deceive  the 
state  to  its  great  hurt,  having  acted  and  put  its  money  in 
this  bank  on  the  strength  of  this  bond,  and  lost  it,  we 
must  hold  him  estopped  from  setting  up  this  defence. 

We  do  not  see  that  the  affidavit  and  forgeries  thereon 
affect  the  case,  as  the  law  requires  no  justification  on  the 
part  of  any  surety,  and  especially  as  the  governor  was 
equally  ignorant  of  all  that  conduct ;  nor  do  we  see  how 
the  order  in  which  the  sureties'  names  appear  in  the  face 
of  the  bond  affect  it.  The  signature  of  Morgan  precedes, 
the  forged  signature.  Upon  the  whole  case,  we  conclude 
that  the  Hicts  set  uj),  viewing  them  as  true,  as  set  up  and 
proved  by  complainant's  own  deposition,  and  those  of 
others  sworn  on  his  behalf,  make  no  ground  in  equity  for 
his  relief,  and,  therefore,  that  the  injunction  was  improp- 
erly and  illegally  granted. 

Judgment  reversed. 

For  citations  by  plaintiff  in  error,  see  The  State  vs. 
Simpson  cfe  Ledhetter^  supra. 

Cited  for  defendants  in  error,  in  addition  to  what  is 
cited  there :  1  Kelly,  5S2 ;  IS  Ga.,  47  ;  33  LL,  332 ;  6  IL, 
552,  302 ;  GG  Id,  409 ;  29  Id.,  399,  441 ;  3G  LI,  6G9 ;  54 
Id.,  635  ;  17  hi,  Al ;  57  Id.,  34G ;  6  Id.,  202  ;  10  Id..  414 ; 
11  Id.,  28G ;  13  Id.,  61 ;  17  Id.,  Ill  ;  Code,  §g945,  21S1 ; 
943  (a) ;  2199,  3174-5  ;  3  Wash.  C.  C.  R,  70 ;  1  Story  Eq., 
215,  283 ;  19  Am.  11.,  53  ;  25  Id.,  703  ;  28  Am.  Dec,  679 ; 
Cooley  on  Tax,  506  ;  21  Wall.,  657  ;  10  Humph.,  122  ;  14. 
AnL  R,  389 ;  52  Mo.,  75 ;  Field  on  Corp.,  286 ;  53  Mo.,  516. 
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Hatne,  administrator,  vs.  Dunlap  et  aL 

[This  case  was  argued  at  tho  last  term,  and  the  decision  leeerred  ] 

A  will  contained  the  following  item:  **  I  give,  bequeath  and  devise 
unto  my  beloved  wife,  Mary  Ann,  and  children,  five  lots  of  land 
(describing  them) ,  with  all  the  rights,  members  and  appurtenan- 
ces to  said  lots  of  land  in  any  wise  appertaining,  free  from  any 
charge  or  limitation  whatever,  when  the  youngest  child  becomes 
of  age,  the  proceeds  to  be  divided  equally  between  my  wife  an 
children. "  By  another  item,  authority  was  given  to  the  executrix 
to  sell  one  of  the  lots  to  pay  debts,  if  she  did  not  have  funds 
enough  to  do  otherwise : 

Held,  that  the  intention  of  the  testator  was  that  the  corpus  of  the  prop- 
erty should  be  held  together  until  the  youngest  child  became  of 
age,  and  that  it  should  then  be  sold,  and  the  proceeds  should  bed 
equally  divided,  without  reference  to  any  disposition  that  may 
havo  been  made  of  the  income  of  the  estate  prior  to  the  sale^  and 
without  charging  the  share  of  each  child  with  the  amount  ex* 
pended  from  the  income  for  it  prior  to  the  division. 

February  19.  1884. 

Wills.  Estates.  Legacies.  Before  Judge  Hammond, 
Fulton  Superior  Court.     October  Term,  1882. 

Ileported  iu  the  decision. 

Hopkins  &  Glenn,  for  plaintiffs  in  error. 

HoEE  Smith,  for  defendants. 

Jackson,  Chief  Justice. 

This  is  a  bill  for  direction  brought  by  the  administrator 
de  honia  non  cum  testamento  annexe  of  the  estate  of  W. 
J.  Small  against  the  legatees  under  the  will,  to  determine 
how  the  third  item  shall  be  construed  in  the  division  of 
property  bequeathed  or  devised  thereunder.  That  item 
is  as  follows : 

"  I  givOy  bequeath  and  devise  to  my  beloved  wife,  Mary  Ann,  and 
children,  five  lots  of  land  (describing  them),  with  all  the  rightSy 
members  and  appurtenances  to  said  lots  of  land  in  any  wise  apper- 
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taining,  free  from  any  char^  aad  limitation  whatever,  when  the 
youngest  child  becomes  of  age,  the  proceeds  to  be  divided  equally 
between  my  wife  and  children." 

The  contention  is,  whether  the  intention  of  the  testator 
was  to  keep  the  corpus  together  until  the  youngest  cliild 
became  of  age,  with  the  right  of  the  family,  as  a  family,  to 
subsist  upon  the  income,  without  accounting  individually 
therefor,  or  was  an  account  of  the  expenditure  of  each 
child  to  be  set  off  against  the  share  of  each  to  the  corpus 
when  sold  and  divided  ? 

The  court  below  held  and  decreed  as  follows  : 

**  After  reading  and  considering  the  foregoinp;  bill  and  answer  and 
hearing  argument  of  counsel,  it  is  considered,  ordered,  adjudged  and 
decreed  that  the  true  construction  of  the  will,  about  which  direction 
is  sought  in  said  bill,  is  as  follows :  The  words,  "free  from  any  charge 
or  limitation  whatever/'  were  intended  by  the  testator  simply  to  mean 
that  he  did  not  create  any  charge  or  limitation  on  the  estate  given, 
and  that  he  intended  for  the  devisees  to  take  an  absolute  fee-simple 
estate.  The  words  ''when  the  youngest  child  becomes  of  age  the  pro- 
ceeds to  be  divided  equally  between  my  wife  and  children,"  mean  that 
there  was  to  be  a  sale  of  the  land  when  the  youngest  child  became 
of  age,  and  that  the  proceeds  of  that  sale  were  to  be  equally  divided. 
The  word  **  proceeds"  does  not  refer  to  the  income  of  the  estate  up  to 
the  time  when  the  youngest  child  came  of  age,  but  refers  alone  to 
the  proceeds  of  a  sale  of  the  property  named,  evidently  contem- 
plated by  the  testator." 

Some  objection  having  been  made  to  the  verbiage  of  this 
decree  as  written  above,  it  was  so  changed  as  to  decide, 
beyond  dispute,  that  the  proceeds  of  the  sale  of  the  land 
should  be  divided,  "  without  reference  to  any  disposition 
that  may  have  been  made  of  the  income  of  the  estate," 
prior  to  the  sale  of  the  lands,  its  corpus*  * 

By  the  fourth  item,  the  executrix,  who  was  the  widow, 
was  clothed  with  authority  to  sell  No.  53,  one  of  the  lots,  to 
pay  debts,  if  she  had  not  funds  enough  otherwise,  which 
she  did  sell  and  apply.  The  other  lots,  thus  left  as  the 
corpus  of  the  estate,  have  been  sold  by  the  administrator 
de  bonis  non^  the  complainant  in  this  bill,  and  he  asks 

^To  this  decree,  as  amended,  the  administrator  excepted. 
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how  to  divide  the  proceeds  of  this  sale.  The  question, 
therefore,  is,  shall  this  fund  be  divided  equally  between 
the  children,  it  being  the  proceeds  of  the  sale  of  the  cor- 
puS',  and  the  income  by  rents  having  been  used  in  the 
supi^oi  t  of  the  family  together,  or  is  each  share  to  bear  the 
burden  of  tlie  expenses  of  its  owner  up  to  the  time  of  the 
division  of  the  proceeds  of  the  sale  of  the  land  ? 

Tho  ([uestion  of  the  intention  of  the  testator,  from  the 
words  of  tlie  will,  is  not  free  from  difficulty,  and  we  have 
been  troubled  how  to  come  to  a  clear  view  and  correct  con- 
struction of  the  clause  in  question.  It  appears  that  the 
leading  thought  and  main  object  of  the  will  was  the  pres- 
ervation of  the  corpus^  it  being  substantially,  that  is  these 
live  lots  being  substantially,  the  whole  property  left  to  his 
family.  The  fourth  item  confers  express  authority  to  sell 
No.  53,  one  of  the  lots,  if  necessary,  to  pay  the  debts — 
that  is,  when  the  income  from  rents  and  other  means  were 
insuilicient,  but  not  before.  This  shows  how  averse  he 
was  to  sell  any  of  the  corpus.  The  necessity  to  pay  his 
de])ts  must  first  be  upon  the  executrix,  and  all  other  funds 
must  be  exhausted.  No  more  was  to  be  sold  bv  virtue  of 
his  authority  in  the  will,  in  any  event,  until  the  youngest 
child  became  of  age.  To  preserve  tlie  corpa^i^  then,  was 
his  main  tliought.  For  what  purpose  ?  It  may  reasonably 
be  argued  that,  as  no  otlier  purpose  is  apparent  than  to 
keep  this  property  together  until  the  youngest  child  be- 
came of  age,  his  object  was  to  support  and  educate  the 
younger  children  out  of  the  common  fund,  just  as  the  older 
children  had  been  RUi)ported  and  educated  out  of  it  while 
it  was  so  hold  together  during  his  lifetime.  Thus  the  prop- 
erty which,  in  his  own  hands,  had  sui)ported  and  educated 
the  okl(T  to  an  age  approaching  majority,  should  be  used 
by  his  wife,  the  executrix,  to  support  and  educate  the  little 
ones  up  to  their  majority,  too.  Thus  that  equality,  which 
is  equity  in  the  heart  of  a  parent,  as  it  is  generally  in  the 
law  of  the  land,  would  be  carried  out  by  the  wili,  and  all 
his  children  would  derive  from  the  fruit  of  his  toil  equal 
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support  during  minority  and  dependence  on  the  family 
for  it.  If  the  testator  had  intended  otherwise,  why  did  he 
not  provide  that  each  child,  as  she  attained  her  majority 
or  married,  should  have  her  share  of  the  property?  He 
has  not  so  provided  or  intimated.  Yet,  if  the  will  be  con- 
strued to  mean  as  contended  for  by  the  able  and  distin- 
guished counsel  for  plaintiff  in  error,  the  effect  will  be  to 
make  that  substantially  testator's  will,  because,  if  the 
youngest  child  is  to  be  charged  with  her  support  out  of  her 
own  share,  the  result  to  her  will  be  precisely  the  same  as 
if  the  elder  had  hers  divided  off  when  she  arrived  at  ma- 
jority or  married. 

It  is  true  that  the  words  *'  free  from  any  charge  and 
limitation,"  the  word  '*  charge  "  especially,  throw  doubt 
on  this  construction.  "  Limitation  "  by  itself  would  not, 
because  its  meaning  is  clear,  as  laid  down  by  the  court  be- 
low in  the  decree ;  but  "  free  from  any  charge,"  too,  makes 
the  item  more  puzzling.  But  do  not  the  words  mean  with- 
out charge  when  the  corpus  comes  to  be  sold  and  divided? 
The  words  are,  "  free  from  any  charge  and  limitation  what- 
ever, when  the  youngest  child  becomes  of  age,  the  proceeds 
to  bo  divided  equally  between  my  wife  and  children." 
There  is  no  stop  to  indicate  where  another  sentence  began. 
Transpose  the  words,  and  the  meaning  is  made  clearer. 
The  proceeds  to  be  divided  equally  between  my  wife  and 
children,  free  from  any  charge  and  limitation  whatever, 
when  my  youngest  child  becomes  of  age.  At  that  time, 
there  is  to  be  no  charge  for  the  past  expenditures  upon 
anybody.  The  corpus  kept  together  as  long  as  the  young- 
est child  is  in  lier  minority,  is  no  longer  to  be  kept  together; 
but  it  is  then  to  be  sold,  so  that  it  may  be  divided  equally, 
without  cliarges  on  any  one  for  the  past,  and  the  proceeds 
of  the  sale  are  to  be  divided  then  equally  between  the 
devisees.  The  words  *^ free  from  charge"  apply  either  to 
a  charge  upon  the  whole  of  the  shares  together  or  upon 
each  share.  In  any  event,  under  any  construction,  there 
must  be  a  charge  upon  the  income.    Either  the  entire  in- 
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come  or  the  income  of  each  share  must  bear  it.  Constru- 
ing the  whole  will  together,  which  shall  ?  We  conclude 
that,  considering  the  intent  to  preserve  the  carpus  and 
keep  it  intact  until  the  youngest  child  becomes  of  age  and 
the  obvious  reason  for  such  provision,  the  support  and 
education  of  all  the  children,  that  the  intention  of  the 
testator,  if  he  intended  "  free  from  charge  "  to  mean  any- 
thing else  than  what  the  court  below  thought  the  clause 
meant,  was  to  put  that  charge  on  the  whole  income  of  the 
property  kept  together,  and  not  upon  each  share. 

We  conclude  thus  the  more  readily,  because  the  prop- 
erty has  been  so  managed  as  to  make  any  other  division 
uncertain,  if  not  impracticable ;  separate  accounts  not  hav- 
ing been  kept  of  the  expenses  of  each  child,  except  in  a 
few  items  scattered  here  and  there  through  the  returns ; 
and  because,  to  put  the  construction  on  the  word  "  pro- 
ceeds," as  applying  to  income  before  the  sale  of  the  corpus 
would  make  the  administrator  liable  to  each  devisee,  as  it 
seems  to  us,  to  an  extent  equal  to,,  if  not  far  beyond,  that 
which  the  construction  we  give  would  charge  him  with, 
inasmuch  as  he  could  not,  under  the  Code,  without  a  pre- 
vious order  of  the  court  of  ordinary,  encroach  upon  the 
corpus  of  either  devisee.     Code,  §§2540, 1824. 

Judgment  affirmed. 

Cited  for  plaintiif  in  error :  Code,  §§2302,  2459  ;  4  <?a., 
534;  22  Id.,  IGl ;  31  Id.,  217;  53  Id.,  576. 

For  defendant :  Code,  §§1824,  2540 ;  2  Bouv.  L.  Die, 
379;  2  Abbott  L.  Die,  326  ;  Rapalje's  L.  Die,  1016;  35 

N.  Y.  S.  C,  208 
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Smith  vs.  Page,  administrator,  et  aL 

1.  There  was  evidence  sufficient  to  authorize  the  verdict,  and  the 
judge  did  not  abuse  his  discretion  in  refusing  to  disturb  it. 

2.  The  testimony  of  a  witness,  given  on  another  occasion,  like  his 
sayings  made  elsewhere,  may  be  resorted  to  for  the  purpose  of 
impeaching  him,  provided  a  proper  foundation  is  first  laid  for  its 
admission.  When  the  contradictory  statements  are  made  in  affi- 
davits, or  in  answer  to  written  interrogatories,  in  the  same  case, 

.  there  is  no  need  of  laying  the  foundation  by  calling  the  witness's 
attention  to  them ;  but  this  applies  only  to  impeachment,  and  not 
to  the  correction  of  mistakes  of  a  witness, 
(a. )  If  testimony  was  properly  rejected,  the  ruling  of  the  court  will 
be  sustained,  although  he  may  have  given  an  insufficient,  or  even 
a  wrong  reason  therefor. 

3.  The  weight  to  be  given  to  the  evidence  of  witnesses  alleged  to 
have  been  impeached,  is  not  one  of  the  material  questions  in  the 
case,  without  allusion  to  which  the  charge  would  be  necessarily 
defective.  It  is  only  incidental  or  collateral  to  such  material 
point,  and,  therefore,  a  failure  to  charge  concerning  it  will  not 
require  a  new  trial,  where  the  attention  of  the  court  has  not  been 
called  to  it,  and  no  request  to  charge  concerning  it  has  been  made. 

4.  A  charge  that  admissions  should  be  scanned  with  care  by  the  jury, 
but  that  when  clearly  made  out  and  proved,  they  were  high  and 
strong  proof  against  the  party  making  them,  though  somewhat 
inaptly  expressed,  was  substantially  correct,  and  will  not  require 
anew  trial. 

5.  There  was  no  error  in  admitting  testimony  as  to  what  disposition 
the  defendant's  intestate  said  he  had  made  of  cotton  while  it  was 
in  his  possession  and  under  Ids  control,  such  statements  being 
made  to  a  witness,  who  was  endeavoring  to  obtain  it  from  him  in 
payment  of  a  debt  against  him.  This  was  admissible  both  as  a  dis- 
claimer of  title  and  to  sustain  witnesses  sought  to  be  imp€|p;hed. 

April  8,  1881 

Verdict.  Witness.  Evidence.  Charge  of  Court.  Ad- 
missions. Before  Judge  Carswell.  Johnson  Superior 
Court.     September  Term,  1883. 

I.  L.  Smith  brought  complaint  for  land  against  A.  A. 
Page,  administrator  of  W.  C.  Chester,  and  Mrs.  W.  0. 
Chester.  He  relied  on  a  deed  from  W.  C.  Chester,  the  dece- 
dent. Defendants  pleaded  that  this  deed  was  given  merely 
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as  a  security  for  a  debt,  and  a  bond  to  reconvey  on  payment 
made ;  that  the  debt  had  been  paid  in  the  lifetime  of  the 
decedent ;  that  if  anything  remained  due  at  his  death,  it 
was  only  $50.00,  which  had  since  been  paid  by  Mrs.  Ches- 
ter. The  equitable  plea  prayed  that  Smith  be  required 
to  make  a  deed  to  the  administrator  of  Chester,  and  offered 
to  pay  any  amount  which  should  be  found  still  to  be  due 
on  the  debt. 

The  evidence  was  conflicting  on  the  subject  of  payment, 
and  need  not  be  detailed  here. 

The  jury  found  the  following  verdict : 

•*We,  the  jury,  find  the  plaintiff  ♦85.05,  principal  and  interest  due 
on  the  land  in  dispute,  to  bo  paid  November  1st,  1883.  If  not  paid 
by  that  time,  the  plaintiff  shall  recover  possession  of  said  land.  We 
find  our  verdict  on  plea  of  settlement  made  by  plaintiff  with  defend- 
ant since  death  of  W.  C.  Chester.    So  say  we  all." 

Plaintiff  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  verdict  is  contrary  to  law  and  evidence. 

(2.)  Because  the  court  erred  in  this :  After  charging 
"that  admissions  should  be  scanned  with  care  by  the  jury," 
he  added,  "but  admissions,  when  clearly  proved  and  made 
out,  are  high  and  strong  proof  against  the  party  making 
them." 

(3.)  Because  the  court  refused  to  allow  counsel  for 
plaintiff  to  introduce  in  evidence  the  following  parts  of 
the  testimony  of  Mrs.  W.  C.  Chester,  embraced  in  a  brief 
of  the  evidence  agreed  upon  by  counsel  and  approved  by 
the  court,  as  a  true  and  correct  brief  of  her  evidence  in  a 
former  trial  of  this  case,  to-wit:  "In  1873,  my  husband 
delivered  Smith  a  horse  for  $120  on  this  land  debt.  This 
was  shortly  after  the  land  trade  was  made ;"  and  this,  to- 
wit:  "I  don't  know  whether  the  horse  for  $120  was  paid 
on  the  note  first  given  for  the  land  by  my  husband,  with 
my  father,  Allen  A.  Page,  as  security,  or  on  the  note  for 
$500,  given  by  my  husband  alone  for  the  land,  at  the  time 
when  he  gave  Smith  this  deed  to  secure  its  payment ;"— 
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this  evidence  being  offered  by  counsel  for  plaintiff  to  show 
that  the  witness  was  mistaken  when  phe  swore,  on  this 
trial,  that  said  horse  was  delivered  in  the  spring  of  1874, 
as  a  payment  upon  the  last  note  of  $500,  given  by  Ches- 
ter to  plaintiff  for  this  land. 

(4.)  Bacause  the  court  rejected  from  evidence,  the  fol' 
lowing  parts  of  the  testimony  of  Allen  A.  Page,  embraced 
in  the  brief  of  the  testimony  agreed  upon  and  approved 
as  his  e;^udence,  upon  the  first  trial  of  this  case,  to-wit: 
'In  1S73,  or  first  of  1874,  directly  after  the  note  was  given, 
Chester  paid  a  black  mare,  valued  at  $120, 1  thought  $125, 
as  a  credit  on  the  note  I  and  Chester  gave ;" — this  evi- 
dence being  offered  to  impeach  said  Allen  A.  Page,  and 
to  show  that  he  was  mistaken  when  he  swore,  on  the  pres- 
ent trial  of  said  case,  that  said  mare  was  delivered  to 
Smith  in  the  spring  of  1874,  as  a  payment  upon  the  $500 
note,  given  by  Chester  to  Smith  for  the  land  in  dispute. 

(5.)  Because  the  court  failed  to  charge  the  jury  what 
weight  they  should  give  to  the  testimony  of  Allen  A. 
Page,  counsel  for  plaintiff  having  impeached  said  Page 
by  two  witnesses  ;  and  the  court  entirely  omitted  to  give 
in  charge  to  the  jury  the  law  upon  the  subject  of  impeach- 
ing testimony. 

(6.)  Because  the  court  admitted  in  evidence  the 
following  answer  of  James  II.  Pritchard  to  the  third 
direct  inten*ogatory  propounded  to  him,  to-wit:  "In 
the  year  1875,  Chester  made  an  account  with  Mayo  & 
Pritchard  to  the  amount  of  $120,  and  in  the  fall,  he  came 
up  and  paid  us  $5.00,  telling  us  he  had  to  pay  the  balance 
of  his  money  to  Smith;  that  he  owed  Smith  on  land.  In 
the  3'ear  1870, 1  saw  Chester  with  three  bales  of  cotton, 
and  I  offered  him  his  account  for  one  of  them.  He  told 
me  I  could  not  get  it ;  that  it  was  Smith's  (or  words  to  that 
effect.)  I  don't  know  whether  Smith  got  the  cotton  or 
not.-' — Objected  to  on  the  ground  that  these  declarations 
of  Chester  were  in  his  own  favor,  and  that  the  evidence 
id  not  show  that  the  cotton  was  delivered  to  Smith.    [It 
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was  claimed  by  the  defendants  that  Chester  paid  part  of  the 
plaintifFs  claim  in  cotton,  and  other  witnesses  testified  to 
the  delivery  of  cotton  by  him  to  plaintiff  in  1876.] 
The  motion  was  overruled,  and  plaintiff  excepted. 

John  M.  Stubbs  ;  IIines  &  Rogers,  for  plaintiff  in  error, 

A.  F.  Daley  ;  Cain  &  rouiiLL,  for  defendants. 
Hall,  Justice. 

This  was  an  action  in  the  statutory  form  to  recover  the 
premises  in  dispute,  to  which  the  defendant  pleaded  the 
general  issue,  and  further  that  the  deed  was  executed  and 
delivered  by  his  intestate  to  secure  a  debt  due  from  him  to 
the  plaintiff;  that,  upon  the  payment  of  the  same,  the 
plaintiff  obligated  himself  to  reconvey  to  said  intestate ; 
that  the  said  intestate,  in  his  lifetime,  had  performed  his 
part  of  the  contract  by  making  full  payment,  but  if  there 
was  any  mistake  in  this,  and  any  balance  remained  due, 
defendant  was  ready  and  willing  and  offered  to  pay  the 
same,  when  ascertained ;  he  prayed  that  an  account  might 
bo  taken  of  the  dealings  between  the  parties,  and  a  judg- 
ment rendered  awarding  to  plaintiff  what  might  appear  to 
be  due  him,  and  upon  his  receipt  of  the  same,  if  anything 
was  found  due,  that  the  title  to  the  premises  might  be 
adjudged  to  be  in  the  estate  of  the  intestate.  After  much 
testimony  of  a  very  conflicting  character,  the  jury  found 
eighty-five  dollars  due  the  plaintiff  on  account  of  this 
transaction.  Construed  by  the  pleadings  in  the  case,  the 
legal  intendment  of  this  verdict  was  that  the  plaintiff 
should  recover  this  amount,  and  that,  upon  the  payment 
of  the  same,  the  title  to  the  land  should  vest  in  the  estate 
represented  by  defendant.  The  plaintiff  was  dissatisfied 
with  tliis  finding,  and  moved  a  new  trial  upon  various 
grounds,  which  was  overruled  by  the  court. 

1.  We  cannot  say  that  the  verdict  was  contrary  to  law 
and  evidence,  or  that  it  was  decidedly  and  strongly  against 
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the  weight  of  evidence.  We  think  there  was  evidence  to 
authorize  it,  and  that  the  judge  did  not  abuse  his  discre- 
tion in  refusing  to  disturb  it.  It  is  his  province  alone  to 
exercise  this  discretion.  We  are  invested  with  no  such 
power,  except  in  clear  cases  of  abuse.  It  is  high  time  that 
the  profession  should  understand  this  rule,  and  should  act 
upon  it.  We  cannot,  and  will  not,  usurp  functions  that 
belong  to  juries  and  to  the  judges  of  the  lower  courts. 

2.  There  were  several  special  grounds  upon  which  it  is 
insisted  the  new  trial  should  have  been  ordered.  The  first 
we  shall  notice  is  that  embraced  in  the  sixth  and  seventh 
grounds  of  the  motion  for  a  new  trial,  and  amounts  to  this, 
that  the  court  committed  error  in  refusing  to  admit  in  evi- 
dence the  testimony  of  the  defendant,  and  of  Mrs.  Chester, 
had  on  a  former  trial  of  this  case,  and  embodied  in  a  brief 
of  evidence  agreed  to  by  counsel  and  approved  by  the 
court,  which  was  offered,  in  the  case  of  the  last  witness,  to 
show  that  she  was  mistaken  in  her  testimony  given  on  the 
present  trial ;  and  in  the  first,  to  impeach  and  likewise  to 
show  that  defendant  was  "mistaken"  in  his  testimony 
given  on  the  present  hearing. 

We  are  not  aware  that  mistakes  of  witnesses  can  be 
corrected  in  this  manner.  The  testimony  of  a  witness 
given  on  another  occasion,  like  his  sayings  made  elsewhere, 
may  be  resorted  to  for  the  purpose  of  impeaching  him, 
provided  a  proper  foundation  is  first  laid  for  its  admission. 
This  proposition  will  not  be  seriously  questioned.  In  a 
case  where  the  contradictory  statements  are  made  in  affi- 
davits, or  in  answers  to  written  interrogatories  in  the  same 
cause,  there  is  no  need  of  laying  the  foundation  by  calling 
the  witness's  attention  to  them.  7  (?«.,  467,  470,  471 ; 
14  7^.,  18(),  (10  head-note).  In  the  last  case  cited,  this 
court  said  in  express  terms  (p.  195) :  "  We  adhere  to  the 
rule  that,  in  order  to  impeach  a  witness,  by  proof  of  con- 
tradictory statements,  the  foundation  must  first  be  laid  by 
asking  him  whether  or  not  he  has  made  the  declaration 
intended  to  be  proved.    But  this  does  not  apply  where  the 
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evidence  to  impeach  the  witness  is  his  sworn  depositions, 
previously  taken  in  the  same  cause."  In  the  first  of  these 
cases,  that  from  the  7  Ga.^  467,  there  is  not  only  an  ex- 
haustive discussion  of  this  requirement  by  the  learned 
judge  pronouncing  the  opinion,  but  the  use  of  this  testi- 
mony is  restricted  to  the  sole  purpose  of  impeachment. 
From  this  record,  it  does  not  aflBrmatively  appear  that  the 
attention  of  either  of  these  witnesses  was  called  to  the 
language  used  by  them  on  the  former  trial,  or  how  much 
of  this  was  repeated  to  them,  or  whether  any  part  of  it 
was  read  from  the  manuscript  said  to  contain  it.  Nor  was 
there  an  avowal  at  the  time  of  the  purpose  for  which  it 
was  sought  to  be  introduced,  which  has  always  been  held  es- 
sential, in  order  that  the  court  may  judge  of  its  materiality. 
lb.  It  may  be  true,  as  contended,  that  the  judge  gave  an 
insufficient  or  even  a  wrong  reason  for  rejecting  the  evi- 
dence. With  this  wo  have  no  concern ;  all  that  we  can 
look  to  is  the  judgment  rendered.  If  this  is  proper,  it  is 
immaterial  by  what  process  of  reasoning  it  was  reached. 

3.  The  failure  of  the  judge  to  charge  as  to  the  weight 
to  be  given  to  the  evidence  of  witnesses  alleged  to  have 
been  impeached,  when  his  attention  has  not  been  called 
to  it,  and  no  request  has  been  made  to  charge  in  relation 
thereto,  is  not  error.  This  is  not  one  of  the  material  ques- 
tions in  the  case,  without  allusion  to  wliich  his  charge 
would  be  necessarily  defective.  It  is  only  incidental  or 
collateral  to  such  material  points,  and  does  not  fall  within 
the  cases  cited  from  17  Ga,.,  444,  and  67  Id.j  151;  nor 
Hichardson  vs.  The  State^  70  Ga.^  825. 

4.  A  charge  that  admissions  should  be  scanned  with  care 
by  the  jury,  but  that,  when  clearly  made  out  and  proved, 
they  were  high  and  strong  proof  against  the  party  making 
them,tliough  somewhat  inaptly  expressed,  is  substantially 
correct.  Code,  §3792.  When  "deliberately  made  and  pre- 
cisely  identified,  they  are  usually  received  as  satisfactory." 
2  Ga.^  30.  "Admissions  by  parties  are  not  to  be  regarded 
as  an  inferior  kind  of  evidence ;  on  the  contrary,  when 
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satisfactorily  proved,  they  constitute  a  ground  of  belief  on 
which  the  mind  reposes  with  strong  confidence.  But  the 
proof  of  the  fact  that  they  were  made,  and  of  the  terms  in 
which  (hey  were  made,  ought  to  be  cautiously  scanned.'' 
29  Ga.y  443,  450.  In  this  last  case,  this  court  reviewed  a 
charge  to  the  effect  that  this  "was  an  inferior  kind  of  evi- 
dence," with  the  result  above  announced.  Stephens,  J,, 
who  delivered  this  opinion,  speaking  for  himself,  did  not 
perceive  "what  reason  there  was  for  pronouncing  a  sen- 
tence of  degradation  upon  this  kind  of  evidence."  In  r»4 
(ra.,  537,  542,  this  court  did  not  think  it  the  duty  of  the 
judge  to  tell  the  jury  that  admissions,  when  clearly  proved, 
became  evidence  of  a  high  charac^^er;  it  was  for  them  to 
weigh  the  testimony,  and  give  it  that  character  to  which  its 
weight  entitled  it.  Nor  did  it  think  there  was  any  im- 
propriety in  charging  that  admissions  should  be  scanned 
with  care,  and  there  leaving  it.  Yet  they  did  not  go  so 
far  as  to  hold,  that  if  the  charge  requested  in  that  case  had 
been  given,  it  would  have  been  error,  for  which  the  judg- 
ment should  be  reversed.  The  case  in  GO  Ga.^,  1S5,  does 
not  cover  the  point  in  question.  There  the  jur}'  were  re- 
stricted by  the  charge  to  certain  inferences  to  be  drawn 
from  the  admissions  in  evidence,  which  was  properly  held 
to  bo  an  unauthorized  interference  with  their  peculiar 
province. 

5.  There  was  no  error  in  admitting  testimony  as  to  wliat 
disposition  the  defendant's  intestate  said  he  had  made  of 
certain  cotton,  while  it  was  in  his  possession  and  under 
his  control,  to  the  witness,  who  was  endeavoring  1o  obtain 
it  from  him  in  payment  of  a  debt  which  he  held  against 
him.  This  testimony  was  admissible,  for  what  it  was  worth 
as  a  disclaimer  of  title  on  his  part  to  the  property,  and  an 
acknowledgment  of  plaintiff's  right  to  have  it.  Code, 
§8774.  It  was  one  link  in  the  chain  of  the  evidence,  and 
if  there  was  a  failure  to  supply  the  others  by  showing  that 
the  plaintiff  got  the  property,  then  it  went  for  nought; 
but  this  was  a  matter  for  the  jury,  in  connection  with  the 
▼  72-36 
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other  evidence  in  the  case,  which,  to  say  the  least,  tended 
to  that  conclusion.  Besides,  it  was  admissible  to  corrobo- 
rate the  testimony  of  other  witnesses,  whose  character  had 
been  assailed,  and  whose  voracity  the  plaintifl'  endeavored 
to  impeach. 

Judgment  affirmed. 


Smith  et  al,  vs.  Bohler  et  al. 

1.  The  board  of  education  of  Richmond  county  is  one  of  the  county 
authorities,  and  under  the  constitution  of  186S|  the  legislature 
could  grant  to  such  board  the  power  of  taxation  lor  school  purposes. 

2.  Under  the  title,  "  to  regulate  public  instruction  in  the  county  of 
Richmond/'  an  act  of  tlio  legislature  could  grant  authority  to  the 
board  of  education  to  levy  a  tax  for  school  purposes,  and  such  an 
ac't  was  not  unconstitutional,  as  containing  matter  different  from 
its  title. 

3.  Nor  was  an  act  regulating  public  instruction,  which  contained  a 
power  to  tlie  county  board  of  education  to  assess  a  tax  for  educa- 
tional purposes,  unconstitutional,  as  containing  more  than  one  sub- 
ject-matter. 

4.  An  assessment  by  taking  the  returns  of  the  county  tax  receiver 
and  assessing  upon  property  as  therein  returned  the  per  cent  laid 
by  the  board  of  education,  was  a  legitimate  and  fair  mode  of  pro- 
cedure and  in  substantial  compliance  wiLli  the  act  of  1872. 

6.  Where  an  a.ssessment  was  to  be  made  in  January,  or  as  soon  there- 
after as  practicable,  the  exact  time  of  making  the  assessment  was 
a  matter  of  judgment  for  the  board  of  education ;  and  it  does  not 
api>ear  how  the  delay  until  August  caused  any  injury  which  would 
re<iuire  an  injunction. 

6.  The  power  to  fix  tlie  amount  of  tax  necessary  being  vested  in  the 
board  of  education,  a  court  of  equity  will  not  interfere,  unless  it  is 
made  very  plainly  to  appear  that  the  tax  is  excessive.  It  does  not 
so  appear  in  this  case. 

7.  AlrhouLjh  the  board  may  have  consisted  in  part  of  persons  who 
wt»re  not  free-holders,  they  were  all  cU  facto  in  ofBoe,  and  compe- 
tent to  act  until  ejected. 

8.  The  tax  collector's  bond  binds  him  for  these  as  for  other  county 
taxes.  If  it  be  t>o  small,  that  may  be  reason  for  legislative 
change,  but  not  for  injunction. 

9.  That  the  chancellor,  in  rendering  his  decision,  made  use  of  lan- 
guage which  did  not  please  the  ear  of  counsel  for  the  plaintiffs  in 
error,  is  no  ground  for  a  reversal. 

May  13,  IStM. 


asB  — 
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Constitutional  Law.  Education.  Kichmond  County. 
Tax.  Bonds.  Practice  in  Superior  Court.  Before  Judge 
Pottle.     Richmond  County.     At  Chambers.  January  19, 

1884. 

This  was  a  bill  filed  by  certain  citizens  of  Kichmond 
county,  alleging  themselves  to  be  tax  payers,  against  the 
tax  coll(?ctor,  sheriff,  and  board  of  education  of  Richmond 
county,  to  enjoin  the  collection  of  the  school  tax  levied 
by  the  board  for  the  year  1883. 

Complainants  made  the  following  points  : 

(1.)  That  the  act  of  1872,  organizing  the  board,  is  un- 
constitutional, because  it  contains  two  subject-matters,  and 
contains  matter  not  expressed  in  the  title  thereof. 

(2.)  Because  the  tax  authorized  to  be  levied  is  a  per- 
sonal or  poll  tax,  and  is  obnoxious  to  article  7,  section  2, 
paragraph  13,  of  the  constitution  of  1877. 

(3.)  Because  the  mode  pointed  out  for  levying  tlie  tax 
under  the  act  of  1 872,  if  constitutional,  was  not  followed — 
complainants  holding  that  the  school  commissioner  should 
have  himself  taken  the  return  and  value  of  the  property 
of  each  citizen,  and  upon  such  valuation  assessed  the 
school  tax;  the  fact  being  that  the  school  commissioner 
adoi)ted  the  tax  return  made  to  the  state  and  county  tax 
receiver  for  state  and  county  taxes,  and  upon  this  valua- 
tion assessed  the  tax  levied  by  the  board  for  educational 
purposes. 

(4.)  Because  the  tax  levied  is  not  to  provide  for  the 
expenses  of  a  thorough  system  of  common  schools  for 
"instruction  in  the  elementary  branches  of  an  English 
education  only,"  but  is  to  be  used  for  the  purchase  of 
school  houses,  sites,  etc. 

(5.)  Because  the  tax  levied  is  excessive. 

(6.)  Because  the  board  was  illegally  organized,  in  that 
certain  members  were  not  free-holders  and  had  been  ille- 
gally elected,  and  without  the  vote  of  such  members,  the 
two-thirds  vote  required  under  the  act  to  levy  the  school 
tax  had  not  been  had. 
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(7.)  Because  the  tax  collector  had  no  authority  to  issue 
execution  for  the  school  tax,  and  was  without  bond  to  col- 
lect the  same. 

(8.)  Complainants  contended  in  argument  that  the  gen- 
eral assembly,  under  the  constitution  of  1868,  had  no 
authority  to  grant  the  power  of  taxation  to  said  board. 

The  board  alone  demurred  to  parts  of  tlie  bill,  and  an- 
swered, insisting  on  the  constitutionality  of  the  act  of 
1872,  and  upon  the  regularity  an'l  legality  of  its  proceed- 
ings thereunder. 

On  tho  hearing,  the  bill,  demurrer,  answer  and  evidence 
were  heard.  From  the  evidence,  the  following  may  be  ab- 
stracted as  sufficient  to  elucidate  the  points  decided:  In 
18S2,  tho  taxable  property  in  the  county,  as  shown  on 
the  digest,  was  $17,989,050 ;  in  1883  it  was  $19,593,210.  In 
18S2,  the  school  tax  was  two  mills  on  the  dollar,  and  in 
1883,  two  and  310  mills  on  the  dollar,  while  the  state  and 
county  tax  was  two  and  5-10  mills  each  on  the  dollar.  In 
1882,  the  entire  state  and  county  tax  was  seventy- five 
cents  on  the  $100.00;  in  1883,  it  was  seventy-three  cents 
on  the  $100.00.  $40,000.00  was  to  be  raised  by  this  levy 
of  school  tax,  and  $10,000.00  devoted  to  the  purchase  of 
sites,  buildings,  etc.,  through  the  local  trustees  and  offi- 
cials. It  was  also  urged  by  complainants  that,  while  the 
lax  was  nominally  to  produce  $40,000.00,  yet  a  levy  of 
two  and  3  10  mills  on  the  property  in  the  county  digest 
would  produce  ;.U5,0G4.38,  besides  other  sources  of  income, 
so  that  the  total  income  would  be  as  follows:  From  local 
tax.  $15»064.38;  from  state  fund,  $G,1 44.94;  from  former 
levies,  from  $2,000.00  to  $3,000.00,  say  $2,500.00;  from 
high  school  fees,  $1,704.00;  non-resident  fees,  $128.00; 
poll  tax,  81,699.00;  total,  $57,240.32;  and  if  the  sum  of 
$10,165.38,  on  hand  January  1,  1883,  is  added,  the  total 
will  be  $67,405.70. 

At  a  quarterly  meeting  of  the  board  of  education,  held 
on  July  14,  1883,  resolutions  were  offered  that  a  school 
tax  of  two  and  3-10  mills  be  levied,  and  that  the  county 
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commissioner  make  out  an  assessment  and  return,  and 
furnish  a  copy  to  the  county  tax  collector.  These  resolu- 
tions failed  for  want  of  a  proper  majority.  The  minutes 
call  this  session  a  secret  session,  but  there  was  some  evi- 
dence tending  to  show  that  a  suggestion  was  made  that 
the  board  go  into  secret  session;  that  the  chairman  there- 
upon recjuested  the  reporters  to  retire,  and  that  others 
remained.  This  meeting  was  adjourned  until  July  21, 
when  the  resolutions  were  again  put  and  carried.  No  mo- 
tion for  reconsideration  of  the  former  action  was  made. 

On  about  August  25,  1S83,  after  the  county  receiver's 
digest  had  been  filed  with  the  collector  for  the  collection 
of  the  state  and  county  taxes,  the  school  commissioner 
went  to  tlie  tax  collector's  oflSce  and  made  the  following 
entry  on  the  blank  page  in  front  of  the  digest : 

"State  of  Georgia,  Richmond  county. — I  hereby  certify  that  the 
within  and  following  is  a  true  copy  of  the  assessment  and  return 
against  all  the  legal  tax  payers  of  Richmond  county,  Georgia,  of  the 
tax  for  public  school  purj)ose3  for  the  year  1 SS3,  made  by  mo  in  pur- 
suance of  law  and  resolution  of  the  board  of  education — the  total  as- 
sessment being  1 19,593,210,  and  the  tax  upon  the  same  two  and  three- 
tenth  mills  on  every  dollar  of  property.  Witness  my  hand  and  teal 
of  said  Richmond  county  board  of  education,  this  the  twenty-fifth 
day  of  August,  1883.  (Signed)  L.  B  Evan»,  Secretary  of  the  Board 
of  Education  and  County  Commissioner." 

At  the  same  time,  the  commissioner  handed  to  the  tax 
collector  a  paper,  of  wliich  the  following  is  a  copy : 

''Augusta,  Georgia,  August  27,  1883— John  A  Bohler,  Tax  Collec- 
tor Richmond  county,  Georgia:  I  hereby  certify  at  a  meeting  of 
the  Richmond  county  board  of  education,  legally  held  on  the  twenty- 
first  (2lst)  day  of  July,  1833,  it  was  voted,  in  accordance  with  the 
law,  two-thirds  of  the  members  concurring  therein,  that  the  sum  of 
forty  thousand  ($40,000)  dollars  be  raiseil  in  said  county  of  Richmond 
for  public  school  purposes  for  the  year  1883,  and  that  a  tax  sufficient 
to  realize  tho  same  1x3  levied,  the  said  tax  being  two  and  three-tenth 
milln  on  every  dollar  of  taxable  projK^rty  of  the  legal  tax  payers  of 
tho  county.  In  ol>edience  to  the  order  of  said  board,  and  in  pursu- 
ance of  law,  I  do  hereby  assess  and  return  a  tax  against  all  the  legal 
tax  payers  in  the  county  of  two  and  three-tenth  mills  upon  every  dol- 
lar of  taxable  propery  held  by  legal  tax  payers  in  said  county,  in 
parsuance  of  tho  law  entitled  'An  act  to  regulate  public  instructioa 
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in  the  county  of  Richmond/  approved  Augast  23, 1S72.  And  I  here- 
by place  in  your  hands  a  copy  of  my  assessment  and  return  of  said 
tax  against  all  the  legal  tax  payers  in  said  county  of  Richmond,  made 
out  in  pursuance  of  law.  You  are  hereby  directed  to  collect  said  tax 
and  deposit  it  to  the  credit  of  the  Richmond  county  board  of  educa- 
tion, in  sucli  bank  iu  the  city  of  Augusta  as  may  be  designated  by 
the  state  commissioner  foe  the  deposit  of  the  county  school  fund.  In 
witness  wliereof  I  have  hereunto  set  my  official  hand  and  affixed  the 
seal  of  said  board,  this  27th  day  of  August,  1883. 

(Signed) :  Lawton  B.  Evans,  Secretary  Board  of  Education  and 
County  School  Commissioner.    \  Seal .  1 " 

A  like  certificate  was  placed  at  the  end  of  the  copy 
digest  in  the  ordinary's  office  as  in  that  of  the  tax 
collectors.  There  was-  no  entry  on  the  tax  digest 
in  reference  to  a  lew  of  tax  hv  the  board  of  educa- 
tion,  until  the  one  above  stated,  and  the  tax  receiver 
testified  that,  in  making  up  tlie  digest,  he  did  so  without 
reference  to  the  assessment  of  a  school  tax.  After  this 
entry  and  notice  by  the  school  commissioner,  the  tax  col- 
lector made  a  pencil  memorandum  opposite  the  name  of 
each  person  of  the  sum  which  two  and  3-10  mills  would 
make  upon  the  i)roperty  owned  by  each,  and  when  the  tax 
was  paid,  with  the  state  and  county  tnx,  the  collector  car- 
ried tlie  amount,  in  ink,  to  the  total  or  paid  column. 

Several  members  of  the  board  of  education  returned 
no  property  for  taxation,  and  seven  members  who  voted 
for  the  tax  imposed  were  elected  by  the  board  to  fill  va- 
cancies caused  by  failure  to  hold  an  election  at  the  expi- 
ration of  the  terms  of  former  incumbents. 

Defendants  introduced  evidence  to  the  effect  thaj  the 
school  system  was  the  same  as  operated  prior  to  the  adop- 
tion of  the  constitution  of  1S77,  and  the  increase  in  cost 
was  due  to  increase  in  the  number  of  children  in  attend- 
ance and  the  necessity  of  preparing  for  tlieir  accommo- 
dation. The  tax  collector  and  city  judge  testify  that  the 
margin  of  $5,064.38  on  a  tax  levy  to  produce  $40,000,  was 
a  just  and  proper  allowance  to  cover  insolvents,  errors  in 
digest,  and  collector's  commissions.  The  tax  collector 
further  said  :  "  That  the  entire  amount  the  board  can  ex- 
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pect  to  receive  from  former  tax  levies  will  not  exceed  two 
thousand  to  three  thousand  dollars ;  that  all  unpaid  (axes 
on  said  levies  are  in  execution,  and  deponent  believes  a 
large  part  of  the  same  are  held  back  under  affidavit  of 
illegality."  Each  of  the  members  of  the  board  wlio  voted 
to  lew  this  tax  had  taken  the  oath  of  office  before  the  or- 
dinarv,  and  received  from  him  a  commission  signed  by  the 
governor. 

Other  points  were  made,  to  the  effect  that  the  funds  were 
not  to  be  used  for  elementary  or  common  school  education 
alone,  but  in  schools  in  which  a  higher  curriculum  was 
adopted,  the  purchase  of  sites  for  schools  olher  than  high 
schools,  etc.,  but  these  are  not  material  to  an  understand- 
ins:  of  the  decision. 

The  chancellor  filed  a  written  decision,  reviewing  the 
case  and  refusing  an  injunction.  Complainants  excepted 
and  made  twenty  five  assignments  of  error,  the  material 
points  of  which  may  be  seen  from  the  facts  stated  above. 
One  assignment  was  as  follows : 

Because  the  court  erred  in  inserting  in  his  decision,  as 
follows:  "Prior  to  the  late  war  we  had  no  educational 
system,  except  one  which  degraded  the  children  of  the 
I)oor.  A  convulsion  came.  The  fountains  of  the  great 
deep  of  our  civilization  were  broken  up,  millions  of  estates 
and  securities  were  swept  away,  and  at  ils  close  the  chil- 
dren of  the  rich  were  leveled  with  the  untold  thousands 
of  the  poor.  The  children  of  the  Confederate  soldier  were 
thrown  upon  us,  and  this  va«?t  array  of  a  juvenile  popu- 
lation Ikm'ihho,  i\{  the  bi?om  of  the  last  c:mnon,  tlie  wards 
of  the  slate  and  the  wards  of  humanity,  finperaddod  to 
this,  an  immense  population  of  the  children  of  our  former 
slaves  were  thrown  upcm  us  without  culture  and  without 
the  means  of  acquiring  it.  ♦  ♦  ♦  If  I  am  right,  I  shall 
have  the  satisfaction  of  knowing  that  no  door  will  be  shut 
to  those  who,  invited  by  tlie  stale,  stand  and  knock  for 
something  more  valujiMe  than  earthly  treasures." — The 
objection  was  that  this  wms  not  relevant  to  any  of  the  is- 
0068  raised  by  the  pleadings  or  facts  in  said  case. 
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FiiANK  U.  Miller;  Foster  &  Lamar,  for  plaintiffs  in 
error. 

J.  S.  &  W.  T.  Davidson;  Jos.  Ganahl;  C.  Z.  Mc- 
CoRD ;  Jas.  p.  Verdery,  for  defendants. 

Jackson,  Chief  Justice. 

A  number  of  tax-payers  of  Richmond  county  brought 
their  bill  in  equity  against  the  board  of  education  of  tliat 
county,  the  tax  collector  and  sheriff  thereof,  to  eiyoin  the 
levy  of  a  tax  authorized  and  assessed  by  the  board  of  ed- 
ucation, and  on  the  refusal  of  the  injunction  prayed  for* 
by  the  chancellor,  they  excepted,  and  assign  for  error  here 
that  refusal. 

1.  The  board  of  education  was  incorporated  and  organ- 
ized by  an  act  passed  by  the  general  assembly  of  1872,  on 
the  2»jd  of  August  of  that  year.  See  acts  of  1872,  p.  456. 
The  title  of  the  act  is  "  An  Act  to  regulate  public  instruc- 
tion in  the  county  of  Richmond."  By  the  16th  section 
thereof,  this  board  was  authorized  to  '•  levy  such  tax  as 
they  may  deem  necessary  for  public  school  purposes;" 
and  the  first  point  made  by  the  plaintiffs  in  error  is,  that 
the  general  assembly  had  no  authority  to  confer  the  tax- 
ing power  upon  this  board.  The  general  assembly  of  that 
year  were  acting  under  the  constitution  of  1868,  then  of 
force.  By  that  constitution,  Art.  1,  Section  28,  'Hhe 
general  assembly  may  grant  the  power  of  taxation  to  the 
county  authorities  or  municipal  corporations,  to  be  exer- 
cised within  their  several  territorial  limits."  Therefore, 
if  the  board  of  education  be  one  of  the  county  authorities 
of  Richmond  county,  the  loirislature  of  1872,  acting  under 
the  constitution  of  1808,  did  have  the  constitutional  au- 
thority or  power  to  grant  to  this  board  the  power  to  tax 
for  this  i)urpose. 

Was  it  a  countv  authoritv?  We  think  it  one  of  the 
most  important  of  all  ihe  authorities  of  that  county.  Ed- 
ucation is  the  corner-stone  of  a  jjolitical  fabric,  especially 
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where  that  fabric  rests  on  the  basis  of  popular  suffrage. 
Neither  roads,  court  houses  nor  district  subdivisions,  or 
other  arrangements  for  good  government,  are  more  vital  to 
society.  To  regulate  the  instruction  of  the  children,  who 
are  soon  to  become  the  fathers  and  mothers  of  the  land,  is 
a  great  public  trust,  second  to  none,  confided  to  the  peo- 
ple's agents,  and  those  clothed  wit;h  power  to  perform  such 
a  work  in  a  county  constitute  a  great  county  authority, 
the  very  head  of  the  list  of  the  fiduciary  agents  of  that 
countv  which  confides  such  a  trust  to  them. 

The  inferior  court  used  to  be  clothed  with  the  power  to 
levy  county  taxes  ;  then  the  ordinaries  possessed  it;  then 
commissioners  of  roads  and  revenues  fexercised  it.  Some 
required  tlie  recommendation  of  grand  juries,  but  all  these 
were  county  authorities.  May  not  county  authorities  con- 
sist of  a  different  set  of  officers  for  different  objects  ?  Why 
not  ?  The  very  fact  that  the  plural — authorities — is  used^ 
shows  that  tlie  general  assembly  were  authorized  to  organ- 
ize more  than  one  man,  or  set  of  men  if  they  chose,  for  the 
bubine?s  of  the  county,  and  thus  make  a  division  of  trusts 
and  of  labor.  We  think,  therefore,  that  this  board  of  edu- 
cation is  as  much  a  county  authority  in  Richmond  county 
as  are  tlie  commissioners  of  roads  and  revenues,  or  the  judge 
of  the  county  court,  or  ordinary,  or  any  other  ofiicer  or  set 
of  ajreuts  entrusted  with  other  branches  of  the  public 
service  in  that  county.  The  framers  of  the  constitution  of 
18G8  had  at  heart  the  great  matter  of  general  education, 
and  entrusted  the  general  assembly  with  ample  power 
over  the  entire  subject  and  the  power,  among  others,  to 
provide  therefor  by  taxation.     Art.  VI. 

2.  Is  the  title,  '-To  regulate  public  instruction  in  the 
county  of  Richmond,"  broad  enough  to  embrace  the  power 
to  tax?  The  teacJiers  must  be  provided;  chiMrsn  cannot 
be  taught  without  them.  To  procure  their  services  requires 
money.  To  raise  the  money  necessitates  the  power  to 
reach  the  pockets  of  the  people.  That  po*Ter  is  nothing 
more  nor  less  than  the  power  to  tax.    So  thpt,  to  regulate 
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the  great  interest  of  public  instruction  involves  and  em- 
braces the  power  to  tax.  The  superintendent  of  the  entire 
system  is  its  practical  regulator.  He  must  be  paid.  Dis- 
cipline, government  in  each  school-room,  must  be  confided 
to  some  subordinate  to  regulate  the  behavior  of  the  chil- 
dren; and  hence  there  must  be  a  teacher  in  each  school 
or  school -room,  otherwise  it  will  be  all  play  and  no  study, 
and  nothing  will  be  regulated  for  the  sole  object  of  the 
system,  to-wit:  "  public  instruction  in  the  county  of  Rich- 
mond." To  procure  these  head-regulators  of  each  school, 
money  must  be  had,  and  it  is  sheer  nonsense  to  attempt 
the  regulation  without  the  money  to  pay  the  practical 
i^gulators.  To  furnish  school-houses  and  rooms,  money 
is  equally  essential,  for  these  must  be  rented  or  leased,  or 
bought  or  built;  children  cannot  be  taught,  or  regula- 
ted while  taught,  without  places  in  which  to  house 
them.  Whence  is  the  money  to  be  got  for  these  necessary 
purposes  of  education,  if  not  by  taxation  ?  We  are  clear, 
therefore,  that  the  foundation  on  w^hich  the  power  to  reg- 
ulate public  instruction  rests,  to-wit,  teachers  and  school- 
houses,  is  money.  It  is  the  only  means  to  the  end.  With- 
out it  the  wheels  all  stop,  and  the  factory,  which  makes 
rnen  and  women  sufficiently  strong  iu  texture  not  to  rot 
out  and  ruin  the  political  fabric,  sooner  or  later  must  sus- 
pend work  in  Richmond  county;  and  the  board  of  educa- 
tion will  become  wholly  impotent  to  regulate  public  in- 
struction, because  there  will  bo  none  for  thoin  to  regulate. 

3.  It  follows,  from  these  considerations,  that  there  are 
not  two  subject-matters  in  the  act.  If  it  be  necessary  to 
have  money  to  regulate  public  instruction,  then  the  mode 
of  getting  the  money  wherewith  to  regulate  it  is  of  the 
very  essence  of  the  power  to  regulate.  It  is  more  than 
germane  to  it.  It  is  its  life-blood,  the  most  important  part 
of  its  own  physique;  that  which  alone  keeps  it  alive,  with- 
out wliich  neither  foot  nor  hand  nor  head  nor  tongue 
could  perform  its  function. 

Therefore,  the  subject-matter  of  raising  the  money  is 
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not  a  subject-matter,  in  the  sense  of  the  constitution,  dif- 
ferent from  the  subject-matter  of  the  regulation  of  public 
instruction,  and  there  are  not  two  subject-matters  in  the 
act  of  1S72.  Hope  et  al,  V8,  Mayor  and  Council  of  Gaines- 
villcy  this  term. 

4.  Tile  mode  of  assessment  was  a  substantial  compliance 
with  the  IGth  section  of  the  act  of  1872.  It  was  based 
on  the  returns  of  the  tax  receiver  of  the  county,  and  it 
assessed  on  property,  as  therein  returned,  the  per  cent  laid 
by  the  board.  It  seems  to  have  been  a  legitimate  and  fair 
mode  of  makin;;  out,  with  least  expense  to  the  tax-payers, 
an  assessment  and  return  of  the  tax  whicTi  the  action  of 
the  board,  in  fixing  the  per  cent,  authorized.  It  seems 
strange  that  e(|uity  should  be  invoked  to  enjoin  the  col- 
lection of  the  tax  at  the  suit  of  tax-payers,  when  the  mode 
adopted  followed  that  used  by  the  state,  was  based  upon 
it,  and  thus  saved  the  expense  of  paying  for  services  equal 
to  those  of  a  tax  receiver.  The  county  commissioner  could 
hardly  pursue  any  other  course  and  discharge  the  other 
duties  devolving  upon  him,  and  this  is  another  reason  why 
we  think  the  mode  pursued  by  Iiim,  or  some  such  mode, 
was  that  contemplated  by  the  act  of  1 872. 

5.  The  time  of  the  assessment — August,  1883 — is  ob- 
jected to,  on  the  ground  that  it  was  not  the  month  of  Jan- 
uary, "'or  as  soon  thereafter  as  practicable."  That  is  matter 
for  (he  judgment  of  the  board  of  education,  and  we  do  not 
see  from  tlie  record  how  the  delay  hurt  anybody  so  badly 
as  to  require  the  strong  arm  of  an  injunction  to  furnish  a 
remedy  for  the  wound.  Perhaps  the  board  waited  to  see 
what  the  taxable  property  of  Richmond  county  would  be 
in  all,  in  order  to  lay  such  a  per  cent  as  would  pay  the 
expenses  of  education.  If  so,  it  was  a  capital  good  reason, 
and  tax-payers  should  not  complain,  inasmuch  as  their 
interest  was  to  have  the  per  cent  as  little  as  possible. 

6.  So  in  regard  to  the  charge  that  the  tax  is  excessive ; 
the  power  to  fix  the  amount  necessary  is  vested  in  the 
board.    A  court  of  equity  would  not  interfere,  unless  it 
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was  made  very  plain  that  the  tax  was  excessive.     The 
facts  disclosed  in  this  record  do  not  make  such  a  case. 

7.  It  is  objected,  too,  that  the  board  consisted,  in  part, 
of  persons  not  free-holders,  but  they  were  all  de  facto  in 
oflBce,  and  competent  to  act  until  ejected.  63  Oa.^  207, 
527 ;  20  Id.y  746  ;  Code,  §129 ,  et  seq,,  3764. 

8.  The  tax  collector's  bond  binds  him  for  this,  as  for 
bther  county  taxes.  Its  small  amount  surely  will  not  au- 
thorize tax-payers  to  refuse  to  pay  county  taxes.  Let  them 
send  members  to  the  legislature  who  will  have  it  increased. 

9.  Surely  the  exception  that  Judge  Pottle,  in  his  very 
able  and  learned  opinion,  used  language  which  did  not 
please  the  ear  of  counsel  for  the  plaintiffs  in  error,  was  not 
seriously  made  one  of  the  exceptions  to  his  judgment,  and 
Urged  as  a  reason  to  reverse  it. 

The  questions  relied  on  with  propriety  by  the  able  and 
learned  counsel  for  plaintiffs  in  error,  are  the  constitu- 
tional points  first  considered.  The  others,  we  suppose, 
were  hurriedly  thrown  in,  many  of  them,  as  balhist  or 
make-weight.  On  those  constitutional  questions,  it  may 
be  well  to  add  that,  so  far  as  general  jirovisious  of  the 
(constitution  of  1S77  may  be  argued  to  affect  the  system  of 
education  in  Richmond  county,  that  constitution  itself 
provides  a  complete  answer.  The  first  paragraph  of  the 
fifth  section  of  the  eighth  article  of  that  constitution  de- 
clares ;  "Existing  local  school  systems  shall  not  be  affected 
by  this  constitution."    Code,  §5208. 

Judgment  affirmed. 

See  cited  for  plaintiffs  in  error:  4  Ga.^i  38 ;  30  7rf.,  679 ; 
49  7cZ.,  238;  12  Id,,  30;  59  Id.,  364;  20  Id,,  158; 
51  Id,  573;  52  Mo.,  20;  Cooley,  577-8;  12  Barb., 
559;  15  Mich.,  54;  9  Wheat,  196;  8neisk.,  857;  1  Lea, 
546;  2  Met.,  350;  51  Hi.,  130;  33  N.  H.,  424;  Potter's 
Dwarris,420,337;  Cooley  Tax,  52  n  ;  2  Dillon  Mun.  Corp., 
746;  Burroughs,  74, 76  ;  Suppl.,  2-7  ;  Field  on  Corp.,  295; 
The  State  vs.  McLain,  71  Ga.,  279 ;  R.  M.  0.  R,  26 ;  96  U. 
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S.,  104 ;  CO  Ga.,  138 ;  64  Id.,  286,  498  ;  67  lU.,  293 ;  27 
/rf.,354 ;  Coply  on  Tax,  210 ;  3  Greeoleaf  (Me.),  191 ;  18  Q., 
161 ;  12  Barb.,  659 ;  Cooly's  Con.  Lim.,  195,  note  2 ;  27 
Pa.  St.,  839;  19  7J.,  824;  16  Mich.,  12;  20  Wal., 
655 ;  3  r<7.,  604 ;  40  Cal.,  225 ;  4  Wheat.,  30 ;  100  U.  S., 
545 ;  104  Id.,  613  ;  74  N.  C,  707-  72  /(;.,10 ;  62  Mo.,  336; 
30  Ala.,  461 

For  defendant :  9  Oa.,  253 ;  43  Id.,  554 ;  54  Id.,  664  ; 
66  Id.,  22(5 ;  Wellborn  vs.  Estes,  70  Ga.,  390 ;  7  Ga.,  460 ; 
9  Id.,  142,  692,  252 ;  8  Id.,  316 ;  44  Id.,  78  ;  Iloioell  v». 
State,  n  Ga.,  22i',  5S  Id.,  512;  33  7^/.,  33  J;  62  7^/.,  223; 
63  Id.,  207  ;  20  Id.,  746 ;  44  Id.,  454  ;  41  Id.,3Sl ;  63  Id., 
527  ;  Churchill  vs.  Walker,  68  Ga.,  681 ;  JIcImIu  vs.  State, 
7 1  Ga.,  279 ;  63  Ga.,  736 ;  49  Id.,  232 ;  57  Id.,  370 ;  Code 
129  et  seq.,  69, 147, 3203,  934, 886 ;  Code  of  1S73,  §§5062, 
6112  ;  1  Am.  R.,  309 ;  8  /d.,  602 ;  9  Id.,  578 ;  37  Id.,  456 ; 
34  7</.,  151, 737;  46  Id.,  100,  456 ;  25  Id., 235 ;  37 Id.,  454, 
564 ;  30  Id..  168,  246,  548 ;  29  Id.,  212,  267 ;  10  Id.,  35 ; 
6  Am.  D.,  62 ;  19  Id.,  63 ;  33  Id.,  243  ;  21  7(7 ,  199,  213 ; 
8  Wheat.,  57);  104  U.  S.,  604;  4  Wheat.,  316,  51S;  9 
Wall.,  1 ;  Acts  of  1877,  p.  347;  of  1870,  p.  67;  of  1874, 
p.  109;  of  1S71-2,  pp.  13  and  279;  of  1873,  p.  64;  of 
1878-9, p.  20;  of  1874, pp. 30, 101 ;  of  1880-1. pp. 36,  40; 
of  1872       462 ;  2  DilloH  Man.  Corp..  745,  747. 
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1.  A  trustee  can  make  no  profit  for  himself  ont  of  tho  trust  estate. 
If  he  risk  tho  trust  fiimls  and  lose,  ho  is  compelled  to  account  for 
their  full  value ;  if  li.?  is  successful,  ho  is  required  to  pay  vhat  he 
gams  to  the  buncliciary  of  the  fund  embarked  in  tho  enterprise. 
This  rule  applies  not  only  to  trustees  eo  ruwiint,  hut  to  all  persons 
sustaining  confidential  relations  to  others,  such  as  executors  and 
administrators,  guardians,  agents,  officers,  partners,  etc. ;  and 
there  is  no  relaxation  of  this  rule  as  against  the  sureties  on  an 
administrator's  bond,  trhere  he  has  violated  it. 

fft.)  An  administrator  or  other  trustee  cannot  appropriate  to  his  ovn 
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U3C  any  supposed  excess  in  the  price  for  which  property  entrusted 
toJUim  may  have  Ixien  sold  above  its  value. 
(&.)  Charges  based  on  hypotheses  not  founded  on  the  evidence  should 
not  bo  given. 

2.  A  guardian  is  allowed  all  reasonable  expenses  and  dis)>ur8ements 
suitable  to  the  circumstances  of  his  ward,  but  the  expenses  of 
maintenance  and  education  should  not  exceed  the  annual  profits 
of  the  estate,  except  by  the  approval  of  the  ordinary  previously 
given. 

(a.)  It  seems  that  where  the  trustee  has  acted  fairly  and  properly 
without  the  consent  uf  the  ordinary  previously  given,  and  where 
prompt  and  regular  annual  returns  of  his  actions  in  that  behalf 
have  been  made,  the  ordinary,  by  his  approval  of  such  returns, 
may  ratify  the  action.  But  where  an  administrator  has  held  an 
estate  in  his  hands,  has  failed  to  wind  it  up,  has  not  made  regular 
returns,  nor  has  shown  proper  vouchers  with  those  which  ho  has 
made,  and  has  sought  to  act  as  guardian  without  any  ax)pointment 
therefor,  he  cannot  relieve  himself  from  liability  for  the  corpun  by 
claiming  to  have  absorbed  not  only  the  entire  income,  but  also  the 
corpus  of  the  property  in  the  support  and  education  of  the  minor 
beneficiaries. 

3.  Regular  returns  received  and  approved  by  the  ordinary  are  only 
prima  facie  evidence  in  favor  of  the  administrator  or  his  sureties. 

(a.)  Where  returns  were  made  out  with  a  view  of  presenting  them, 
but  they  were  never  received  or  approved  by  the  ordinary,  and 
some  of  them  were  not  even  verified,  while  they  may  be  used  as 
admissions  against  such  administrator  or  his  sureties,  they  ore 
not  evidence  in  favor  of  the  defendants,  unless  their  correctness 
is  satisfactorily  proved  by  other  testimony. 

(b,)  The  character  and  quality  of  the  board  furnished  and  the  cloth- 
ing, etc.,  supplied  may  be  proved  by  one  acquainted  with  the 
worth  of  them  at  the  various  times  when  furnished,  but  the 
amounts  allowe<l  as  credits  on  this  account  must  not  exceed  the 
annual  income  of  the  property  during  the  minority  of  the  benefi- 
ciary. 

(c.)  The  value  of  services  rendered  by  such  beneficiary  to  the  admin- 
istrator or  his  wife  should  be  deducted  from  the  charges  for  sup- 
plies, and  if  all  the  income  was  not  thus  consumed,  the  excess 
should  be  accounted  for. 

4.  In  a  suit  by  a  beneficiary  of  the  estate  against  the  securities  of 
the  administrator,  although  he  admitted,  when  on  the  stand  as  a 
witness,  that  he  was  willing  to  allow  the  defendants  such  an 
amount  as  he  would  have  been  willing  to  have  allowed  the  admin- 
istrator for  support,  maintenance  and  education,  and  was  willing  to 
allow  what  was  reasonable  and  proper  for  what  had  been  furnished, 
but  thought  the  services  rendered  by  him  to  the  administrator  and 
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his  family  were  worth  his  food  and  lodging,  he  did  not  thereby 
express  a  willingness  to  pay  the  demand  as  set  up  by  the  defend- 
ant. 
6.  When  an  admission  is  given  in  evidence,  it  is  the  right  of  the  op- 
posite party  to  have  the  whole  of  it,  and  everything  connected 
therewith,  shown.  But  where  a  plaintilT  offered  m  evidence  an 
incomplete  return  of  an  administrator  as  an  admission,  and  it  had 
foided  in  it  various  receipts,  accounts,  etc.,  referred  to  as  vouchers, 
he  was  not  compelled  to  put  them  in  evidence  along  with  the  re- 
turns. That  was  the  right  of  the  defendants,  if  they  could  show 
that  the  enclosed  were  either  a  part  of  the  admission  or  connected 
therewith. 

6.  There  was  no  error  in  admitting  testimony  to  sustain  the  credit  of 
witnesses  for  either  side,  whose  veracity  had  been  assailed  in  any 
of  the  modes  pointed  out  by  the  Code. 

7.  The  other  questions  made  by  the  record  are  not  decided. 

April  25. 18&1. 

Administrators  and  Executors.  Guardian  and  Ward. 
Trusts.  Charge  of  Court.  Minors.  Evidence.  Admis- 
sions. Witness.  Before  Judge  Hardex.  City  Court  of 
Savannah.     November  Term,  1883. 

Reported  in  the  decision. 

Denmark  &  Adams,  for  plaintiff  in  error. 

Chisiiolm  &  Erwin;  R.  R.  Richards,  for  defendants* 

IIall,  Justice. 

Patrick  Dowling  died  intestate,  on  the  14th  day  of  De- 
cember, 1866,  leaving  a  widow,  who  survived  him  only  a 
few  days,  and  three  minor  children,  the  eldest  of  whom  is 
the  present  plaintiff,  who  was,  at  the  death  of  his  parents, 
only  about  five  years  old.  John  Daley  administered  on 
the  estate,  and  qualified  by  taking  the  oath  and  giving  the 
bond  required  by  law,  on  the  first  day  of  April,  1867, 
The  bulk  of  the  estate  was  in  a  drayage  business  with  one 
Moran,  who  was  the  surviving  partner  of  the  intestate. 
This  interest  seems  to  have  been  sold  to  John  W.  Reilly 
ftHT  the  sum  of  $7,992,  who  gave  his  notes  therefor,  and 
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they  went  into  the  hands  of  the  administrator.  From  the 
scattering  returns  of  the  administrator  and  other  written 
admissions  of  his  in  evidence,  it  is  pretty  clear  that  he 
realized  every  dollar  of  the  principal  of  this  note,  together 
with  the  interest  accruing  thereon  annually.  No  inven- 
tory or  appraisement  of  the  estate  appears  to  have  been 
made  or  returned.  There  are  onlv  two  annual  returns 
made  out  and  sworn  to,  one  in  1868,  the  other  in  1870. 
Other  statements  in  the  handwriting  of  the  administrator, 
some  of  them  not  sworn  to,  and  none  of  them  received  or 
put  on  file  in  the  court  of  ordinary,  though  a  portion  of 
them  were  found  in  the  ordinary's  office,  but  without  the 
approval  of  that  oflBcer,  were  put  in  evidence  by  the  plain- 
tiff as  admissions  on  the  part  of  the  administrator,  to  fix 
him  with  waste  and  mismanagement  of  the  estate.  This 
entire  administration,  from  its  inception  to  its  disastrous 
close,  conformed  to  the  law  in  scarcely  a  single  particular. 
The  securities  of  this  administrator,  who  was  dead,  against 
whom  this  suit  was  brought  and  prosecuted,  defended 
upon  two  grounds,  viz. : 

(1.)  That  a  higher  value  was  placed  on  intestate's  inter- 
est in  the  business  of  Moran  &  Dowling  than  it  was  worth ; 
that  Reilly's  note  was  taken  therefor ;  that  there  was  no 
proof  that  it  had  been  paid,  except  the  testimony  of  RelUy 
himself,  which  it  was  claimed  was  contradicted  in  material 
particulars  by  records  and  other  writings  in  the  case,  and 
was  deemed  unreliable  on  account  of  his  past  mental  in- 
firmitv. 

(2.)  That  the  entire  amount  of  plaintifTs  interest  in  the 
estate  of  his  father  had  been  consumed  in  his  maintenance 
and  education,  for  which  he  expressed  a  willingness  to 
account  in  a  settlement  with  the  administrator,  while  on 
the  stand  as  a  witness  in  this  case,  and  a  large  portion  of 

• 

.which  had  been  allowed  by  the  ordinary,  when  returned  to 
that  court  by  the  administrator.  These  defences,  under 
the  instructions  of  the  court  and  the  facts  admitted  in 
evidence,  prevailed.    A  motion  to  set  aside  the  verdict  in 
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their  favor  and  to  grant  a  new  trial  was  made  by  the  plain- 
tiff, upon  numerous  grounds,  which  was  overruled  and 
denied,  and  to  that  decision  exception  was  taken. 

1.  The  court  admitted  the  testimony  of  several  witnesses, 
over  the  objection  of  plaintiff,  to  prove  the  actual  value  of 
the  effects  of  the  intestate  in  the  firm  of  Moran  &  Dowling, 
for  the  purpose  of  showing  that  they  were  worth  less  than 
the  price  for  which  they  were  sold  by  the  administrator. 
Error  is  assigned  on  this,  asset  forth  in  the  4th  and  5th 
grounds  of  the  motion  for  a  new  trial,  as  well  as  upon  the 
charges  based  on  it,  as  set  forth  in  the  22d  and  23d  grounds 
of  said  motion,  as  follows : 

(22.)  Because  the  court  erred  in  giving  in  charge  to  the 
jury  the  following  request  made  by  defendants :  *'  The 
defendants  are  not  required  to  account  for  the  proceeds  of 
any  property  in  which  the  estate  of  Dowling  had  no  inter- 
est, even  if  the  proceeds  of  such  property  went  into  the 
hands  of  John  Daley,  and  he  charged  himself  with  the 
same  in  liis  accounts  as  administrator  of  the  estate  of 
Dowling  ;'■ — there  being  no  evidence  to  sustain  such  charge. 

(23.)  Because  the  court  erred,  after  giving  the  said 
request,  in  charging  the  jury  as  follows :  "  That  is  to  say, 
if  Daley,  as  administrator  of  Dowling,  received  into  his 
hands  money  or  other  thing  which  did  not  belong  to  the 
estate,  and  by  mistake  or  accident  charged  himself  with  it 
as  belonging  to  the  estate,  when  it  did  not  belong  to  the 
estate,  he  would  not  be  liable  for  that  himself,  nor  would 
his  sureties  be  liable ;" — there  being  no  evidence  that  the 
said  Daley  had  received,  as  said  administrator,  money  or 
other  thing  which  did  not  belong  to  the  estate,  or  of  any 
mistake  or  accident. 

Upon  what  principle  an  administrator  or  other  trustee 
is  entitled  to  appropriate  to  his  own  use  any  supposed 
excess  in  the  value  for  which  property  entrusted  to  him 
may  have  been  sold,  we  are  unable  to  comprehend.  It  is 
a  fundamental  rule  that  he  can  make  no  profit  for  himself 
out  of  the  trust  estate.  This  principle  is  so  well  estab- 
V  72-37 
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lished  and  so  universally  recognized — indeed  so  essential 
to  the  honest  and  proper  management  of  property  so  situ- 
ated, that  he  is  never  encouraged  to  take  risks  with  it  for 
his  personal  aggrandizement;  on  the  contrary,  he  is  re- 
strained from  so  doing  by  being  compelled,  if  his  venture 
turns  out  unfortunately,  to  account  for  the  full  value  of 
what  is  lost ;  and  if  it  be  successful,  he  is  to  turn  over  his 
gain  to  the  beneficiary  of  the  fund  embarked  in  the 
enterprise.  Code,  §2332;  38  Oa.,  75  to  98;  Id.,  452 
to  458.  This  rule  applies  not  only  to  trustees  eo  nomine^ 
but  to  all  persons  sustaining  confidential  relations  to  others, 
such  as  executors  and  administrators,  guardians,  agents, 
oflBcers,  partners,  attorneys,  etc.  Mayor  of  Macon  vs.  Huff^ 
60  Ga,,  221,  228, 229. 

While  it  is  not  denied  that  the  administrator  is  amena- 
ble to  this  law,  it  is  insisted,  nevertheless,  that  there  should 
be  a  relaxation  of  it  in  favor  of  his  sureties.  But  why? 
Is  it  not  one  of  his  duties  to  account  faithfully  for  what 
comes  into  his  hands,  and  do  they  not  engage  by  their 
obligation  that  he  shall  perform  this,  among  other  duties, 
and  if  he  fiiils  to  do  so,  is  it  not  their  undertaking  to  make 
good  his  default  in  this  as  in  other  respects?  Such  is  the 
condition  of  their  bond,  witliout  which  he  could  never 
have  become  administrator  and  been  invested  with  the 
power  to  take  and  manage  the  estate.     Code,  §2506. 

The  fine  price  which  this  property  brought  does  not  ap- 
pear to  have  been  due  to  the  skill,  fidelity  and  good  man- 
agement of  the  administrator,  but  to  the  advantageous  and 
fortunate  condition  in  which  it  was  left  by  the  intestate, 
growing  out  of  his  connection  in  business  with  Moran,  and 
his  willingness  to  continue  in  business  with  the  party  who 
purchased  it. 

We  have  searched  this  record  in  vain  for  any  evidence 
that  the  return  of  this  property  by  the  administrator,  at 
the  price  for  which  it  sold,  was  the  result  of  either  "  acci- 
dent •'  or  "  mistake,"  or  that  he  "  charged  himself  with 
property  as  belonging  to  the  estate,  when  it  did  not  belong 
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to  the  estate."  On  no  principle  of  law  was  this  evidence 
competent  or  the  request  and  charge  given  to  the  jury 
justifiable?  Neither  can  it  rest  on  any  sound  legal  basis, 
and  were  there  nothing  else  objectionable  in  the  case,  this 
alone  would  compel  us  to  set  aside  the  verdict  and  order 
a  new  trial.  But  there  are  other  errors  quite  as  fatal,  and, 
if  possible,  more  so. 

2.  It  is  manifest  from  the  record  that  this  administra- 
tion has  been,  in  almost  every  respect,  irregular  and  ille- 
gal. Neither  inventory  nor  appraisement  has  been  made 
and  returned,  and  during  the  whole  time  it  continued, 
only  two  returns  of  the  administrator's  actings  and  doings 
with  the  estate  were  made  to  the  proper  court ;  the  first 
nearly  a  year  and  a  half  after  his  qualification,  and  the 
second  two  years  thereafter.  There  was  no  reason  why 
the  estate  should  not  have  been  speedily  wound  up  and 
turned  over  to  the  distributees;  that  they  were  minors 
affords  no  excuse  for  the  delay;  if  they  had  no  guardians, 
the  ordinary,  upon  proper  application  made,  would  have 
appointed  them ;  it  was  the  fault  of  the  administrator  that 
the  matter  was  so  long  neglected.  The  estate  seems  to 
have  been  kept  in  his  hands  for  an  object;  he  appears  to 
have  held  it  that  he  might  retain  the  custody  of  the  persons 
of  the  minor  children  eventually  entitled  to  it,  and  that  . 
he  might  absorb  not  only  its  entire  income,  but  corpus^ 
in  their  support  and  educulion ;  he  usurped  the  office  of 
guardian,  and  exercised  all  its  powers  and  privileges,  while 
he  seems  to  have  regarded  none  of  the  duties  and  respon- 
sibilities growing  out  of  the  relation. 

The  court  in  its  rulings  and  charges  seems  to  have  recog- 
nized his  right  to  do  so,  and  to  have  extended  to  Iiim 
higher  privileges  than  those  accorded  to  a  regularly  ap- 
pointed guardian,  in  the  settlement  of  his  accounts  with  his 
ward.  By  the  law,  a  guardian  is  allowed  all  reasonable 
expenses  and  disbursements  suitable  to  the  circumstances 
of  the  orphan  committed  to  his  care,  but  the  expenses  of 
maintenance  and  education  should  not  exceed  the  annual 
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protits  of  the  estate,  excei)t  by  the  approval  of  the  ordkiary 
previously  granted.     The  ordinary  may,  in  his  discretion, 
allow  the  corpus  of  the  estate,  in  whole  or  in  part,  to  be 
used  for  the  maintenance  and  education  of  the   ward. 
Code,  §1824.     This  discretion  to  encroach  upon  the  corpus 
is  confided  to  the  ordinary,  and  to  him  only ;  ho  represents 
the  state,  which,  as  parens patrioe^  stands  in  loco  parentis 
to  minors,  and  does  for  them  what  it  is  reasonable  to  sup- 
pose their  parent,  if  in  life,  would  do,  and  what  is  for  his 
family's  interest  and  honor.     The  ordinary  is  the  chosen 
organ  to  exercise  this  authority,  and  he  cannot  delegate  it 
to  another ;  but  it  seems  that,  where  the  trustee  has  exer- 
cised it  fairly  and  properly  without  the  consent  of  the 
ordinary  previously  given,  and  where  prompt  and  regular 
annual  returns  of  his  action  in  that  behalf  have  been  made, 
the  ordinary,  by  his  approval  of  such  returns,  may  ratify 
the   action.     No   decision  of  the  court  has  gone  further 
than  this.     15  Ga.,  451 ;  20  Id,,  325  ;  29  Id,,  682 ;  61  Id., 
452.     In  Hayne  vs,  Dunlap,  at  the  present  term  of  the 
court,  this  question  arose  incidentally,  and  we  construed 
§1824  with  §2540  of  the  Code,  and  concluded  that,  under 
the  authority  given  in  each  of  them,  neither  a  guardian 
nor  an  administrator,  who  had  paid  all  just  debts  and  claims 
of  every  sort  against  the  estate  of  his  intestate,  and  had 
left  in  his  hands  assets  or  property  belonging  to  minor 
heirs,  for  whom  no  guardian  had  been  aj)pointed,  or  for 
whose  guardianship  no  one  ai)plied,  could  appropriate  to 
the  support  of  his  ward  or  such  minor  heir,  without  the 
approval  of  the  ordinary,  more  than  the  income  of  his 
estate.     In  the  59  Ga.,  795,  the  present  Chief  Justice  said, 
in  pronouncing  the  judgment  of  the  court:  "  It  appears 
that  the  corpus  of  the  estate  was  encroached  upon  by  the 
guardian  without  any  order  of  the  court  therefor,  which 
is  against  the  statute.     That  allows  it  to  be  done  on  the 
approval  of  the  ordinary.     Code,  §1824."     The  case  in 
the  55  Ga,,  90,  holds  that,  on  a  settlement  between  guar- 
dian and  ward,  the  guardian  may  show  "  all  reasonable 
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disbursements  and  expenses  suitable  to  the  circumstances 
of  his  ward ;"  and  if,  in  the  series  of  years  in  which  he  lias 
managed  his  ward's  estate,  he  has  not  expended  the  corpus^ 
he  cannot  be  held  responsible  for  the  profits  or  interest  or 
the  estate,  though  he  may  have  spent  for  his  ward  more 
than  the  profits  and  interest  of  a  given  year,  in  that  year, 
or  less  another  year ;  provided,  during  the  whole  period 
of  his  guardianship,  he  has  not  expended  more  than  the 
entire  interest,  and  has  disbursed  it  reasonably  and  suita- 
bly to  the  circumstances  of  his  ward,  and  legally  in  other 
respects.  This  judgment  was  also  pronounced  by  the 
present  Chief  Justice,  who  seems  to  have  steadily  kept  m 
view  the  restrictions  upon  the  power  of  guardians  and 
administrators  to  exceed  the  income  of  wards  and  minor 
heirs.  This  bench  is  unanimously  of  opinion  that  there 
should  be  no  further  lelaxation  of  these  prudent  and  sal- 
utary restraints.  No  case  can  be  found  which  goes  to  the 
extent  of  shielding  an  administrator  or  guardian  from 
responsibility,  where  he  has  shown  himself  so  derelict  to 
duty  and  so  unmindful  of  his  obligations  as  in  the  present 
case. 

In  addition  to  other  shortcomings  already  noticed, 
this  administrator  kept  no  accounts  against  these  minor 
heirs  for  boanl,  tuition,  nursing,  clothing,  etc.,  during  the 
long  time  thc»y  remained  under  his  care.  In  the  last  of 
his  returns  received  and  allowed  by  the  ordinary,  he  is 
credited  with  two  thousand  one  hundred  and  twenty-four 
dollars  ($2,124),  for  three  and  a  half  years'  board  and  ser- 
vant hire  for  these  three  minors.  The  charge  is  unsup- 
ported by  a  single  voucher,  and  not  one  item  of  this  large 
amount  is  given.  In  returns  prepared  for  subsequent  years 
but  never  received  or  approved,  and  a  portion  of  tliem  not 
even  sworn  to,  similar  charges  appear.  In  this  way  this 
estate,  both  principal  and  income,  has  been  entirely  ab- 
sorbed, in  violation,  as  we  think,  of  every  principle  of  right 
and  justice  recognized  and  enforced  by  the  law. 

3.  That  regular  returns,  received  and  approved  by  the 
ordinary,  are  only  prima  facie  evidence  in  favor  of  the 
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administrator  or  his  securities,  will  not  be  questioned ;  and 
there  is  just  as  little  doubt  that  others,  made  out  with  a 
view  of  presenting  them,  but  which  were  never  received  or 
approved  by  the  ordinary,  and  some  of  them  not  even  veri- 
fied, while  they  may  be  used  as  admissions  by  the  plain- 
tilF  in  this  action,  are  not  evidence  in  favor  of  the  defend- 
ants or  of  their  principal,  unless  their  correctness  is  satis- 
factorily proved  by  other  testimony.  It  was  made  the 
duty  of  the  administrator,  by  law,  to  keep  these  accounts, 
to  support  1  hem  by  proper  vouchers,  and  to  present  them 
annually  for  ex.imination  and  approval  by  the  proper  au- 
thority, and  no  one  but  himself,  and  those  engaged  for  h.s 
fidelity  could  sulFer  detriment  or  injury  in  consequence  of 
his  failure.  "It  is  an  imperative  duty  of  an  accounting  party, 
whether  an  agent,  a  trustee,  a  receiver  or  an  executor  (for 
in  this  respect,  as  was  remarked  by  the  Lord  Chancellor,  in 
Lord  Hardwick  vs.  Vernon,  they  all  stand  in  the  same  sit- 
uation), to  keep  his  accounts  in  a  regular  manner,  and 
to  be  always  ready  with  his  accounts  ;  neglect  of  this  duty 
is  a  ground  for  charging  him  with  interest  on  balances  in 
his  hands  and  wiih  cost.  So  a  trustee  and  executor  is 
bound  to  render  every  necessary  information  that  is  re- 
quired of  him  ;  and  he  who,  undertaking  to  give  informa- 
tion, gives  but  half  jnformation,  in  tho  view  of  a  court  of 
chancery  conceals  ;  if  ho  has  not  all  the  information  neces- 
sary, he  is  bound  to  seek  for  it,  and  if  practicable,  to  obtain 
it."  2  Spcnce.  Eq.  Jur.,  f)21.  This  glaring  omission  of  duty 
can  scarcely  bo  supplied  by  an  attempt  to  prove  a  quayitum 
meruit  as  to  board,  in  this  case,  J)y  the  keeper  of  a  hotel 
or  fashionable  city  boarding-house,  who,  it  is  fair  to  infer, 
furnislied  much  more  sumptuous  fare  tlian  the  plaintiflF  is 
shown  by  this  record  to  have  received  from  this  adminis- 
trator, and  by  similar  proof  as  to  other  things  alleged,  but 
not  proved  to  hare  been  furnished.  If  this  is  good  law, 
and  we  entertain  no  doubt  that  it  is,  it  follows  that  there 
was  error  in  the  charges  excepted  to  upon  this  subject. 
How  far  this  omission  may  be  supplied  by  proper  proof 
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of  this  character,  we  do  not  fully  determine.  The  charac- 
ter and  quality  of  the  board  furnished,  of  the  clothing,  etc., 
supplied,  may  be  proved  by  one  acquainted  with  the  worth 
of  them,  at  the  various  times  when  furnished,  but  the 
amounts  allowed  as  credit  on  tliis  account  must  not  ex- 
ceed the  annual  income  of  plaintifTs  property  during  his 
minority ;  and  if  lie  rendered  any  services  to  the  adminis- 
trator or  his  wife,  in  keeping  bar  or  shop,  or  in  any  other 
way,  the  value  of  such  services  must  be  deducted  from  the 
defendants'  charges  for  supplies.  If  all  the  income  from 
his  estate  was  not  consumed  in  this  way,  then  the  defend- 
ants must  likewise  account  for  the  excess. 

4.  We  do  not  think  that  the  plaintiff  admitted  on  the 
stand,  as  claimed  by  defendants'  counsel,  his  willingness 
to  pay  tlie  demand  set  up  by  them,  for  his  board  mainte- 
nance, etc.  He  only  expressed  perfect  willingness  to  allow 
the  defendants  such  an  amount  as  ho  would  have  been 
willing  to  have  allowed  the  administrator  for  support, 
maintenance  and  education;  was  willing  to  allow  him 
such  sum  as  would  be  reasonable  and  proper,  for  what  he 
furnished  while  he  lived.  He  thought  the  services  ren- 
dered the  administrator  and  his  family  wortli  his  food  and 
lodging. 

6.  The  plaintiir  put  in  evidence  an  incomplete  return  of 
the  defendant  as  an  admission.  This  return  had  folded 
in  it  various  receipts,  accounts,  etc.,  referred  to  as  vouchers 
therein.  These  papers  he  objected  to  putting  in  as  his 
evidence,  but  was  compelled  by  tlie  court,  over  his  pro- 
test, to  do  so,  upon  the  idea  that  they  were  a  part  of  the 
admission.  In  this,  we  think,  there  was  error.  The  rule 
upon  the  subject  is,  that  when  an  admission  is  given  in 
evidence,  it  is  tlie  right  of  the  opposite  j)arty  to  have  the 
whole  of  it,  and  everything  connected  therewith.  Oode, 
§3791.  Tiiat  is,  when  the  plaintiff  had  given  in  the  return 
as  an  admission,  if  the  defendants  could  have  shown  that 
the  enclo8e<l  papers  were  either  a  part  of  the  admission,  or 
were  connected  therewith,  they  might  have  given  them  in. 


568  SUPREME  COURT  OF  GEORGIA. 

Surge  ei  cd,  vs.  Hamilton  ct  ai.,  executon. 

The  plaintiff  declined  to  do  so,  because  he  desired  to  assail 
them,  which  he  could  not  have  done  had  he  made  them 
his  evidence. 

6.  We  perceive  no  error  in  admitting  testimony  to  sus- 
tain the  credit  of  the  witnesses  for  either  side,  whose  ve- 
racity had  been  assailed  in  any  of  the  modes  pointed  out  in 
the  Code. 

7.  We  deem  it  unnecessary  to  notice  other  exceptions 
in  the  record.  Under  the  circumstances,  it  would  be  im- 
proper to  enter  into  an  analysis  of  the  testimony,  and  to 
specify  more  particularly  than  we  have  already  done,  why 
the  verdict  should  be  set  aside,  and  a  new  trial  granted, 
because  it  is  contrary  to  law  and  evidence. 

Judgment  reversed. 


BuRGE  et  al.  V8,  Hamilton  et  aL^  executors. 

[This  cose  was  argued  at  the  last  term,  and  the  decision  reserved.] 

1.  A  will  was  executed  on  July  18,  ISSl ;  as  offered  for  probate,  it 
was  written  on  ten  pages;  pages  1,  2,  3,  4,  5,  7  an<l  9  were  clearly 
numbered,  and  without  alteration  in  the  numbering;  on  page 6, 
the  nunihor  ai)pearcd  tj  liave  been  changed  from  5  to  0 ;  on  page 
8,  the  n:iiul)iT  ai)pearcd  to  liave  been  altere<l  from  7  to  S ;  on  the 
last  page,  the  number  at  the  top  of  the  page  had  been  altered  from 
11  to  10 ;  at  the  b«>ttom  of  this  page  was  the  number  11 ;  the  entire 
will  was  in  tlie  handwriting  of  the  testator,  and  his  signature  was 
on  cjicli  of  the  pages ;  each  page  containerl  a  separate  paragraph  of 
the  will.     On  the  last  page  was  written  the  following : 

"I  nominate  and  appoint  David  B.  Hamilton,  Judge  Cxeorge  Hillyer 
and  Khen  Hillyer  to  be  executors  of  this  my  will,  to  carry  the 
same  iMi«>  ilieet  according  to  law,  and  whi(rh  will  I  have  written 
on  the  :il>')vo  arid  foregoing  pages,  numbered  from  1  to  11  inclu- 
sive, and  iileiitilied  by  namo  on  the  margins,  and  hereunto  sub- 
8cri)>ed  my  hand  ami  affixed  my  seal  for  its  duo  execution,  this 
the  ISlh  d:iy  of  July,  1881." 

On  the  pa.'e  i)rece«ling  this,  and  numbere*!  0,  was  the  residuary 
clause,  leaving  all  the  residue  of  the  estate  to  a  residuary  legatee. 
In  July,  IS^J,  a  codicil  was  executed,  in  which  it  was  stated  that 
it  was  a  codicil  to  the  will  of  July  18,  IS*^] ,  and  tliat  said  will  was 
ratified,  ajiproved  and  declared  to  be  the  testator's  *'last  will  in 


^kl 


FEBRUARY  TERM,  1884.  569 

Burge  d  al.  vs.  Hamilton  et  al.,  executors. 

all  respectSi  except  in  so  far  as  the  same  is  changed  by  this  codi- 
cil ;''  it  also  referred  to  the  witnesses  to  the  original.    "Ihis  codici^ 
was  written  by  the  attorney  and  confidential  adviser  of  the  testa- 
tor, and  its  pages  were  numbered  12,  13  and  14.  It  referred  to  the 
subject-matter  of  certain  of  the  items  contained  in  the  original 
will.    This  codicil  was  attached  to  the  paper  offered  as  the  origi- 
nal will ;  and  the  two  were  offered  for  probate  together,  as  form- 
ing the  last  will  and  testament  of  the  testator :   # 
Held,  that  the  two  papers  together  present  an  ambiguity  as  to  the 
number  of  pages  and  the  identity  of  the  paper  as  propounded  with 
the  will  as  executed ;  and  it  was  admissible  to  show  by  the  attor- 
ney, who  drew  the  codicil  and  was  a  witness  to  it,  that  the  will, 
as  then  exhibited  to  him  by  the  testator,  was  the  same  as  that 
offered  for  probate ;  that  it  had  only  the  same  ten  pages ;  that  he 
read  it  over  to  the  testator  carefully  page  by  page,  to  see  what 
alterations  were  desired  to  be  made  by  the  codicil ;  that  he  took 
it  home  with  him,  at  testator's  request,  to  see  that  it  should  be  all 
right,  and  that  the  codicil  might  be  prepared  so  as  to  fit  in  with 
it ;  and  that  he  mentioned  to  the  testator  the  mistake  in  paging, 
who  simply  observed  that  it  was  a  mistake, 
(a.)  Such  facts  could  be  shown  by  the  attorney  who  drew  and  wit- 
nessed the  codicil,  and  being  supported  by  adminicular  proof  of 
identity,  it  would  warrant  the  jury  in  finding  in  favor  of  the  will. 
2.  The  following  principles  may  be  deduced  from  the  decisions  of  the 
English  courts,  and  the  Code  and  decisions  of  this  court  do  not 
conflict  with  them,  but  in  many  respects  enlarge  the  scope  thereof, 
(a.)  i  arol  evidence  is  admissible  to  explain  ambiguities. 
(&.)  Also  to  show  what  papers  constitute  a  will  offered  for  probatOi 
with  the  attesting  clause  and  witnesses  signing  according  to  law. 
(c.)  Also  to  show  the  identity  of  the  will  with  the  paper  propounded, 
by  statements  of  the  testator  at  the  time  of  the  execution,  before 
the  execution  and  after  it. 
id,)  Greater  latitude  is  j^civen  to  the  admission  of  parol  evidence  on 
issues  of  probate  than  on  the  construction  of  the  will  after  probate, 
(e.)  A  codicil  expressly  affirming  a  will  which  could  not  convey  re- 
alty or  was  illegally  executed,  if  that  codicil  be  legally  executed, 
made  the  will  valid,  especially  if  annexed  thereto, 
(f.)  A  will  identified  in  part  will  not  be  refused  probate  as  to  that  part 
because  of  the  uncertainty  of  other  probable  parts,  the  contents  of 
which  lost  or  missing  parts  are  unknown. 
3.  Although  a  will  as  originally  executed  may  have  been  altered  by 
the  testator  after  that  execution,  yet  if  republished  by  a  codicil,  by 
being  referred  to  therein  and  annexed  thereto,  it  is  made  valid 
thereby ;  and  it  may  be  proved  by  extrinsic  evidence  that  the  al- 
teration was  madc'before  the  codicil. 
(a.)  Revocavit  vel  non  is  a  similar  question  to  (imaan^veZnon,  and  is  a 
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question  of  fact  for  the  jury ;  and  declarations  made  prior  to  or  at 
the  time  of  the  execution  of  the  will  or  its  revocation  are  clearly 
admibsible. 

4.  Taking  into  consideration  the  circumstances  of  the  case,  it  ia  mor- 
aliy  certain  that  the  will  and  codicil  offered  for  probate  contain 
the  disposition  and  the  entire  disposition  which  the  testator  de- 
sired to  make,  and  did  make,  of  his  property. 

(a.)  The  parts  olla  will  identified  would  not  fail  of  probate  en  ac- 
count of  a  missing  part  whose  contents  were  unknown ;  and  it  not 
appearing  in  this  case,  if  any  part  be  missing,  how  far  it  would  in- 
terfere with  that  which  is  present  or  in  what  way,  a  court  will  not 
destroy  legacies  before  it. 

5.  The  judge  has  the  discretion,  in  trying  issues  in  civil  cases,  to  have 
the  jury  stricken  from  the  grand  jury  list. 

6.  There  was  no  error  in  the  charge  or  refusal  to  charge  on  the  sub- 
ject of  the  will  being  unnatural.  A  husband  and  wife  being  one, 
her  kindred  become  his,  and  legacies  to  them  were  not  unnatural. 

(a.)  In  this  case,  it  w^as  more  natural  that  the  testati^r  should  give  his 
property  to  liis  wifc*s  kindred  who  grew  up  around  him  and  asso- 
ciated with  him — especially  those  whom  he  raised  from  infancy — 
than  to  those  of  his  own  kindred  whom  he  rarely  saw  and  scarcely 
knew. 

7.  There  was  not  enough  evidence  on  the  issue  of  undue  influence  to 
raiHo  a  iiucstion  about  its  exercise  by  anybody  over  such  a  man  as 
tlie  testator  wus,  in  tlie  legal  sense  of  undue  influence ;  and  there 
was  no  error  which  hurt  the  plaintiffs  in  error  in  refusing  to  charge 
as  re(iuested  thereon. 

8.  There  was  no  error  in  ruling  and  charging  to  the  effect  that  parol 
evidence  could  not  change,  add  to  or  contradict  a  written  will,  but 
where  there  were  ambiguities,  whether  latent  or  patent,  they  could 
bo  explained  by  it ;  nor  in  refusing  requests  to  charge  to  the  con- 
trary, 

(a.)  There  woro  ambiguities  needing  explanation,  and  il  was  proper 
to  refuse  tocliarge  on  the  theory  that  there  were  none. 

9.  There  was  no  error  in  the  admission  of  parol  evidence  to  identify 
the  paper  propounded  as  the  will  of  the  <lecedent. 

(a.)  There  was  no  error  in  the  charges  or  refusals  to  charge  which 
reiiuircs  a  new  trial.  The  general  charge  was  fair,  and  the  issues 
were  fully  and  fair  submitted. 

10.  Motions  for  continuance  are  in  the  discretion  of  the  presiding 
judgi',  and  unless  that  discretion  has  been  abu.se>l  and  the  ends  of 
justice  demand  it,  this  court  will  not  interfere  with  the  ruling  of 
the  court  below. 

(a.)  It  will  not  necessitate  a  new  trial  that  the  court  refused  a  con- 
tinuance, on  the  ground  that  a  witness  had  not  been  examined  by 
interrogatories  and  was  under  promise  to  be  present  and  her  prefl- 
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ence  was  desirable,  where  it  appears  that  such  witness  was  de- 
sired to  testify  on  the  question  of  undue  influence,  and  that  if  her 
testimony  were  had,  it  would  not,  and  ought  not,  to  change  the 
verdict. 
(6.)  Nor  will  it  require  a  new  trial  because  the  court  refused  a  con- 
tinuance on  the  ground  that  certain  clients  of  the  moving  attorney 
had  just  been  mode  parties,  it  appearing  that  they  lived  in  other 
states  and  were  infants,  and  could  have  been  of  little  use  on 
the  issue  of  undue  influence,  and  the  great  issues  in  the  case  being 
on  legal  questions — on  the  admissibility  of  the  testimony  of  tlie 
attorney  who  drew  the  codicil  to  the  will,  on  the  admissibility  of 
the  testator's  statements,  on  the  words  and  figures  of  the  will  and 
codicil,  whether  plain  or  ambiguous ;  especially  as  it  does  not  ap- 
pear that  any  one  of  the  absent  clients  was  a  lawyer  or  capable  of 
aiding  counsel  in  this  case. 

Hall,  J.,  concurred. 

Blakdfobd,  J.,  dissented  from  10th  head-note  and  subdivisions. 
June  10, 18S4. 

Evidence.  Wills.  "  Husband  and  Wife.  Ambiguity. 
Continuance.  Parties.  Before  Judge  Stewart.  Floyd 
Superior  Court,     March  Term,  1883. 

On  August  7, 1882,  D.  B.  Hamilton,  George  Hillyer  and 
Eben  Hillyer,  as  executors,  propounded  for  probate  a  paper 
as  the  last  will  of  Alfred  Shorter,  deceased,  with  a  codicil 
thereto.  They  set  out  the  names  of  a  number  of  persons 
as  being  next  of  kin  of  the  testator.  Citation  issued,  and 
was  served  and  published.  A  caveat  was  filed,  on  the 
grounds  of  undue  influence,  fraudulent  practices  to  influ- 
ence the  testator ;  that  he  labored  under  a  mistake  of  fact 
as  to  the  conduct  of  his  heirs  at  law ;  that  he  was  between 
eighty  and  ninety  years  of  age,  and  yielded  himself  to  the 
wishes  of  D.  B.  Hamilton  and  his  family ,  and  refused  them 
notliing,  and  that  frauds  were  practiced  by  them  in  vari- 
ous ways ;  that  letters  written  were  never  received ;  and 
that  relatives  were  so  treated  as  to  be  compelled  to  leave, 
etc. 

The  ordinary  rendered  judgment  in  favor  of  the  will, 
and  ordered  it  to  be  recorded,  and  caveators  entered  an 
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appeal.  On  November  20,  1882,  at  the  instance  of  the 
propounders,  the  judge  of  the  superior  court  passed  an 
order  to  have  citation  and  service  perfected  on  certain  per- 
sons, as  heirs  at  law  and  next  of  kin  of  the  testator,  who 
had  not  previously  been  named,  and  making  them  parties. 
One  of  the  parties  so  named  was  a  resident  of  Georgia ; 
the  others  were  living  in  Florida,  Washington,  D.  C,  and 
Arkansas,  and  were  to  be  served  by  publication. 

When  the  case  was  called,  on  March  28, 1883,  a  motion 
was  made  for  continuance.  (For  the  grounds,  see  the  first 
ground  of  the  motion  for  new  trial.)  This  was  overruled. 
The  order  overruling  it  recited  that  it  appeared  "  that  all 
parties  interested  have  been  made  parties  to  the  record  in 
this  case,  and  service  having  been  duly  perfected  on  them 
(as)  heretofore  required." 

An  order  was  taken,  reciting  that  two  of  the  caveat- 
ors were  minors,  and  T.  P.  Burge,  one  of  the  original  ca 
veators,  was  appointed  guardian  ad  litem  for  them,  and 
accepted  the  appointment.  All  of  the  caveators  then  filed 
an  amendment  to  their  caveat;  and  at  their  instance  the 
court  passed  an  order  allowing  this  amendment  and  again 
making  all  the  parties  named  parties  to  the  case.  (The 
chronological  order  of  the  orders  making  parties  and  the 
motion  for  continuance  was  a  subject  of  difference  in  argu- 
ment, but  they  appear  in  the  record  in  the  order  stated.) 
Another  amendment  was  also  filed  and  allowed.  The 
caveat,  as  amended,  was  to  the  whole  will,  on  the  ground 
that  it  was  not  the  will  of  the  testator  and  was  not  the 
same  document  referred  to  by  him  in  the  codicil ;  it 
was  also  to  specific  legacies,  on  substantially  the  grounds 
already  stated,  and  because  of  an  alleged  alteration  in  one 
of  the  items. 

It  is  unnecessarv  to  recite  the  voluminous  evidence  in 
this  case,  further  than  to  state  that  certain  loose  sheets, 
which  appeared  to  have  been  a  part  of  a  will  of  testator, 
were  introduced  in  evidence  by  the  caveators.  These  were 
numbered  6,  7,  8  and  9.    The  first  three  were  marked 
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'•  cancelled  and  subsequent  will  executed,"  and  signed  by 
the  testator,  and  the  fourth  sheet  had  marks  drawn  across 
it,  and  his  signature  thereon  was  erased. 

The  evidence  of  T.  W.  Alexander,  Esq.  (on  which  one 
ground  of  the  motion  for  new  trial  was  based),  on  the  sub- 
ject of  the  will  and  codicil,  was  substantially  as  follows : 

I  drafted  the  codicil  8th  July,  1882.  I  received  a  message  from 
Col.  Shorter  through  Mr.  Hamilton  that  he  desired  to  see  me  about 
some  business.  The  request  was  that  I  should  go  at  my  earliest  con- 
venience. ■  I  went  immediately.  I  met  Mrs.  Hamilton  at  the  door ; 
told  her  I  had  come,  nt  Col.  8horter*s  request,  to  see  him.  She  invited 
me  into  the  parlor.  She  then  carried  mo  into  his  room.  I  went  in, 
and  he  said :  ''Martha,  open  my  bureau  or  trunk.''  Told  her  to  get 
a  tin  box,  which  she  did.  He  then  told  her  to  unlock  it.  She  did 
so,  and  then  left  the  room.  Col.  Shorter  told  me  he  had  previously 
made  a  will ;  had  sealed  it  in  an  envelope  and  put  it  in  the  box ;  tliat 
lately  he  had  concluded  to  make  two  or  three  changes  in  it,  and 
wanted  me  to  prepare  a  codicil  to  the  will.  He  picked  up  the  will 
from  the  box,  and  said :  *'  When  I  made  the  will  I  sealed  it  up  and 
marked  it  as  you  see  it  is  marked,  and  had  no  idea  that  I  would 
change  it."  He  gave  me  the  envelope,  and  asked  me  to  break  it  and 
make  the  changes.  He  said  that  no  one  in  the  world  knew  what  his 
will  contained,  and  he  requested  that  i  would  not  disclose  its  contents 
to  any  one,  as  he  did  not  want  any  one  to  know  its  contents  until 
after  his  death.  This  envelope  was  directed  to  the  ordinary  of  Floyd 
county,  Ga. ;  it  is  the  identical  one  he  took  from  the  tin  box,  and 
which  contained  his  will.  I  broke  it  at  his  re<iuest  and  read  the  will 
over  to  him.  He  was  lying  on  the  bed.  As  I  would  read  he  would 
occasionally  make  remarks  about  certain  legacies  in  the  will ;  dis- 
cussed several  of  them ;  some  at  considerable  length.  When  I  fin- 
ished reading  the  will,  he  told  me  what  changes  he  wanted.  At  a 
table  by  his  bed  side  I  made  a  memorandum  of  the  changes.  [Pro- 
ducing paper.  1  This  is  the  pai>er  and  memorandum  I  made  at  the 
time.  I  intended  and  expected  to  prepare  a  draft  of  the  codicil  right 
there,  but  he  remarked  to  me :  ''  I  wanted  you  to  examine  that  will 
to  see  if  it  was  properly  drawn  and  executed  to  stand  the  test."  I 
examined  it  and  told  him  that  I  could  see  no  defect  about  it.  He  then 
remarked  that  he  preferred  that  I  take  the  will  home  with  me,  re- 
read it,  and  prepare  the  codicil  there.  After  that  I  remained  and 
talked  with  him  perhaps  an  hour  longer ;  I  think  that  I  spent  at  least 
two  hours  with  him.  After  I  got  through  with  the  business  and  con- 
cluded my  visit,  I  left,  bringing  the  will  with  me  to  town  to  my  office. 
Daring  the  time  I  was  there,  we  conversed  on  various  topics.  He 
was  weak  and  lying  on  top  of  the  bed.    Ho  was  l3ring  down  during  a 
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portion  of  the  time  I  was  there ;  perhaps  half  the  time.  During  the 
time,  he  got  up  and  lit  his  pipe ;  he  was  an  inveterate  smoker.  He 
said  to  me,  ''  I  can't  offer  you  a  pipe.''  But  he  walked  to  the  ward- 
robe and  got  a  box  of  cigars,  and  I  took  one.  Wc  talked  about  vari- 
ous things,  but  mainly  about  this  will  and  the  disposition  of  his  prop- 
erty. I  will  give  details  as  well  as  I  remember.  He  mentioned  that 
he  had  given  the  college  a  certain  amount  of  money.  That,  of  course, 
could  not  be  used  as  it  was.  He  said,  "  I  know  they  need  funds  for 
apparatus  and  about  fixing  the  halls,"  and  said,  **  I  want  to  give  the 
coUege  five  thousand  dollars  in  addition ;  and  I  want  that  arranged 
BO  that  it  can  be  used  immediately,  under  the  direction  of  the  presi- 
dent." He  said,  "I  want  to  give  the  college  five  thousand  dollars 
so  that  it  can  be  used  immediately."  That  he  wanted  to  turn  over 
the  five  thousand  dollars  before  his  death,  if  he  had  tho  funds  on  hand 
to  do  it  with.  Ho  told  mc  also  that  ho  had  a  relation  by  the  name  o^ 
Mrs.  Ansley,  who  was  in  poor  health,  or  her  husband  was,  and  that 
he  wanted  to  assist  her ;  that  he  wanted  to  give  her  five  thousand 
dollars.  He  also  said  that  she  had  a  daughter  at  Shorter  College ; 
that  he  had  heard  the  teachers  speak  of  her  in  a  very  complimenta- 
ry way,  and  that  ho  wanted  her  to  have  a  thousand  dollars  to  com- 
plete her  education.  In  reference  to  Milton  Cooley,  he  said  :  "  I  gave 
Cooley  a  legacy,  but  since  that  time  he  has  died.  He  asked  me  what 
was  best  in  the  matter ;  said  that  ho  didn't  want  to  give  it  to  Mrs. 
Cooley,  so  that  the  children  and  she  could  squander  it ;  wanted  to 
put  it  in  the  hands  of  a  trustee,  so  that  the  family  would  get  the  bene- 
fit of  it.  I  suggested  to  him  t!iat  ho  could  appoint  a  trustee.  He 
BUggestecl  Dr.  Hillyer.  I  told  him  that  I  thought  it  would  do  very 
well.  He  told  me  that  he  had  been  settling  with  the  Cooley  and 
Harper  children,  and  within  the  last  two  or  three  years  had  paid  over 
to  them  about  thirty  thousand  dollars— thrco  thousand  each — except 
Milton  Cooley,  who  was  entitled  to  three  thousand  dollars.  He 
said :  **  I  have  not  paid  him,  but  have  a  bond  with  an  accumulation 
of  three  hundred  <iollars  interest,  which  has  never  been  paid  him 
nor  his  family."  I  said  to  him :  *'  I  see  in  your  will  you  have  not 
arranged  about  tho  selling  of  the  three  thousand  dollars  in  bonds. 
Your  executors  may  feel  embarrassed  by  this  omission.  It  is  best 
for  you  to  provide  for  that,"  And  it  was  so  done  in  the  codicil.  I 
believe  those  are  the  three  provisons  he  made  in  the  codicil  that  I 
now  remember. 

Q.  "In  whose  handwriting  is  the  original  will,  in  the  body  of  the 
will?" 

A.  "I  had  a  conversation  with  him  on|that  subject.  I  saw  that  the 
whole  of  it  was  in  his  own  handwriting — all  except  the  signatures  of 
the  witnesses.  This  was  the  part  of  it  not  in  his  own  handwriting. 
I  said  to  him:  'I  see  that  this  will  is  in  your  own  handwriting.' 
He  said,  'Yes/  that  George  Hillyer  had  drawn  a  will  for  him  before* 
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and  that  lie  had  drawn  it  from  that.  I  took  it  that  he  had  drawn  it 
in  the  form  of  the  will  tliat  George  Hillyer  drew  for  him.  In  reading 
over  the  residuary  clause,  he  spoke  of  Mrs.  Hamilton.  After  read- 
ing that  residuary  clause,  Mr.  Shorter,  of  liis  own  volition,  introduced 
the  subject  of  his  kind  feeling  for  Mrs.  Hamilton,  and  remarked  to 
me  that  he  and  his  wife  raised  her,  I  believe  was  his  expression ; 
that  she  had  lived  with  them  all  of  her  life,  and  made  tiiis  asser- 
tion :  *I  have  as  great  love  or  affection  for  her  as  you  possibly  can 
have  for  one  of  your  daughters.'    That  was  about  the  bubstance, 

and  almost  the  language  he  used From  his  conduct  and 

conversation  on  that  occasion  and  the  manner  of  his  ueiivery ;  Uiu 
way  he  demeaned  himself  in  that  re8X)ect,  I  discovered  not  the  least 
diminution  in  his  mind  between  that  and  any  other  period  of  his  life, 
so  far  as  the  business  in  hand  was  concerned,  and  that  is  all  we  have 
to  do  with.  I  remember  having  this  impression  on  my  mind  when  I 
wo^i^  there,  finding  him  on  his  bed :  I  thought  that  I  would  see  whether 
mere  was  any  failure  in  his  mind,  and  I  talked  with  him  for  that  pur- 
pose, and  I  decided  in  my  own  mind  that  he  was  as  competent  as 
anybody  could  be,  except  so  far  as  his  physical  condition  was  con- 
cerned. His  mind  was  clear.  I  brought  the  will  to  my  office,  and 
the  memorandum  I  had,  according  to  his  re(iucrtt,  and  prepared  the 
codicil.  Before  I  left  his  house  the  question  came  up,  and  I  said  to 
him,  'Mr.  Short cf,  it  will  be  necessary  to  have  three  witnesses  to 
the  codicil,  as  to  the  will,  and  as  you  seem  anxiou  to  have  this  at- 
tended to,  I  will  prepare  it  and  be  back  on  Monday  morning  at  nine 
o'clock. '  ....  1  met  Dr.  Holmes  at  the  door,  and  told  him  what 
had  occurred  m  reference  to  the  execution  of  the  codicil,  and  told 
him  to  come  out  Monday  morning ;  that  Mr.  Selkirk  would  bo  there, 
60  that  we  could  witness  it  without  any  inconvenience.  On  Monday 
morning  I  saw  Dr.  Holmes,  and  he  proposed  to  take  me  out  to  Col- 
onel Shorter's  in  his  buggy.  We  went  out  there  at  nine  o'clock. 
The  remark  was  made  by  Mr.  Shorter  that  we  were  very  nearly  on 
time.  Mr.  Selkirk  was  there.  I  asked  him  and  Dr.  Holmes  to  walk 
in  Mrs.  Hamilton's  room  till  I  could  sec  Mr.  Shorter.  I  went  into 
Colonel  Shorter's  room  and  read  the  codicil  to  him.  I  went  in,  closed 
the  door,  and  read  the  codicil  to  him,  and  it  was  all  to  his  satisfaction 
and  purpose.  I  then  went  into  the  room  where  Mr.  Selkirk  and 
Dr.  Holmes  were,  and  brought  them  into  Mr.  Shorter's  room.  Mr. 
Shorter  was  lying  oa  the  bed  then.  There  was  a  little  table  near  the 
bed,  and  the  paper  and  a  pen  lying  on  it.  Mr.  Shorter  got  up.  I 
handed  him  a  blank  l)ook,  and  he  wrote  his  name  at  the  proper  place 
forthe  execution  of  the  codicil,  and  on  the  margin  of  each  of  the  pages, 
Dr.  Holmes,  Mr.  Selkirk  and  myself  witnessing  the  operation.  I 
forget  if  Dr.  Holmes  signed  first,  but  we  three  signed  it  in  three  feet  of 
bis  bed.  This  is  the  paper  in  my  handwriting.  I  was  going  to 
explain  that,  when  the  signatures  had  all  been  attached,  I  attached 
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the  codicil  to  the  will.  I  had  taken  some  fasteners  out  there  for  the 
purpose  of  attaching  it  to  the  will  when  it  was  signed.  I  attached  it 
upon  the  table.'' 

Q.  ''You  mean  you  attached  this  codicil  to  the  will?" 

A.  "  )Le s  Hir  I  understand  that  it  lias  been  detached  sometime 
since  the  probate.  It  was  attached  then.  I  folded  it  up,  put  it  in  an 
envelope  at  Mr.  Shorter' s  re(iuest,  and  that  is  the  envelope  that 
put  it  in.  [Identifying  envelope.]  It  was  sealed  up  in  his  presence 
and  in  the  presence  of  the  others.  This  is  the  direction,  "Last  wil^ 
of  Alfred  Shorter."  Addressed  to  "Henry  J.  Johnson,  Ordinary  of 
Floyd  County. ' '  He  told  me  that  he  wanted  it  addressed  as  the  other 
paper  was,  and  it  was  addressed  that  way.  I  left  it  lying  on  the 
table.  I  don't  remember  about  that.  It  was  either  left  on  the  table 
or  handed  to  him.  We  three  remained  iu  the  room  in  conversation 
for  a  ('on^3idcruble  length  of  time.  I  was  there  that  morning  more 
than  an  hour — perhaps  an  hour  and  a  half.  It  was  left  there  with 
Colonel  Shorter.  The  next  time  I  saw  it,  it  was  in  the  of^ce  of  Mr. 
D.  B.  Hamilton.  On  the  morning  after  Mr.  Shorter  wis  buried,  I 
went  to  that  place  and  met  Mr.  Johnson,  the  ordinary,  Dr.  Hillyer, 
Judge  Hillyer  and  Mr.  Hamilton.  Mr.  Johnson  handed  the  package 
containing  the  will  to  me.  I  found  it  sealed  up  as  it  was  at  Mr. 
Shorter's  house.    I  was  reciuested  to  open  it,  and  I  did  so." 

Q.  "Who  asked  you?" 

A.  "Mr.  Johnson.  He  asked  me  to  open  it  and  see  if  it  was  the 
identical  paper.  I  opened  it,  read  it  and  recognized  it  to  bo  the  inden- 
tical  will.  I  read  it  out  and  recognized  that  it  was  the  same  will 
that  I  had  read  at  Mr.  Shorter's.  At  the  time  of  executing  the 
codicil,  testator  was  as  rational  upon  all  subjects  as  he  ever  was.  I 
will  mention  another  thing  which  I  had  forgotten  to  state,  ifpon 
this  occasion,  seeing  that  there  was  reference  in  the  will  and  codicil 
to  a  little  book,  or  to  a  book  to  which  Mr.  Sliorter  referred,  I  re- 
marked to  him  that  it  might  be  important  at  some  time  or  other  to 
identify  that  book,  and  I  would  like  to  see  it  and  examine  it.  I  think 
that  was  on  the  morning  of  the  execution  of  the  codicil,  before  these 
other  gentlemen  had  come  in,  however.  He  tlien  got  the  book  out  of 
the  same  little  box  from  which  the  will  had  been  token  (I  recognize 
that  book  you  had  as  the  one),  and  handed  it  to  me.        .        .        ." 

Q.  "I  believe  you  said  the  body  of  the  will  was  in  Colonel  Shorter's 
handwriting?" 

A.  "Yes,  I  recognize  it  as  such.  I  have  had  a  great  deal  of  acquaint- 
ance. I  have  seen  him  write  a  great  deal.  I  didn't  examine  it  crit- 
ically at  the  time.  I  have  since.  There  is  not  a  word  of  it  that  pui^ 
ports  to  be  in  his  handwriting  that  is  not  in  his  handwriting,  ia  my 
opinion.  The  word  'Forty,'  in  the  Beeland  bequest,  alleged  in  the 
cat'cai  to  have  been  orignally  'Seventy-five,'  never  attracted  my  at- 
tention nor  impressed  itself  on  my  mind  at  all,  except  that  I  knew 
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that  the  bequest  to  those  heirs  was  forty  thousand  dollars.  Another 
thing:  I  asked  Mr.  Shorter  at  the  time — I  said :  *\Vho  is  Mrs.  Bee- 
land  ?'  I  didn't  know  he  had  a  kinsman  by  that  name,  and  he  men- 
tioned the  fact  that  Mrs.  Beeland  was  his  sister.  I  recollect  that  the 
word  'forty'  was  in  the  will  then  as  now.  I  read  it  forty,  and  I  havf 
got  another  evidouco  that  there  can  be  no  mistake  about  it.'' 

Q.  ''State  whether  that  word  'forty'  is  written  by  Colonel  Shorter 
or  by  some  other  man?" 

A.  "Yes,  sir;  that  is  his  handwriting,  the  same  as  the  body  of  the 
will  »' 

Q.  "In  the  latter  part  of  the  will,  the  language  is :  'The  above  and 
foregoing  pages  numbered  from  one  to  eleven'  or  'ten,'  or  whatever 
it  may  be,  'and  identified  by  my  name  on  the  margin.'  I  notice 
that  you  numbered  the  codicil  from  twelve  on." 

A.  '*Yes,  sir.  " 

Q.  "I  will  ask  you  if  that  will  just  read  is  the  same  will  read  to  Col. 
Shorter — that  Col.  Shorter  produced  to  you  on  the  occasion  testified 
about,  and  which  was  read  over  in  his  presence?" 

A.  "Yes ;  I  remember  that,  after  going  back  there  with  the  codicil,. 
I  said,  'T  see  that  you  have  numbered  your  will  from  one  to  eleven.' 
I  told  him  that  I  had  counted  tho  pages  and  only  found  ton.  He  said, 
'I  made  a  mistake  in  the  numbers.'    I  counted  tho  pages  and  the 
number  was  ten.  The  figure  is  eleven.  That  is  tho  identical  paper." 

Q.  "Is  there  any  page  out  of  the  will  now  which  was  there  when, 
it  was  read  by  you  to  Col.  Shorter?" 

A.  "No.  It  is  the  same  in  whole.  If  it  was  taken  out  from  the  time 
I  got  it  from  him,  I  must  have  taken  it  out.  I  did  not  take  it  out. 
I  called  his  attention  to  the  fact  that  he^ad  recited  that  there  were 
eleven  pages,  and  there  were  only  ten  pages  in  the  will.  He  said 
that  it  was  a  mistake  of  his  own.    .    .    . 

I  drew  the  codicil  to  Col.  Sh-^rter's  will ;  Mr,  Hamilton  never  spoke 
to  me  in  his  life  in  reference  to  Col.  Shortcr's  will,  until  he  asked  me 
to  go  out  there.  I  had  no  conversation  with  liim  at  any  time  on  the 
subject  of  tho  account  book.  I  called  Col.  Shorter 's  attention,  when  I 
read  over  the  codicil  to  him,  to  the  fact  that  there  was  a  book  refer^d. 
to,  that  I  might  be  able  to  identify  it,  and  he  reached  over  and  got  it 
out  of  the  box  on  tho  bed.  Never  had  any  conversation  with  any- 
body upon  the  subject  of  Col.  Shorter's  will  before  the  morning  Mr. 
Hamilton  requested  me  to  go  out,  except  that,  long  before  the  18th  oi 
July,  1881 ,  Maj.  Aver  told  me  he  witnessed  a  will  made  in  1878.  I  am 
confident  that  the  will  now  road,  and  the  writing  and  the  provisions 
contained  therein,  are  the  same  now  as  when  I  reail  the  will  over  to 
Col.  Shorter.  I  got  it  from  Mr.  Johnson  as  I  gave  it  to  Col.  Shorter. 
I  called  Col.  Shorter's  attention  to  tho  fact  that  in  his  attestation 
clause  it  read  from  1  to  II ;  that  I  had  counte<l  the  leaveH  and  there 
were  only  ten  pages.    He  said  perhaps  he  was  mistaken  in  that.    I 
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read  it  as  eleven.  There  were  no  changes  made  in  the  will  by  any- 
body while  it  was  in  my  possession.  Col.  Shorter  i^ade  no  changes 
while  it  was  in  my  possession.  Mr.  Shorter  didn't  have  the  will  in 
his  hands  after  I  went  back  there.  I  attached  the  codicil  to  it,  and 
put  it  in  an  envelope,  directed  it  to  the  ordinary,  sealed  it  up,  and 
handed  it  to  Col.  Shorter.  Col.  Shorter  said  he  had  sealed  up  the 
package  (in  which  he  had  his  will),  and  never  expected  a  change 
would  have  to  be  made,  and  never  expected  it  to  be  opened  until 
after  his  death,  but  it  had  become  necessary  for  him  to  make  a 
codicil.*' 

In  explanation  of  some  of  the  other  grounds  of  the  mo- 
tion, it  may  also  be  stated  that  Mrs.  Hamilton,  who  was  the 
residuary  legatee,  and  her  brother,  C.  M.  Harper,  had  been 
taken  by  the  testator  when  children,  and  raised  as  his  own , 
they  were  the  nephew  and  niece  of  testator's  wife,  and  lived 
with  him  a  large  portion  of  their  lives,  and  Mrs.  Hamilton 
was  with  him  in  liis  last  sickness.  Hamilton,  who  mar- 
ried one  of  these  legatees,  was  a  lawyer,  and  attended  to 
business  for  Col.  Shorter.  The  bulk  of  testator's  property 
^as  given  to  relatives  of  his  wife;  and  it  appeared  that  he 
had  been  more  intimately  associated  with  them  than  with 
his  own  relatives. 

The  evidence  showed  that  the  testator,  Alfred  Shorter, 
had  a  mind  of  uncommon  strength,  and  a  will  of  unusual 
power;  that  he  was  able  at  all  times,  even  to  the  imme- 
diate approach  of  death,  to  give  direction  and  control  to 
his  purposes ;  and  that  his  mind  was  clear  and  unobscured. 
The  other  evidence  is  sufficiently  stated  in  the  decision. 

On  the  trial,  the  jury  found  for  the  propounders.  Ca- 
veators moved  for  a  new  trial,  on  the  following  grounds: 

(1.)  Because  the  court  erred  in  refusing  and  overruling 
the  motion  made  by  counsel  for  the  caveators  for  a  con- 
tinuance of  the  case,  which  motion  was  submitted  in  writ- 
ing, and  verified  by  the  oath  of  A.  R.  Wright,  one  of  the 
attorneys  for  caveators,  in  the  following  words,  to- wit. : 


til 


'Open  Court,  Floyd  County,  Georgia,  March  27,  1883. 
'In  the  matter  of  the  probate  an«I  caveat  of  the  will  of  the  late  Al- 
fred Shorter,  deceased,  Augustus  R.  Wright,  one  of  the  counsel  em- 
ployed, upon  consultation  with  associate  counsel,  states  that  they  are 
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not  so  ready  for  trial  and  well  prepared  as  justice  to  their  clients 
roiiuires,  and  for  cause  of  continuance,  shows  that  Mrs.  Richardson,  of 
Cherokee,  Alabama,  is  a  material  witness  for  caveators,  and  from  a 
letter  received,  is  sick  at  Gadsden,  Alabama;  that  her  testimony 
was  discovered  hist  week,  too  late  for  interrogatories,  and  that  3Irs. 
Kichardson  [cannot]  come  to  the  trial  in  person;  that  upon  hear- 
ing that  she  would  probably  ^o  a  good  witness  for  caveators,  liaving 
been  the  wife  of  Capt.  Alfred  Shorter  Truitt,  now  deceased,  a  favorite 
nephew  of  the  late  Col.  Alfred  Shorter,  he,  the  said  AVright,  took  the 
boat  and  went  to  see  her  at  her  residence  in  Alabama  (other  coun- 
sel being  busy  in  other  directions.)  She  told  the  said  AVright,  while 
the  wile  of  Capt.  Truitt  at  Col.  Shorter's  house,  her  treatment  was 
such  by  Mrs.  Shorter  and  her  kin,  especially  Mr.  Hamilton  iind  his 
family  (and  excepting  Dr.  Ilillyer  and  his  wife,  whose  conduct  was 
always  cordial),  that  she  refused  to  accompany  her  husband  on  his 
visits ;  that  it;  was  evident^ to /iny body  that  they  were  jealous  of  any 
of  Col.  Shorter's  kin,  towwhom  ho  seemed  to  take  any  particular  lik- 
ing. Capt.  Truitt  was  so  treated  before  the  war ;  he  went  to  Califor- 
nia, and  it  was  only  after  long  entreaty  by  letters  and  promises,  he 
consented  to  come  back.  Witness  stated  much  of  letters  and  corre- 
spondence between  herself  and  Mrs.  Shorter,  after  lier  marriage  with 
C?pt.  Truitt,  in  which  she  stated  Mrd.  Shorter  accused  her  of  want- 
ing Col.  Shorter's  property,  to  which  witness  most  indignantly  re- 
l>lied.  This  witness  is  not  absent  by  our  consent  or  procurement, 
but,  on  the  contrary,  we  were  certain  of  having  her  present,  until  in- 
formed she  was  sick  at  her  brother-in-law's.  Col.  Kyle's,  in  Gadsden, 
Alabama. 

* 'Further,  interrogatories  were  taken  out  for  Mrs.  Mallary,  of  North 
Carolina,  and  have  not  been  answered,  witness  declining  to  answer 
them;  that  she  is  related  by  blood,  as  he  is  informed,  to  some  of 
the  propounders  of  the  will.  He  has  been  informed,  and  believes, 
that  Mrs.  3Iallary  had  said  Mrs.  Hamilton  was  not  the  favorite  of 
Col.  Shorter  at  all,  among  the  nieces  of  Mrs.  Shorter,  but  that  Mrs. 
Brooks  was  his  favorite  and  loved  one,  and  that  ho  regarded  her  as 
the  most  excellent  of  all  his  wife's  kin,  and  one  of  tlie  most  excellent 
of  earth,  and  spoke  in  praise  of  her  as  wife,  mother  and  Christian. 
It  was  to  know  whetl^er  she  had  so  said,  and  what  she  knew  on  that 
and  other  subjects,  that  interrogatories  were  sued  out. 

"And  for  further  showing,  ho  says  ho  has  not  time  enough  in  which 
to  prepare  his  case  as  ho  thinks  the  justice  of  it  requires ;  our  clients 
with  whom  we  have  had  intercourse  are  scattered  in  various  parts 
of  the  United  States,  many  of  them  wo  have  had  no  chance  to  see, 
some  in  Arkansas,  some  in  Texas,  some  in  Mississippi,  some  in  Flor- 
irla,  some  in  AVashington,  D.  C.  "We  have  l>een  continually  getting 
facts  by  corres])ondence  and  otherwise.  Counsel  have  been  active 
and  indastrious ;  other  cases  on  the  docket  have  had  precedence  of 
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it,  and  it  was  only  on  Safurday  last  counsel  were  notified  that  a 
judge  would  bo  here  to  try  this  particular  case,  when  some  of  the 
counsel  desired  other  cases,  and  wliich  were  in  order  and  had  prece- 
dence according  to  law,  to  be  tried  in  pursuance  of  the  same.  Coun- 
sel now  dosire  time  to  go  to  Shelby,  North  Carolina,  and  to  talk  with 
Mrs.  Mallary,  who  declines  to  answer  interrogatories  exhibited  to 
her ;  it  may  be  of  the  utmost  importance  in  this  case.  " 

[On  cross-examination,  counsel^wlio  made  the  showing 
stated  the  following,  among  other  things  : 

Q.  "Judge  Wright,  didn't  we  notify  you  in  writing,  three  or  four 
weeks  ago,  putting  you  upon  notice  that  we  would  bo  ready  for  trial 
at  this  term?" 

A.  '^It  seems  that  you  wrote  to  me  to  that  effect,  but  it  didn't  have 
any  effect,  because  I  was  doing  my  best.  I  was  spending  a  good  deal 
of  time,  and  Col.  Shorter  was  spending  a  good  deal  of  time  and 
money  to  get  ready." 

Q.  "  tate  your  first  knowiedge  of  this?" 

A.  **Col.  Shorter  and  myself  were  talking  about  her  (Mrs.  Ricliard- 
son),  and  we  thought  probably  she  knew  something  about  it.  As 
the  time  approached  I  told  Col.  Shorter  that  it  might  be  possible 
tliat  she  had  better  be  seen,  and  told  him  that  we  had  better  see  her. 
I  think  ho  said,  You  go  and  see  her  and  I  will  probably  go  to  La- 
Grange.  I  went  there  last  week ;  didn't  know  what  Mrs.  Richard- 
son would  swear  till  I  saw  her ;  I  then  knew  that  I  had  struck  an  im- 
portant witness." 

Q.  * 'Didn't  I  propose  to  you,  that  if  you  would  make  out  any  set  of 
interrogatories,  that  I  would  cros»  them  for  you  without  delay?" 

A.  "I  think  you  did." 

Q.  ''Couldn't  you  have  made  out  interrogatories  for  Mrs.  Richard- 
son and  taken  them  down  with  you  when  you  went?" 

A.  '*!  didn't  know  whether  she  was  of  value — I  was  seeking  testi- 


mony." 

Q.  "You  took  out  interrogatories  for  Mr.  Mallary?" 

A.  *'Yes." 

Q.  **IIow  did  you  find  out  that  he  knew  anything?" 

A.  ''It  would  be  a  pretty  difficult  matter  to  tell  you.  I  never  cor- 
responded with  him  or  Mrs.  Mallary." 

Q.  "IIow  came  you  to  take  out  interrogatories  for  her?" 

A.  **In  consequence  of  something  that  occurred  between  her  &nd 
Col.  Shorter  here,  when  she  was  here." 

Q.  "She  has  been  gone  some  months?" 

A.  "I  don't  think  so." 

Q.  "No  attorney  on  your  side  corresponded  with  her?" 

A,  "I  think  not," 
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Q,  * 'Judge  Wright,  when  did  you  first  know  that  Mrs.  Richardson 
was  probably  an  important  witness?*' 

A.  **Col.  Shorter  corresponded  with  her  on  another  subject  two  or 
three  months  ago.  AVe  talked  about  it,  and  seemed  to  think  it  not 
important.  We  afterwardi:  concluded  that  it  might  be  importaiit  to 
go  there ;  this  conclusion  wajj  just  before  I  went  down." 

Q,  "There  was  nothing  contained  in  the  correspondence  of  Col. 
Shorter  and  the  lady  to  draw  your  mind  to  it ;  you  knew  as  much  as 
you  knew  at  the  time  of  going  down?*' 

A.  "I  think  there  was  a  floating  rumor  that  slie  might  be  an  impor- 
tant witness.  I  think  I  got  it  from  Mr.  Harper.  I  came  to  the  con- 
clusion that  a  diligent  lawyer  should  know  by  seeing  her." 

Q.  "I  am  tryiiv^  to  see  whether  you  used  due  diligence?" 

A.  "I  think  I  did." 

The  propounders  made  a  counter-showing,  and  intro- 
duced 0.  M.  Harper  and  D.  B.  Hamilton  to  show  that 
Truitt  went  west;  that  Hamilton  did  not  live  at  the  house 
of  Col.  Alfred  Shorter  when  Truitt  was  there;  and  that 
the  relationship  between  Him  and  Truitt  and  between 
Harper  and  Truitt  was  most  pleasant;  that  Col.  Shorter 
died  July  18,  1882;  and  that  the  proceeding  to  probate 
in  solemn  form  was  presented,  a  caveat  filed,  a  motion  to 
continue  made  before  the  ordinary  to  procure  testimony 
and  to  prepare  the  caveat.  Also  that  the  commission  at- 
tached to  the  interrogatories  for  Mrs.  Mallary  was  issued 
March  12,  1K8.3.] 

(2.)  Because  the  court  erred  in  requiring  the  jury  to 
try  said  case  to  be  stricken  from  the  grand  jury,  over  the 
objection  of  counsel  for  caveators,  both  traverse  juries 
being  present  in  their  boxes,  and  not  otherwise  engaged. 

(*>.)  Because  the  document  propounded  as  the  last  will 
and  testament  gf  Alfred  Shorter,  deceased,  shows  upon 
its  face  that  it  is  not  the  whole  will,  and  not  entitled  to 
])r()bate,  it  beting  expressed  in  the  instrument  so  offered 
as  the  original  will,  bearing  date  July  18,  1881,  that  it  is 
written  on  pages  numbered  from  1  to  11  inclusive,  when 
in  fiict  that  original  will,  as  here  presented  for  probate,  is 
not  written  on  pages  numbered  from  1  to  11  inclusive,  but 
on  10  pages  only,  and  the  language  of  the  codicil  made 
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by  jiiiid  Alfred  Shorter,  dated  July  10, 1SS2,  and  here  pre- 
8onicd  ibr  probate  with  the  ori«^inal  will,  so  far  as  it  rehites 
to  the  raliiicatiou  and  republication  of  said  original  will, 
being  as  follows:  ''Being  still  of  sound  and  disposing 
mind  and  memory,  I,  Alfred  Shorter,  do  make  the  follow- 
ing codicil  to  the  will  made  by  myself  on  tho  ISth  day  of 
July,  18S1,  and  attested  by  W.  F.  Ayer,  J.  C.  McDonald, 
and  J.  B.  lline.  Said  will  is  now  ratified,  approved,  and 
declared  to  be  my  last  will  in  all  respects,  except  insofar 
ns  the  same  is  changed  by  this  codicil."  *'The  preceding 
three  pages  numbered  12,  13,  14,  contain  a  codicil  to  the 
last  will  and  testament  of  Alfred  Shorter,  executed  on  the 
18th  day  .of  July,  18S1,  and  are  identitied  by  his  own  sig- 
nature on  the  margin."  Therefore,  the  codicil  ratifies  and 
republishes  the  original  will  as  made  and  executed  on  the 
18th  day  of  July,  1881,  except  so  far  as  the  same  is  changed 
by  the  codicil,  and  not  the  document,  as  now  presented  for 
probate. 

(4.)  Because  the  court  erred  in  admitting  the  evidence 
of  T.  W.  Alexander,  over  objection  of  counsel  for  the 
caveators,  stating  the  conversation  between  himself  and 
•Alfred  Shorter,  and  what  was  said  and  done  by  each  of 
them  on  the  8th  day  of  July,  1SS2,  and  on  the  lOth  day 
of  July,  1SS2,  as  stated  in  said  Alexander's  testimony,  the 
court  holding  that  said  testimony  was  admissible  to  show 
the  condition  of  testator's  mind,  his  motives  and  puii)oses 
in  making  his  will,  and  to  identify  the  document,  or  that 
it  was  recognized  by  the  teslator  as  his  will,  the  objec- 
tion liciiii'  that  such  testimonv  could  not  be  heard  to  alter, 
vary,  add  to,  take  from,  or  contradict  the  written  instru- 
ment or  will.  And  caveators  excepted  to  that  portion  of 
saitl  Alexander's  testimonv  as  to  what  said  Shorter  said  to 
him  about  his  affection  for  Martha  Hamilton,  more  espe- 
ciullv. 

(5  )  Because  the  verdict  is  contrary  to  evidence,  and 
without  evidence  to  support  it. 
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(C.)  Because  the  verdict  is  decidedly  and  strongly 
against  the  weight  of  e\adence. 

(7.)  Because  the  verdict  is  contrary  to  law  and  evidence, 
and  without  any  sufficient  evidence  to  support  it. 

(8.)  Because  the  jury  found  contrary  to  the  law  and 
the  following  charges  of  the  court,  to-wit :  "  If  Alfred 
Shorter  states  in  his  will  that  the  same  is  numbered  from 
1  to  11  inclusive,  then  parol  evidence  would  be  inadmis- 
sible to  change  or  alter  the  number  of  pages  as  written." 
"Any  statements  made  by  testator,  if  any  were  made,  to 
Col.  Alexander,  at  the  time  of  making  the  will,  would  be 
parol  evidence."  '^  Whatever  might  be  the  effect  of  the 
republication  of  a  will  by  a  codicil,  generally  speaking, 
or  where  the  lanc^uaire  used  bv  the  testator  mi;rht  be  not 
inconsistent  with  an  intention  to  adopt  any  alterations 
made  since  its  first  publication,  whatever  may  be  the  effect 
in  :uich  case,  generally  speaking,  as  to  adopting  any  changes 
made  in  the  will  after  its  original  execution,  no  such  inten- 
tion to  adopt  such  alterations  can  be  inferred  or  even  made 
out  by  parol  evidence,  if  such  parol  evidence  would  change, 
add  to,  or  contradict  the  writing." 

(0.)  Becrause  the  court  erred  in  charging  the  jury  as 
follows :  "  Caveators  allege  that  Alfred  Sliorter  made  a 
will  in  1881,  and  after  said  will  had  been  signed  and  exe- 
cuted, ho  took  from  said  will  a  part  of  the  same  which 
contained  a  deviso  in  ftwor  of  Shorter  College,  and  they 
insist  that  ho  inserted  in  said  will  another  and  different 
devise;  all  of  which  caveators  insist  was  done  when  no 
witnesses  to  the  will  were  present.  I  charge  you  that  if 
this  l)e  shown  l)y  the  evidence,  then  such  an  act  would 
amount  to  a  cancellation  of  that  provision  of  the  will  so 
taken  therefrom,  and  would  cancel  the  entire  will,  if  the 
cancellation  of  that  provision  would  destroy  the  entire 
testamentary  scheme;  but  if  the  destruction  or  cancella- 
tion of  that  ])art  would  not  destroy  the  testamentary  scheme 
of  the  testator  as  to  the  disposition  of  his  property,  then 
the  remainder  of  the  will  would  not  be  annulled  by  such 
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conduct.  While  it  would  be  true  that  such  change  of  a 
part  of  the  will  would  annul  that  part  of  the  same,  yet  if 
the  testator,  aft^r  making  the  willof  18S1,  took  any  parts 
of  the  sheets  of  the  paper  containing  certain  devises,  and 
substituted  others,  and  if  the  evidence  should  show  that, 
after  doing  this,  he  made  a  codicil  to  the  same  will  as 
changed  by  him,  and  if  in  said  codicil  he  re-affirmed  and 
republished  said  paper,  as  changed,  as  his  will,  then  the 
elTect  would  be  to  make  said  writing  his  will,  and  it  would 
make  no  difference  that  such  writing  purporting  to  be  the 
will  of  1881,  had  been  changed,  if  in  truth  the  will  as 
changed  was  re-alfirmed  and  republished  by  the  codicil.*' 

(9^. )  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  Caveators  further  insist  that  said  Alfred  Shorter, 
after  making  his  will,  changed  a  bequest  which  said  will 
contained,  of  $75,000.00  to  $40,000,000,  and  that  the  same 
was  done  not  in  the  presence  of  the  witnesses  to  said  wilL 
If  this  be  shown  by  the  evidence,  without  more,  I  charge 
you  that  such  change  would  render  null  and  void  that  de- 
vise or  bequest  of  the  will.  But  if  no  such  change  was 
made,  or  if  made,  if  testator,  after  making  such  cliange, 
made  and  ex(M*uted  in  due  form  of  law  a  codicil  to  his  said 
will,  as  clianged,  and  if  in  said  codicil  he  re-alfirmed  and 
repuhlisjied  his  will,  then  such  republication  would  make 
the  whole  will  legal  and  valid  in  its  then  condition ;  that  is, 
if  said  will,  at  tlie  time  of  making  the  codi(ril,  coiilaincd  a 
bequest  of  $40,000.00  which  had  been  changed  from  $75,- 
000.00,  thcMi  the  bequest  of  $40,000.00  would  constitute  a 
part  of  yaid  will." 

(10.)  Because  the  court  erred  in  refusing  to  give  the 
following  in  charge,  as  requested  in  writing  by  the  counsel 
for  caveators,  to-wit :  "  If  the  testator  has  blood  kin  who 
could  inherit,  if  he  died  intestate,  any  disposition  of  the 
main  bulk  of  his  property  to  others,  not  of  the  blood,  is 
regarded  l)y  tlie  law  as  an  unnatural  will,  and  more  sub- 
ject to  suspicion  and  scrutiny  than  a  will  transmitting  the 
property  in  the  line  of  the  blood  or  line  of  descent."    The 


FEBRUARY  TERM,  1884.  5S5 

Burge  et  al,  vt.  Hutuilinn  et  al.,  executon. 

court  leaving  out  of  its  charge  that  portion  of  the  above 
contained  in  the  following  words:  "Is  regarded  by  the 
law  as  an  unnatural  will,  and." 

(11.)  Because  the  court  erred  in  refusing  to  give  in 
charge  to  the  jury  the  following,  as  requested  in  writing  by 
counsel  for  caveators,  and  in  giving  what  he  substituted 
therefor :  "  Donations  in  a  will  to  the  wife  or  children  of 
a  man  who  is  the  general  and  confidential  agent  and  at- 
torney at  law  of  the  testator,  who  has  the  general  manage- 
ment, not  only  of  testator's  legal  business,  but  of  his  other 
business  in  general,  labor  under  the  suspicion  of  having 
been  obtained  by  an  abuse  of  the  influence  such  agent  may 
have  over  his  principal,  the  testator;  and  the  more  espe- 
cially BO  if  the  donation  be  an  extravagant  one  and  to  a 
person  outside  of  the  line  of  the  blood  or  line  of  descent." 

The  court  substituting  for  the  above  the  following  charge: 
"Donations,  in  a  will,  to  the  wife  or  children  of  a  man  who 
is  the  general  and  confidential  agent  and  attorney  at  law 
of  the  testator,  may  be  looked  to  by  you  to  determine 
whether  the  w^ill  be  natural  or  unnatural,  and  if  unnatural, 
then  the  same  would  be  under  the  suspicion  of  having  been 
obtained  by  an  abuse  of  the  influence  which  such  an  agent 
may  have  obtained  over  his  principal,  and  the  more  espe- 
cially so  if  the  donation  be  an  extravagant  one,  and  to  a  per- 
son out  side  of  the  line  of  the  blood  or  line  of  descent."  And 
caveators  say  that  the  court  erred  especially  in  making  the 
suspicion  attacliing  to  such  a  donation  depend  upon  its 
being,  in  the  opinion  of  the  jury,  unnatural. 

(12.)  Because  the  court  erred  in  refusing  to  give  the 
following  in  charge  to  the  jury,  as  requested  in  writing  by 
counsel  for  caveators,  to-wit:  "If  a  party  has  such  influ- 
ence over  a  testator  as  to  be  able  to  control  him  in  regard 
to  the  provisions  of  his  will,  and  there  are  constant  oppor- 
tunities to  exert  that  influence  before  and  at  the  time  of 
the  milking  of  the  will,  and  tlie  will  makes  unreasonable 
and  extravagant  provisions  in  favor  of  that  party,  or  in 
favor  of  any  member  or  members  of  the  family  of  such 
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party,  the  inference  is  legitimate  that  it  may  have  been 
the  result  of  such  inlliience.  It  is  for  the  jury  to  deter- 
nrino  whether  it  was  or  not." 

(13.)  Because  the  court  erred  in  refusing  to  give  in 
clKiri!:e  to  the  jury  the  following,  as  requested  in  writin*; 
by  counsel  for  caveators,  and  giving  w^hat  he  substituted 
thert'for :  "  Whatever  might  be  the  elFect  of  the  republi- 
cation of  a  will  by  a  codicil,  generally  speaking,  or  where 
the  language  used  by  the  testator  might  be  not  inconsis- 
tent with  an  intention  to  adopt  any  alterations  made  since 
its  first  publication  (as  when  lie  says  in  a  codicil  that  he 
republishes  a  will  '  bearing  a  certain  date,'  or,  '  the  fore- 
going will,'  or,  'tlie  foregoing  pages,'  or  like  language), 
whatever  may  be  the  effect  in  such  cases,  generally  speak- 
ing, as  to  adopting  any  changes  made  in  the  will  after  its 
original  execution,  no  such  intention  to  adopt  such  altera- 
tions can  be  inferred,  or  even  made  out,  by  parol  evidence, 
in  a  case  like  this,  where  to  do  so  would  conflict  with  the 
statement  made  and  language  used  by  the  testator  in 
making  such  republication  in  and  by  the  codicil.  To 
allow  the  republication  in  this  case  to  set  up  and  adopt 
material  changes,  such  as  the  removal  of  wliole  pages,  and 
inserting  other  page  or  pages,  if  the  i)ages  removed  con- 
tain important  ])rovisions  other  than  and  different  from 
the  provisions  contained  in  the  pas::?  :)r  pages  so  inserted, 
it  would  conflict  with  the  statements  male  and  language 
used  in  this  codicil." 

The  court  gave  in  charge  the  foregoing,  except 
what  is  included  in  parentheses,  until  he  came  to 
tiie  words  'M)r  even  made  out  by  parol  evidence,"  giving 
said  words  in  charge,  together  with  that  portion  so  re- 
queste»(l  that  precedes,  and  refusing  the  balance  contained 
in  said  request;  but  substituting  for  the  balance  these 
words,  which  he  added  to  what  he  did  give,  to-wit  :  '*  If 
sueh  parol  evidence  would  change,  add  to  or  contradict  the 
writing  *"  and  caveators  say  t  ho  court  more  especially  erred 
in  substituting  t'-.^  w  "^.  \   '■    fsuch  parol  evidence  w^ould 
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change,  add  to  or  contradict  the  writing,"  in  lieu  of  all  the 
latter  part  or  balance  of  said  request. 

(14.)  Because  the  court  erred  in  refusing  to  give  in 
whole  the  following  charge,  as  requested  in  writing  by 
counsel  for  caveators,  and  in  substituting  and  adding  what 
ho  did  give  in  lieu  of  a  part  thereof  and  in  addition  thereto, 
— the  request  to  charge  being  as  follows :  *•  If  the  jury  be- 
lieve, from  the  evidence,  that  tlie  will  made  and  executed 
by  Alfred  Shorter,  on  the  18th  day  of  July,  1881,  witnessed 
by  W.  F.  Ayer,  J.  C.  McDonald  and  J.  B.  Hine,  is  set  forth 
on  and  consists  of  the  several  pieces  of  paper  now  in  evi- 
dence, marked  and  identified  as  pages  1,  2,  3,  4,  5,  as  con- 
tained in  the  instrument  propounded  for  probate,  and  the 
pages  marked  and  identified  as  pages  6,  7  and  8 ;  said 
pages  G,  7  and  8  being  further  identified  by  having  written 
across  the  face  of  eacli,  these  words.  '^Oancelled;  and 
subsequent  will  executed.  (Signed''  Alfred  Shorter,-'  said 
pages  G,  7  and  S  not  being  contained  in  said  instrument 
so  offered;  and  also  of  the  i)age  now  marked  and  identi- 
fied as  paice  10;  said  page  10  being  contained  in  the  in- 
struin.Mit  so  offered  for  probate,  and  said  page  10  being 
further  idcMitified  by  the  changing  of  11  to  10  on  said 
page  (i&they  find  said  change  was  made).  And,  if  the 
jury  believe  that  said  will  also  contained  one  other  page 
not  offered  in  evidence,  and  its  contents  not  being  shown, 
then  th.?v  must  find  bv  their  verdict  that  the  instrument 
in  writing  now  propounded  for  probate,  if  materially  dif- 
ferent, is  not  the  last  will  and  testament  of  Alfred  Shorter, 
unless  it  be  further  shown  that  it  was  aftewards  repub- 
lished, or  published  as  required  by  law.  But  the  re- 
publication in  the  codicil,  in  tliis  case,  made  in  the  language 
therein  used,  will  not  have  the  effect  to  ndopt  and  set  up 
any  such  important  changes  made,  if  they  were  made,  in 
the  will  of  July  IS,  1881,  after  that  date  and  before  the 
making  of  the  codicil." 

The  court  gave  tliat  portion  of  the  above  which  precedes 
and  includes  the  following  words:  '*If  materially  differ- 
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ent,  is  not  the  last  will  and  testament  of  Alfred  Shorter/' 
eubstituling  for  the  balance  the  following:  "But  if  said 
will  did  originally  consist  of  part  of  the  will  olFcred  for 
probate,  and  part  of  other  sheets  of  paper  in  evidence,  or 
of  sheets  not  found  and  not  in  evidence ;  yet,  if,  after  mak- 
ing the  will,  the  testator  took  from  the  will  the  sheets  in 
evidence,  marked  cancelled,  and  other  sheets,  and  if  ho 
substituted  other  sheets  containing  other  and  different  be- 
quests, and  if  the  will  thus  changed,  if  such  change  took 
place,  be  re-afRrmed  and  republished  as  his  will,  as  chauged| 
then  such  republication  would  make  the  will  legal  and 
valid." 

(15.)  Because  the  court  erred  in  refusing  to  give  in 
charge  to  the  jury  the  whole  of  the  following,  as  requested 
in  writing  by  counsel  for  caveators,  and  in  substituting 
and  adding  these  words :  "Put  whether  the  writing  contains 
the  number  from  1  to  10,  or  from  1  to  11,  would  be  for 
you  to  say  from  all  the  evidence,"  in  what  he  did  give  in 
lieu  of  a  j)art  thereof  and  in  addition  thereto.  The  request 
to  charge  being  as  follows,  to- wit :  "In  considering  the 
question  as  to  whether  the  document  presented  by  the 
propounders  as  the  will  of  Alfred  Shorter,  made  July  18, 
1881,  is  or  is  not,  in  whole  or  in  i)art,  the  same  docifiiient  he 
in  fact  made  and  pul)lishedon  that  day,  and  the  same  he  re- 
published in  the  codicil  of  July  10, 1882,  as  liis  will;  if 
Alfred  Shorter  states  in  his  will  that  the  same  is  written 
on  pages  numbered  from  1  to  11  inclusive,  then  no  parol 
testimonv  can  overcome  what  the  will  itself  savs  as  to  the 
number  of  pages  it  was  written  on,  and  the  court  charges 
you  that  all  that  Col.  Alexander,  or  any  other  witness,  tes 
tifies  as  to  what  occurred  or  was  said  by  Alfred  Shorter,  or 
between  himself  and  Alfred  Shorter,  is  parol  testimony, 
and  such  as  cannot  be  allowed  to  overcome  what  the  will 
itself  says  as  to  the  number  of  pages,  (living  the  weight 
which  the  law  gives  to  the  written  statement  contained  in 
the  will  itself  that  it  was  written  on  pages  numbered  from 
one  to  eleven  inclusive,  if  the  jury  shall  find  that  the  in- 
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strument  presented  by  the  propounders  for  probate  was 
not  written  oil  pages  numbered  from  I  toll  inclusive,  and 
is  not  the  will  Alfred  Shorter  so  made  and  executed,  then 
the  rule  that  parol  testimony  cannot  contradict  the  writ- 
ing aj)plies  again,  when  you  come  to  consider  whether 
Alfred  Shorter,  in  making  his  codicil,  did  or  did  not  ratify 
and  republish  the  will  as  changed  and  altered,  if  you  find 
it  had  been  changed  or  altered.  Said  Alfred  Shorter  states, 
in  the  codicil  to  his  will,  that  he  ratifies  the  will  he  had 
made  and  executed  on  the  18th  day  of  July,  1881,  wit- 
nessed by  W.  F.  Aver,  J.  C.  McDonald  and  J.  B.  Hine,  ex- 
cept so  far  as  changed  by  said  codicil.  The  court  charges 
you  that  no  parol  testimony  can  be  allowed  to  contradict 
that  statement  made  by  Alfred  Shorter  in  the  will  itself, 
nor  to  show  that  said  testator  meant  to  set  up  as  his  will 
what  ho  had  made  or  done  after  the  ISthdayof  July,  1881. 
No  amount  of  parol  testimony  can  be  considered  for  the 
purpose  of  contradicting  either  of  these  statements  made 
in  the  will  and  codicil.  Nothing  can  be  probated  in  this 
proceeding,  except  the  will  he  in  fact  made  on  the  ISth  day 
of  July,  1881,  without  change,  except  as  changed  in  the 
codicil,  and  this  must  be  so,  whether  he  was  or  was  not 
unduly  influenced  in  maiving  his  will,  or  any  part  of  it." 

The  court  gave  that  portion  of  the  above  preceding  the 
words  '-numbered  from  1  to  11  inclusive,  then'^  and  in- 
cluding those  words,  but  refused  the  balance  of  said  re- 
quest, and  gave  as  a  substitute  therefor  and  in  addition 
thereto  the  following,  to-wit:  "Parol  evidence  would  be 
inadmissible  to  change  or  alter  the  number  of  pages  as 
written,  but  whether  the  writing  contains  the  numbers 
from  1  to  10  or  from  1  to  11.  would  be  for  you  to  say 
from  all  the  evidence;  any  statements  made  by  testator, 
if  any  were  made,  to  Col.  Alexander  at  the  time  of  making 
the  will  would  be  parol  evidence." 

(16.)  Because  the  court  erred  in  refusing  to  give  in 
charge  to  the  jury  the  following,  brfng  requested  in  writ- 
ing by  counsel  for  caveators  to  do  so,  to-wit:    "Alfred 
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Shorter,  tlie  testator,  having  made  the  written  state- 
ment in  the  codicil  that  he  ratified  the  will  made  and 
executed  by  him  on  the  18th  day  of  July,  ISSl,  if,  after 
July  IS,  1S81,  any  pajj:es  containing  important  prorisions, 
materially  different  from  what  was  taken  out,  were  put  in, 
thc^n  tlio  republication  by  the  codicil  cannot  make  it  a 
good  will  as  it  stands,  so  altered  and  changed,  even  though 
yoi^  should  believe  said  Alfred  Shorter  made  the  changes 
himself;  fur  to  allow  the  act  of  republication  to  set  up 
what  was  done  afterwards,  when  he  says  himself  in  his 
codicil  that  it  is  what  was  done  then,  on  the  JSth  of  July, 
1881,  that  he  ratifies,  except  so  far  as  changed  by  the  codi- 
cil, would  bo  to  make  him  do  another  thing,  and  not  the 
thin,:;  he  says  ho  does  in  the  writing.  His  written  language 
used  in  making  the  codicil  will  not  allow  other  changes  of 
the  will  he  made  July  1  Sth,  1881,  except  the  changes  made 
by  the  codicil.  No  con\ersation  or  other  thing  that  oc- 
curred between  Alfred  Shorter  and  Col.  Alexander,  on  the 
10th  July,  1SS2,  when  the  codicil  was  made,  or  on  the 
Saturday  prior  thereto,  or  on  any  other  day,  as  testified  to 
l)y  said  Alexander,  can  bo  used  or  considered  to  contra- 
dict or  change  the  statement  in  the  will  as  to  number  of 
pages,  nor  the  statement  in  the  codicil,  ratifying  the  will 
made  July  18,  1S81. 

(17.)  Because  the  court  erred  in  refusing  to  give  in 
charge  to  the  jury  the  following,  being  requested  by  coun- 
sel for  the  caveators  to  do  so,  to- wit:  "If  they  find  that 
Alfred  Shorter  states  in  the  instrument  propou!ided  as  his 
will,  that  it  was  written  on  pages  numbered  from  1  to  IJ 
inclusive,  and  that  the  will  as  originally  executed  and 
published,  and  also  as  ratified  and  republished  by  the 
codicil,  contains  this  statement  as  to  the  pages  it  was 
written  on,  the  republication  beins:  a  reiteration  as  though 
testator  had  rewritten  that  statement  on  the  day  he  exe- 
cuted the  codicil,  the  fact  that  it  was  written  on  paj^s 
numbered  from  1  to  11  inclusive,  as  stated  in  the  in^ 
strument  itself,  cannot  be  contradicted  or  overcome  bj^ 
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any  amount  of  parol  testimony.  No  parol  testimony  to 
the  effect  that  it  was  examined  Avhen  republished  and 
found  not  to  contain  eleven  pages,  and  not  to  be  writ- 
ten on  pages  numbering  from  1  to  11  inclusive,  can  be 
considered  by  the  jury  to  contradict  the  will  itself.  The 
jury  musi  find  it  was  written  on  the  number  of  pages 
so  stated  in  the  instrument  itself,  no  matter  what  wit- 
nesses may  testify  on  that  point.  No  amount  of  parol 
testimony  can  justify  the  jury  in  finding  that  the  state- 
ment made  in  the  will  itself  is  not  true,  or  that  it  was  not 
written  on  the  number  of  pages  that  it  states  it  was,  botii 
when  originally  executed  and  when  republished ;  and  if 
the  instrument  now  propounded  for  probate  is  not  written 
on  pages  numbered  from  1  to  11  inclusive,  no  parol  testi- 
mony to  the  contrary  can  justify  the  jury  in  finding  this 
to  be  the  entire  instrument  originally  made,  nor  the  entire* 
instrument  as  republished  by  the  testator  in  making  the 
codicil,  and  if  any  page  of  the  writing  which  constituted 
the  will  of  Alfred  Shorter  is  gone,  or  is  not  found  in  the 
instrument  propounded  for  probate,  and  it  does  not  appear 
what  the  missing  page  contained,  the  other  pages  so  offered 
cannot  be  probated  without  the  missing  page.  If  you  find 
these  facts  to  exist,  you  must  find  the  document  pro- 
pounded is  not  the  last  v;ill  and  testament  of  Alfred  Shor- 
ter, and  not  entitled  to  probate;  and  this  would  be  so, 
whether  there  was  any  undue  influence  or  not." 

(18.)  Because  the  court  erred  in  refusing  to  give  by  it- 
self, as  recjuested  in  writing  by  the  counsel  for  caveators, 
the  following  charge ;  and  also  erred  in  adding  thereto 
and  coupling  therewith  the  words  which  he  did  add: 
"If  the  propoundors  of  this  will  have  produced  in  court 
a  book  as  the  book  referred  to  in  the  will,  which  is  certi- 
fied to  on  the  l)ook  itself,  by  the  testator,  as  the  book  so 
referred  to  in  the  will,  then  the  jury  would  not  be  justi- 
fied in  finding  that  some  other  book,  not  so  certified  by  the 
testator,  is  the  book  so  referred  to." 

The  court  gave  the  above  requested  charge,  adding 
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thereto  tlie  following,  to  wit :  "I  give  you  this  last  para- 
graph or  request,  in  connection  with  the  statement,  that 
you  may  consider  any  paper,  book  or  sheet  of  paper  which 
has  been  produced  on  the  trial  and  put  in  evidence,  which 
may  aid  you  in  finding  out  testator's  intention  as  to  the 
disposition  of  his  property,  and  to  aid  you  in  considering 
the  question  whether  testator  made  any  other  wills,  and 
the  time  when  such  were  made." 

(19.)  Because  the  court  erred  in  giving  in  charge  to  the 
jury  the  following,  to- wit :     "I  charge  you  that  a  codicil  is 
merely  an  addition  or  appendix  to  a  will.     It  and  the  will 
to  which  it  is  attached  become  parts  of  one  entire  will  or 
testament;  and  if  the  codicil  is  itself  duly  executed  and 
attested  as  the  law  requires  for  wills,  its  legal  execution 
and  attestation  applies  to  and  renders  effective  the  whole 
will  as  it  exists  at  the  time  of  makinu;  the  codicil,  and 
including  all  changes  therein  oi  additions  thereto,  which 
the  testator  may  have  made  prior  to  the  execution  of  the 
codicil,  unless  the  evidence  shows  to  the  contrary.     So, 
if  3'ou  slK)uld  find,  in   your  investigation,  that  the  sheets 
or  pages  before  mentioned,  namely,  the  Gth,  7th  and  9th 
of  the  instrument  propounded  as  the  last  will  of  Alfred 
Shorter,  or  any  one  or  more  of  them,  were  not  in  the  will 
when    it  was   originally  executed,   but  were  afterwards, 
and  before  making  the  codicil,  inserted  in  the  will  by  the 
testator,  with  the  intention  of  thereby  making  them  parts 
of  his  will,  then  the  legal  execution  of  the  codicil  to  the 
will,  as  thus  amended  or  altered,  rendered  the  whole  will, 
including  the  additions  or  alterations,  good  and  valid  as  a 
will,  unless  the  language  of  the  codicil,  and  the  whole 
codicil,  taken  together  with  all  evidence  in  the  case,  show 
that  such  was  not  the  intention  of  the  testator,  but  that 
his  intention  was  to  execute  and  republish  the  will  as 
originally  made,  leaving  out  the  alleged  additions  before 
mentioned." 

(20.)  Because  the  court  erred  in  its  entire  charge  to  the 
jury  as  a  whole. 
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The  motion  was  overruled,  and  the  caveators  excepted. 

Wright,  Metbrhardt  &  Wrioht  ;  Forsyth  &  Hoskin- 
soN ;  R.  D.  Harvey  &  Son  ;  H.  R  Shorter  ;  C.  A.  TnoRir- 
WELL ;  J.  M.  Smith,  for  plaintiffs  in  error,  cited :  On  ad- 
mission of  parol  evidence  and  declarations  of  testator,  1 
Redf.  Wills  (2d  Ed.  1866),  b.  p.  473,  par.  39,  474,  sec.  3, 
note  2 ;  5  Pick.,  404 ;  13  Id.,  45 ;  7  Met.,  188, 301 ;  24  Mo., 
311 ;  6  Conn.,  270;  3  Met.,  423;  1  Jar.  Wills  (Ed.  1880), 
708 ;  1  Johns.  Ch.,  281 ;  4  Wash.  C.  C,  265  ;  2  Johns,  31 ; 

I  Vesey.440 ;  1  P.  Wms.,  136 ;  30  Ga.,  167  ;  12  Id.,  156 ; 
31  Jd.,'200,  371 ;  45  Id.,  247,  538 ;  47  Id.,  455,  470;  8  Id., 
41 ;  14  Id.,  374 ;  50  Id.,  191 ;  62  Id.,  253;  257 ;  35  Id.,  151, 
166 ;  «  Am.  R.,  667 ;  Wigr.  Wills  (2  Am.  Ed.);  11  Jurist, 
111 ;  1  Qreenl.  Ev.,  §§398,  564 ;  1  Mer.,  389 ;  5  B.  &  Adol., 
129,  663 ;  6  N.  Y.,  380 ;  2  Atk.,  239 ;  8  Sim.,  24 ;  3  Ves. 
Jr.,  306  ;  1  Ves.,  230 ;  2  Ves.  &  B.,  318  ;  10  Hare,  348 ;  6 
T.  R,,  252,  354 ;  2  P.  Wms.,  157;  2  Vern.,  625 ;  2  Wms., 
Ex'rs,  (2  Am.  Ed.),  867 ;  6  Cowen,  221 ;  Ala.  L.  Jour., 
Dec,  1882,  361 ;  16  Am.  Dec,  (2  A.  K.  Marshall),  50;  12 
Am.  Dec.  (11  John.),  201 ;  1  Greenl.  Ev.,  §390 ;  1  Story  Eq. 
Jur.,  §181 ;  6  Am.  Dec,  53;  17  Ga.,  558  ;  20  Id.,  582;  15 
Id.,  196;  36  Id.,  479;  Abb.  Tr.  Ev.,  129,133;  1  Redf. 
Wills,  314-16 ;  Code,  §§2476,  2471,  2473,  2475 ;  64  Ga, 
167 ;  65  Id.,  275 ;  60  Id.,  550,  738  ;  50  Id.,  181  ;  1  T.  &  0. 
(N.  Y.),  442 ;  27  Ga.,  324 ;  16  N.  Y.,  9  ;  46  Ga.,  247 ;  12 
M&  W.,  600;  1   Ga.,  12-21. 

On  the  missing  pages,  1  L.  R.,  Prob.  Div.,  1 54 ;  1  Redf. 
Wills  (1866),  b.  p.  308 ;  5  B.  Monroe,  58  ;  4  Bibb,  553 ;  4 
Monroe.  423;  4  Dana.,  220;  87  Pa.  St.,  67 ;  14  Bush.,  434; 

II  Wend.,  227,  599;  101  HI.,  411 ;  41  Barb.,  385;  40  Conn., 

687,  589;  14  Vt,  425;  41  Id.,  59;  2  Mills  (S.  C),  334;  2 

Richardson,  184;  2  Binn»y,  406;  10  Yerger,  84;  31  Wis., 

691 ;  62  Ind.,  61 ;  1  Green  Ch.,  221 ;  8  Pick.,  67;  120  Mass.,. 

177 ;  40  Miss.,  83 ;  8  Mete,  487, 490 ;  Code,  §§2400,  2481 ;. 

89  Ga.,  168;  13  Id.,  68;  14  Id.,  185, 195;  21  Id.,  13;  63 
V  72-89 
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N.  Y.,  4G0 ;  Abb.  Tr,  Ev.,  58  (note)  ;  1  Jar.  Wills,  48  ;  60 
Ga,  523 ;  24  M,  84 ;  3 1  M,  483. 

On  the  codicil,  12  Mees.  &  W.,  600;  5  Jur.  N.  S,,  252, 
(S.  C.  1  Sw.  &  Tr.,  2G2) ;  1  Redf,  Wills,  277, 518 ;  1  Jar. 
Wills,  2G7, 304,  ;  2  Whart  Ev.,  897  ;  Powell  Dev.,  320, 
marg.  p.  548;  35  Ga,y  151;  6G  /r/.,  738;  65  7rf.,  275,  64 
Id.,  167;  Abbott  Tr.  Ev.,  134,  §87. 

On  unnatural  wills  and  suspicious  legacies,  2  Domat. 
Civil  Law,  Part  2,  Book  3,  Title  2;  1  Redf.  WUls, 
452,  sec.  14,  521,  523 ;  20  Ga.j  720-8 ;  33  Ala.,  148 ;  17 
Id.^  88. 

On  continuance,  30  G^a.,  816;  39  /J.,  186;  27  Mj 
411. 

Verdict  Wrong,  24  Ga.,  171 ;  48  7rf.,  540. 

On  striking  from  grand  jury,  65  Ga.y  678. 

On  new  trial  generally,  44  Ga.y  638,  643 ;  59  Id.y  722 ; 
57  M,  607. 

Alexander  &  Wright  ;  Underwood  &  Rowell  ;  George 
Hillyer;  J.  H.  Reece  ;  C.  N.  Featherston;  J.  F.  Hillter; 
L.  E.  Bleckley,  for  defepdants,  cited :  On  admission  of 
parol  evidence,  ambiguities  and  declarations  of  lestator, 
53  Ga.^  678;  1  Greenl.  Ev.,  §5G4  and  notes;  3  Buirow 
1775;  1  Wms.  Ex'rs,  130  (note);  63  Ga.,  146;  10  Burr., 
100 ;  3  Humph.,  284  ;  130  Mass.,  9G ;  16  Gray,  99 ;  4  Stro- 
bart,  190;  6  Bing.,  310;  2  Brod.  &  Bing.,  314;  L.  R.,  1  P. 
&  D.,  8,  201 ;  12  M.  &  W.,  600 ;  1  Wms.  Ex'rs,  (6  Ed.),  t. 
p.  252;  9  Jac.  Fish.  Dig.,  13660,  13663,  13664,  13786, 
13741;  Wigr.  Wi  Is,  252;  1  L.  R.  P.,546;  L.  R,  3  P.  &  D., 
84  (S.  C.  6  Moak  R.,  365) ;  1  Pow.  Dev.,  64  ;  18  0.  L.  J.  No. 
4,  p.  68,  not^  and  cit.;  3  Phillim.,  445, 434  and  notes,  452- 
5  ;  3  Addams,  226, 232,  506,  509 ;  2  Id,,  286-9 ;  1  Haggard, 
674,  289 ;  2  Phillim.,  290, 416;  3  Curteis,  531-4;  3  B.  Mon- 
roe, 390  et  seq.;  1  Wms.  Ex'rs  (5  Ed.),  91  and  notes,  312 
et  8€q.\  1  Jar.  Wills  (4  Ed.),  358-9  ;  32  Ga.,  156;  1  Mason, 
9  ;  1  Phillim.,  130 :  4  Bligh,  359 ;  1  Bouv.  L.  Die,  97 ;  25 
Ga.,  142  ;  14  Id,  375;  Code,  §§2457,  3801,  2854;  Jacob*8 
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Diet,  §§443,  445  ;  1  Freem.,  §292 ;  5  Rep.,  68  ;  Spen.  Abr., 
part  10,  voc.  Testament;  Bridg.,  l05;  Code,  §§2757;  2 
Vern,,  98,  225,625;  Cowp.,  53;  Jacob's  Diet.  2,  §461 ; 
2  Bac.  Abr.,  606,  607;  2  Vera.,  593;  iJohns.,  360;  1 
Br.  Ch.,  477;  3  Bac,  Abr,  607;  3  Ves,  Jr.,  306,  308; 
2  Vern.,  593;  2  Br.  Ch.,  165;  3  Ves.  Jr.,  5l6;  5  /</., 
79;  C)  Id,  321;  7  Id.,  508;  Leon.,  .18,  vide  tit  De- 
vise, 1  Monr.,  72;  3  Bac.  Abr.,  608,  609,  610-12;  Man. 
&  Sel.,  299;  1  Barn.  &  A.,  247;  6  Taunt,  14;  5 
Barn.  &  A.,  847;  6  T.  R,  671:  2  P.  Wms.,  141; 
Dev.  Eq.  R,  286 ;  Vern.,  473 ;  1  Ves.  Jr.,  258 :  6  Id.,  398  ; 
2  Id.,  465,  644  ;  4  /rf.,  734  ;  6  Id.,  324-.  7  Id.,  50S-18  ; 
lO/rf.,  77;  2  Ves.,  95;  2  Bro.  C,  526,  1  Vern.,  30;  2 
P.  Wms.,  15S ;  5  Ves.,  359  ;  3  Phillim.,  461  130  Mass., 
96 ;  2  Addams,  286 ;  1  Haggard,  674 ;  3  Eng.  Ecc.  Rep., 
289;  1  Jar.  Wills,  35'!5-9;  1  Wms.  Ex'rs,  312,  313,  91, 
notes;  2  Phillim.,  290;  3  Add.  (2  Eng.  Ecc. Rep.),  232, 
^09;  4  Ves.  Jr.,  186;  2  Phillim.,  48;  3  Addams,  626;  2 
Haggard,  587;  3  Curteis,  636;  9  Jac.  Fish.  Dig.,  13659, 
13661-0,  13705-^^;  68  Oa.,SS0;  1  Greenl.,  §§297,  300;  25 
(?«.,  142;  Code,  §§2248,  2472  ;  14  0'a..3l6;  28  /(/.,  262; 

31  Id.y  201 ;  Code.  §3804;  46  Oa.,  232-5;  6S  Id.,  132;  16 
/67.,52l ;  8  Bing.,  244;  3  Ves.,  306;  14  Oa.,  377;  57  Id., 
181 ;  49  Id.,  102  ;  3  Id.,  557;  28  Id.,  262;  24  Id.,  338;  25 
/rf.,  141;  32  /^/.,343;  38  /^.,  648;  1  Jar.  Wills,  362;  1 
P.  W.,  425;  Benj.  Sales,  155-6  andcit;  7  Gill  &  John, 
311 ;  5  Ind.,  389;  1  Jar.  Wills,  127,  note;  3  Bacon,  609; 
5  Barn.  &  A.,  847;  130  Mass.,  355 ;  43  N.  Y.  L.,  591 ;  60 
How.  P.  (N.  Y.),  422;  7  111.  App.,24;  32  O.,  313;  15 
Wis.,  144;  45  Id.,  211',  57  Ala.,  440;  8  Oregon,  188;  42 
Md.,410;  59  N.  Y.,434;  Code,  §2754;  57  Oa.,S6;  61  //., 
364;  48  Id.,  504 ;  43  Id.,  160;  13  Ves.,  310;  36  ^a ,  70; 

32  Id.,  160-3 ;  1  Haws.,  247,  268-9;  38  Ga.,  562;  Code, 
§§2474,  2475;  1  Addams,  175,  411;  1  Jar.  Wills,  374, 
337-9,  340-1,  116,  123,  note;  16  Gray,  99;  Code,  §2478; 
63  Oa.,  146;  3  Hagg.,  570;  4  Id.,  410;  1  Jar.  Wills,  89; 
12  O.  St,  381 ;  21  Md.,  26  4 ;  2  Dall.,  70 ;  2  Am.  Prob.  R,  27. 
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On  the  missing  or  revoked  sheets,  Code,  §§2475,  2471 ; 
11  0.  B  ,  N.  S.  (103  E.  C.  L,),  341 ;  1  Wms.  Ex'rs,  134  and 
notes ;  1  L.  R,  P.  D.,  154 ;  6  Mo.,  177  (S.  C.  34  Am.  Dec, 
134) ;  4  Mo.,  211,  608 ;  I  Jar.  Wills,  248,  note  y,  290,  note  ; 
3  Redf.  Wills,  note  7  ;  5  B.  Monroe,  5S ;  1  Redf.  Wills,  349, 
note;  Jac.  Fish.  Dig.,  13709,  13730,13730;  IJar.  Wills, 
302,  291  and  notes ;  1  Wms.  Ex'rs  101, 1 79,  ISO  and  not^s ; 

1  Tow.  Dev.  618,  520  and  notes;  1  Wms.  Ex'rs.  (6  Ed.), 
201-^,  l;J4  notes ;  1  Jar.  Wills,  338,  339  and  notes ;  I 
Cowp.,  187 ;  3  Mod.  R,  203 ;  Hard.,  374  (S.  C.  Shaw,  146) ; 
10  Bac.  Abr.,  547 ;  3  Barb.  Ch.,  165 ;  39  Am.  Dec,  263 ;  2 
Cowp.,  812;  3  B.  &  P.,  16;  4  East,  418;  1  P.  Wms.,  343 ; 

2  Brad.  &  Bing.,  314;  4  Burrow,  280-2 ;  Reese's  Man., 
105, 106;  18  L.  T.  N.  S.,  801 ;  16  W.  R.,  673;  1  Rob. 
(Va.),  346  (S.  C.  39  Am  Dec,  263)  ;  4  East,  418  ;  8  Cow., 
56;   130  Mass.,  95. 

On  the  codicil,  1  Cowp.,  132, 15S;  35  Ga.j  151 ;  1  Add., 
17;  1  Hill,  591;  3  B.  Monroe,  390;  39  Am.  R.,  753;  1 
Am.  Prob.  Prac  R.,  516,  96;  2  S.  &  T.,  474;  31  L.  J.  P., 
190;  10  W.  R.  848  ;  6  L.  T.,  N.  S.,  474;  9  Jac.  Fish.  Dig., 
13660,13700,  13663;  1  Wms.  Ex'rs,  212,  21S,  224,  252; 
1  Jar.,  Wills,  lit  et  sej,,  121,  1S9-01 ;  1  Redf.  Wills,  368, 
(3),  (4),  371,(6);  2  Notesof  Oascs,  406,  1S3,  79  ;  L.  R.,3 
P.  &  D.,  26 ;  5  Moak's  Eng.  R,  521 ;  12  Jur.,  465  ;  1  Sw.  & 
Tr.,  494 ;  31  L.  J.  Prob.,  197;  L.  R,  2  P.  &  D.,  256 ;  2  Ro- 
bert, 622  :  5  Notes  of  Cases,  233;  6  Id,,  183;  29  L.  J.  P. 
M.  &  A.,  155 ;  6  Jur.,  N.  S.,  1165 ;  3  B.  Monroe,  390 ;  4  Ves., 
610;  5  Sim,,  274;  4  DeG.  &  S.,  475;  3  Beav.,  460;  L.  R, 
16  Eq.,  19  ;  9  Ch.  Dec,  231  and  cit.;  EncRelig.  Knowl., 
319,  320;  L.  R,  1  P.  &  D.,  201,  258 ;  14  Pick.,  534;  12 
M.  &  A\.,  600;  77  N.  T.,  369 ;  1  Add.,  41 ;  Code,  §2478 ; 
1  Pow.  Dev.,  94;  1  Red.  Wills,  20S,  209;  1  Jar.  Wills, 
217;  3  Burr.,  1775;  1  Wms.  Ex'rs,  130,  note  (x). 

On  pleadings  and  practice  as  to  missing  sheets,  14  (?«., 
362  ;  17  II,  417 ;  16  7^/.,  473;  1  Brown's  Ad.  &  Civ  L., 
453,  454 ;  4  Co.,  29  A.;  7  ///.,  42  B.;  Roll.  Abr,  S.  30 ; 
Oode,  §§4114, 4116, 3453,  3332 ;  47  Oa.,  205 ;  45  Id.,  144. 
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On  fraud  and  undue  influence,  Nontes  Prob.  Trac, 
§§185,  92. 

On  striking  from  grand  jury.  Code,  §§2925,  3630, 3925, 
3926;  65  Oa ,  678;  6S  Id.,  434;  64  Id.,  562. 

On  intention  of  testator,  1  Cowp.,  52 ;  1  P.  Wms  ,  345. 

On  continuance,  54  Oa.,  660-2;  61  Id.,  461;  h^  Id., 
83,  660,  612,  189;  46  Id.,  273-6,  208;  Code,  §§3630,  3531, 
3522,3529,3525;  I  Kelly,  213-15,  574;  45  G^a.,  2-3 ;  10 
Id,  85,  92,  403 ;  39  Id.,  591,  359  ;  41  Id,,  102 ;  53  //., 
152;  33  U.,  372;  14  U.,  6,  22,  24;  IS  Id.,  389 ;  5  Id.,  58, 
52;  49  Id,,  215;  20  Jd..  500,  275  ;  47  Id,,  601;  38  Id.,  401, 
491,506;  04  Id.,  374,  401,  416;  24  Id,  297;  21  Id,\\, 
301-6,  492;  37  Id.,  101,  678-80;  42  Id.,  401;  15  Id.,  535; 
68  Id.,  2b7;  55  Id.,  21,  47,20S;  51  Id.,  152;  60  Id.,  157, 
237,  634 ;  58  Id.,  208 ;  57  Id.,  241,  351,  236,  435 ;  30  Id., 
829. 

On  general  exceptions  to  charge,  67  Ga.,  15^5,  707;  63 
hi,  296,  836. 

On  new  trial,  generall}'^,  I  Peters,  70;  37  Ga.,  101;  6 
Cow.  (N.  Y.),  118;- 2  Binir.,  483  ,  2  T.  K,  4;  24  111.,  444; 
58  Ga.,  485;  59  If/,  738;  (K  Id.,  448;  30  Id.,  958;  31  Id., 
671,  492 ;  37  Id.,  351,  236 ;  14  Id.,  43 ;  39  Id.,  360;  30  Id., 
220;  39  N.  Y.  C.  L.,  113;  45  Ga.,  94;  Charlton,  281. 

On  alteration,  53  Ga.,  678;  45  Id,  538;  17  W.,  558; 
26  7(r,  582;  15  Id.,  196;  31  M,  371;  36  K,  479;  1  Greenl. 
Ev.,  §564  and  notes ;  1  Jar.  Wills,  205,  304 ;  1  Wms.  Ex'rs, 
(6  Ed.),  168,  169  ;  1  L.  R.,  3  P.  &  D.,  84  (S.  C.  6  Moak, 
365);  3  Veas.  &  Bea.,  122. 

Falsa  demonsi  rat  to  non  nocet.  Broom  Max.,  637  et  aeq.; 
Branch  Principia,  112;  22  Ga.,  203;  62  Id.,  73;  11  Id., 
187;  bi  Id.^Db',  5C  Id.,  124;  56 /d.,  439;  19  Id.,  279;  14 
JfZ.,252;  2  Brod.&  Bing.,  314;  iJar.  Wills,  205;  12  M.  & 
W.,712;  20  (?«.,689;  56 /d.,  643;  Jac.  Fish.  Dig.,  13664, 
13660, 13786,  13741 ;  1  Mer.,  384;  44  Am.  R.,  158,  (S  C; 
76  Va.,  140) ;  2  D.  M.  &  G.,  299 ;  6  Mad.,  350 ;  1  Sim.,  178 ; 
41  Am.  R.,  493,    S.  C.  37  0.  St.,  126);  1  Jar.  Wills,  760, 
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701,  note  (r) ;  76  Pa..  St.,  197;  2  L.  R,  P.  D.,  Ill ;  2  Jar. 
Wills,  751-5  ;  U  M.  &  W.,  399. 

Probate  and  construction,  Wig.  Wills,  11-i;  41  G^rt.,141, 
U2,  678 ;  5S  Id,  255  ;  1  L  R.  P.,  546. 

Hypothetical  wilL  20  Oa.j  7S6;  93  Pa.  St.,  316;  15 
Id.,  28. 

Jackson,  Chief  Justice. 

The  propounders  exhibited  a  paper  which  they  alleged 
was  the  last  will  of  Alfred  Shorter.  The  caveators,  being 
the  next  of  kin  of  the  deceased,  took  issue,  and  alleged  that 
it  was  not.  The  jury  found  on  that  issue  with  the  pro- 
pounders ;  thereupon  the  caveators  made  a  motion  for  a 
new  trial,  and  upon  the  denial  of  that  motion  error  is  as- 
signed here. 

On  a  careful  examination  of  the  whole  record — of  all  the 
grounds  of  the  motion  for  a  new  trial,  except  on  matters  of 
practice — we  think  that  they  turn  upon  a  single  point? 
and  that  is,  whether  the  testimony  of*  Mr.  Alexander,  the 
scrivener  of  the  codicil  and  the  confidential  legal  adviser 
of  Mr.  Shorter  in  regard  to  its  execution  and  the  sufficiency 
of  the  original  will  to  which  it  was  a  codicil  to  stand  the 
test  of  legal  investigation,  was  legally  admitted. 

If  that  testimony  was  admissible,  the  evidence  is  suffi- 
cient to  uphold  the  verlict  of  the  jury,  if  they  gave  it 
credit ;  if  it  was  not  admissible,  and  could  not  be  considered 
by  the  jury,  then  the  opposite  conclusion  would  probably  be 
reached  in  respect  to  a  part,  if  not  the  whole,  of  the 
will. 

The  original  will  is  numbered  from  one  to  eleven,  in- 
clusive, on  the  last  page  of  paper  propounded  as  such. 
On  that  page  the  testator  says :  "  I  nominate  and  appoint 
David  B.  Hamilton,  Judge  George  Hillyer  and  Eben  Hill- 
yer  to  be  executors  of  this,  my  will,  to  carry  the  same  into 
effect  according  to  law,  and  which  will  I  have  written  on 
the  above   and  foregoing  pages,  numbered  from  one  to 
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eleven  inclusive,  and  identified  by  my  name  on  the  mar- 
gin." The  last  digit  of  the  figure  eleven,  on  a  close  inspec- 
tion of  it,  with  the  aid  of  a  glass,  opens  slightly,  as  if  by  the 
spreading  of  the  pen,  so  as  to  leave  a  slight  vacant  spot  in 
the  middle,  making  quite  an  elongated  cipher  towards  the 
lower  part  of  the  figure,  not  perceptible,  however,  to  the 
naked  eye  of  a  man  of  my  age  at  least,  and  is  really,  to  all 
moral  certainty,  not  a  cipher  but  a  digit,  and  the  number 
is  not  the  figure  ten,  but  it  is  the  figure  eleven ;  and  so  I 
believe  almost  all,  if  not  all,  the  witnesses' on  that  point 
testify.  The  top  of  this  page  has  the  figure  ten  upon  it, 
altered  from  eleven.  On  the  margin  of  it,  as  on  the  mar- 
gin of  all  the  other  pages  of  the  document  or  paper,  is  the 
signature  of  Alfred  Shorter  plainly  written.  The  preced- 
ing page  has  the  figure  nine  plainly  on  its  top,  and  altered 
from  nothing  else ;  no  other  figure  ever  was  there.  This 
page  nine  contains  the  residuary  clause  of  tlie  will,  by 
which  Mrs.  Hamilton  is  made  the  sole  residuary  legatee, 
and  on  its  margin  also  is  plainly  written  testator's  signa- 
ture. 

Page  eight  has  been  altered  from  some  other  figure,  ap- 
parently from  seven.  It  contains  a  forty  thousand  dol- 
lar legacy  to  the  heirs  of  testator's  sister,  Mrs.  Beeland, 
two  other  minor  bequests,  and  a  loan  to  a  friend,  while 
running  a  furnace  leased  from  the  testator. 

Page  seven  is  quite  plainly  numbered  on  the  top,  and 
the  number  is  not  made  over  any  other,  or  changed  at 
all  from  any  other.  It  is  the  bequest  to  Shorter  Female 
College. 

Pago  number  six  is  apparently  altered  from  five,  which 
once  was  marked  at  the  top.  It  disposes  of  i)reviou8  de- 
vises to  married  women  in  case  of  their  death,  giving  it  to 
the  children,  and  making  husbands  trustees  without  bond, 
subject,  however,  to  any  will  Mrs.  Brooks  may  make  or 
may  have  made  ;  and  provides  that  if  either  owe  him  any- 
thing at  his  death,  it  is  to  be  credited  on  the  legacy,  and 
if  he  builds  on  real  estate  given  to  any,  the  improvement 
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is  to  be  accounted  for  at  the  price  he  charges  in  the  book 
where  lie  keeps  such  accounts,  and  if  he  sell  such  prop- 
erty, the  lej2:acy  is  not  to  lapse,  but  the  money  value  is  to 
be  paid  as  entered  in  the  same  book. 

Page  live  is  unaltered,  and  states  settlements  as  execu- 
tor and  trustee  or  guardian  with  Georgia  E.  Hillyer,  Ellen 
E.  Hillyer,  Milton  A.  Cooley,  Alexander  T.  Harper,  Eliza- 
beth H.  Wright,  Charles  M.  Harper  and  Armstead  R. 
Harper,  deceased,  and  that  he  owes  them  nothing. 

Page  number  four  is  clean  and  unaltered,  and  contains 
a  bequest  to  Charles  M.  Harper  of  certain  real  estate,  and 
to  Milton  A.  Cooley  of  other  real  estate,  with  provisions  as 
to  their  power  to  sell  and  encumber  the  same. 

Page  number  three  is  also  a  clear  figure,  and  on  that  page 
are  betjuests  to  certain  Hamiltons  and  Harpers  and  Mrs. 
Wright,  and  to  Alfred  S.  Hamilton  his  undivided  half  in- 
terest in  a  store. 

Page  number  two  is  also  clean,  and  gives  Mary  Rhodes 
a  store  and  railrop^d  stock  and  bonds. 

Pago  number  one  is  unaltered,  too,  and  gives  Martha  H. 
Brooks  a  store  house  and  lot,  railroad  stock  and  bonds 
and  forty-two  hundred  dollars  in  money ;  also  Georgia  E. 
Hillyer  railroad  stock  and  bonds  and  ten  thousand  dollars, 
and  also  to  Ellen  E.  Hillyer  railroad  stock  and  bonds  and 
sixteen  thousand  dollars  in  money. 

The  codicil,  executed  twelve  months  after  the  will,  in 
July  of  1882,  the  will  having  been  executed  the  same 
month  in  1881,  declares  that,  "  Being  still  of  sound  and 
disposing  mind  and  memory,  I,  Alfred  Shorter,  do  make 
the  following  codicil  to  the  will  made  by  myself  on  the 
18th  diiy  of  July,  1881,  and  attested  by  W.  F.  Ayer,  J.  0. 
McDonald  and  J.  B.  Hine.  Said  will  is  now  ratified,  ap- 
proved and  declared  to  be  my  last  will  in  all  respects,  except 
in  so  far  as  the  same  is  changed  by  this  codicil."  The 
codicil  is  on  three  i)ages,  numbered  twelve,  thirteen  and 
fourteen,  and  recites  that,  "  Milton  A.  Cooley  having  died 
since  the  execution  of  said  will,  I  now  annul  the  bequest 
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made  to  him,  and  give  Dr.  Ebeu  Hillyer,  in  trust  for  the 
widow  and  children  of  the  said  Milton  A.  Cooley,  the  store 
house  and  lot  in  the  Coosa  division  of  the  city  of  Rome, 
occupied  by  Davis  &  Co.,  and  known  as  tlie  Crystal  Pal- 
ace, together  with  three  thousand  dollars  of  Rome  water 
works  bonds,  ajid  three  hundred  dollars  of  Rome  city 
bonds,  the  latter  known  as  twenty  year  bonds, — the  in- 
come to  be  ur^ed  for  the  benefit  of  the  family,  and  the  cor- 
pus to  be  divided  equally  between  the  widow  and  children, 
when  the  youngest  of  them  becomes  twenty-one  years  of 
age."  On  the  fourth  page  of  the  original  paper  propounded, 
he  had  given  to  Milton  A.  Cooley,  "  the  store  house  and 
lot  on  Broad  street,  Coosa  division,  city  of  Rome,  known 
as  the  Crystal  Palace,  and  now  occupied  by  Davis  &  Co. 
as  a  dry  goods  store,  without  his  having  any  power  to  sell, 
dispose  of,  etc.,  until  his  youngest  child  arrives  at  the  age 
of  twenty-one  years."  So  that  this  codicil  makes  such 
reference  to  wliat  he  had  given  to  Cooley  as  to  show  that 
when  he  executed  the  codicil  he  had  in  mind  this  clause 
of  the  will. 

Next  in  the  codicil,  on  the  thirteenth  page,  he  adds, 
"Being  satisfied  that  the  Shorter  Female  College  is  in 
present  need  of  additional  apparatus,  furniture,  instru- 
ments, etc.,  and  the  grounds  about  the  college  building 
need  improvement,  I  give  to  the  trustees  of  said  college 
an  additional  five  thousand  dollars  to  be  used  under  the 
direction,"  etc.,  thus  making  reference  to  the  seventh  page 
of  the  will,  wherein  he  gave  the  trustees  of  that  college 
forty  thousand  dollars^  worth  of  bonds,  with  direction  "  that 
the  corpus  of  said  property,  as  above  mentioned,  be  regarded 
as  sacred,  and  forever  set  apart  as  a  permanent  endow- 
ment of  the  said  Shorter  Fcnmle  College,"  and  the  income 
to  be  used  in  employing  teachers,  reducing  tuition,  assist- 
ing poor  worthy  students,  keeping  the  property  in 
repair,  or  in  such  other  way  as  the  trustees  thought  best 
to  the  interest  of  the  college  and  education. 

On  the  same  13th  page  of  the  codicil,  he  adds,  ^^  In  addi* 
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tion  to  the  specific  legacies  mentioned  in  my  said  will,  I 
now  also  give  to  Mrs.  Sallie  Ansley,  living  near  Social 
Circle,  and  who  is  the  daughter  of  my  half  sister,  the  sum 
of  five  thousand  dollars  to  her  own  use,  and  also  the  ad- 
ditional one  thousand  dollars  to  be  expended  in  the  edu- 
cation of  her  daughter,  Sallie,"  etc.,  thus  recognizing  that 
he  had  made  specific  legacies  in  the  will,  and  implying 
thereby  a  residuary  legatee. 

Then  he  adds,  "I  now  repeat  what  has  been  stated  in 
the  body  of  my  said  will,  that  in  all  cases  where  legacies 
or  bot^uests  have  been  made,  the  same  are  to  be  charged 
with  all  sums  of  money  or  property  which  1  may  turn  over 
to  the  beneficiaries  respectively  during  my  lifetime.  The 
book  referred  to  in  my  will,  in  which  these  various  charges 
are  made,  will  indicate  the  exact  status  of  each  when  my 
will  goes  into  effect,'-  thus  making  reference  to  and  identi- 
fying page  6,  whereon  this  provision  and  allusion  to  the 
book  of  diarizes  are  seen  in  the  will. 

The  original  paper  propounded  as  the  will  is  holographic, 
written  every  line  and  word  and  figure  by  the  testator, 
with  every  page  identified  by  his  signature  on  the  margin  , 
where  figures  on  the  tops  of  pages  are  altered,  the  alteration 
is  plain,  without  any  effort  to  hide  what  was  done.  The 
codicil  is  written  by  Mr.  Alexander,  and  identified  by  the 
signature  on  the  margin  of  each  page  ;  but  the  pages  run 
into  each  other  in  the  codicil,  a  paragraph,  or  even  a  sen- 
tence, being  partly  on  one  and  partly  on  another  page,  and 
not,  in  this  respect,  like  the  will,  where  all  is  concluded 
appropriate  to  a  page  on  each  page,  and  no  broken  para- 
graphs extend  from  one  to  the  other  page. 

1,  2,  3,  4.  1  have  been  thus  particular  in  reciting  these 
facts  to  see  wliether  these  papers  show  such  ambiguity  as 
to  let  in  parol  evidence  to  explain  it.  It  must  be  remarked 
that  about  the  codicil  there  is  no  dispute.  That  those  three 
pages  were  written  at  the  reciuest  of  the  testator,  read 
over  to  him  and  approved  by  him,  admits  of  no  controversy. 
If  deceased  had  mind  enough  to  juake  a  will,  if  not  under 
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undue  influence,  the  codicil  being  executed  in  the  pres- 
ence of  three  witnesses,  is  a  testamentary  paper  executed 
by  the  testator.  Now,  that  paper  itself  recognizes  the 
will,  in  so  far  as  it  recognizes  parts  of  it.  It  refers  unmis- 
takably to  things  in  the  will.  It  refers  to  the  Oooley 
legacy ;  to  his  death  after  the  execution  of  tlie  will,  and 
annuls  the  legacy  to  him  of  a  certain  store-house,  and 
gives  that  store-house  to  his  brother-in-law  in  trust  for 
the  wife  and  children  of  deceased.  It  refers  unmistakably 
to  a  general  provision  in  regard  to  the  credit  of  any  ad- 
vancements or  buildings  erected  on  property  devised  to  be 
placed  on  the  legacies  or  bequests  given  each  legatee,  and 
repeats  what  was  said  in  regard  to  it  in  substance,  and 
refers  to  the  book  as  referred  to  in  the  will,  where  the 
charges  of  advancements,  etc.,  would  be  found.  It  refers 
to  the  legacy  to  the  Shorter  College,  in  that  it  recognizes 
its  immediate  need  of  cash,  and  thus  recognizes  the  pro- 
vision in  the  will  which  'tied  up  the  corpus,  and  directed 
the  expenditure  of  the  income  in  other  ways.  It  recog- 
nizes a  residuary  legatee,  in  that  the  codicil,  "in  addition 
to  the  specific  legacies  mentioned  in  his  (my)  said  will," 
gave  another  specific  legacy  of  five  thousand  dollars,  and 
one  thousand  dollars  to  another  relative.  It  refers  to  the 
will  by  its  precise  date,  and  by  the  witnesses  who  attested  . 
it;  and  in  all  these  ways  it,  the  codicil,  tends  towards 
identifying  the  paper  offered  to  be  set  up  as  the  will 
to  which  this  codicil  was  made.  Moreover,  it  is  attached 
to  the  paper  on  which  the  will  is  written  with  brackets, 
and  in  this  condition  it  is  found  in  the  possession  of  the 
testator  at  his  death.  These  facts,  we  repeat,  tend  with 
force  to  show  ihat  the  paper  thus  referred  to  in  the  codicil, 
and  fiistened  to  it,  is  the  paper  to  which  the  testator  had 
reference,  and  which  he  ratified,  approved  and  declared  to 
be  his  last  will,  and  is  the  paper  which  was  propounded 
as  the  will,  and  which  the  jury  found  to  be  his  will.  But 
the  words,  "in  all  respects,  except  in  so  far  as  the  same  is 
changed  by  this  codicil,"  are  relied  upon  to  show  that  it  is 
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not  the  paper  referred  to  in  the  codicil,  because  the  codi- 
cil itself  begins  its  paging  with  No.  12,  thus  recognizing 
that  will  as  having  eleven  pages,  and  when  the  will  is  in- 
spected on  its  face,  the  testator  declares  it  does  have  eleven 
pages,  and  says  that  each  page  has  his  signature  on  its 
margin,  while,  in  fact,  there  are  only  ten  pages  of  that  pa- 
per, and  the  last  is  changed  from  eleven  to  ten  on  the 
top-paging. 

The  question  thus  arises,  do  not  these  two  papers,  thus 
propounded  together,  present  on  their  faces  great  ambig- 
uity ?  Construed  together,  do  they  not  ?  Construing 
the  will  part,  or  rather,  considerin  g  it  by  itself,  is  there 
not  ambiguity,  uncertainty,  doubtfulness  about  it?  The 
numbers  of  some  pages  untouched  as  originally  written,  of 
others  evidently  and  plainly,  not  at  all  disguisedly,  al- 
tered. The  largest  bequest  being  to  itself  on  page  No. 
9,  whose  number  was  not  touched,  but  stands  precisely  as 
testator  put  it  there,  and  being  the  residuary  clause,  thus 
naturally  coming  before,  immediately  before,  the  execu- 
tory clause,  and  being  every  word  of  it  in  testator's  hand- 
writing, and  having  his  own  sign-manual  on  the  margin, 
by  itself,  looks  all  right  and  genuine ;  and  so  do  all  the  other 
important  legacies.  All  appear  clear  and  pure;  and  the 
apparent  alteration  of  top  page  11  to  10,  and  the  statement 
of  the  executor's  clause,  ''I  appoint  ...  to  be  execu- 
tors of  this  my  will,  .  .  .  and  which  will  I  have  writ- 
ten on  the  above  and  foregoing  pages,  numbered  from  1  to 
11  inclusive,  and  identified  by  my  name  on  the  margin," 
alone  throws  the  ambiguity,  the  doubt,  the  uncertainty^ 
about  either  of  the  preceding  legacies.  Thus,  on  the  face 
of  this  will  appears  this  ambiguity ;  and  thus,  when  the 
codici4  ratifies  and  republishes  it,  referring  to  the  date, 
the  witnesses,  several  bequests  and  provisions  in  it,  and 
identifies  it  to  some  extent  as  the  will,  yet  it  still  leaves 
the  quest-ion,  is  it  t-Iie  whole  will,  still  uncertain  and  am- 
biguous. Parts  of  it  might  be  set  up  and  admitted  to 
probate  on  the  two  papers  alone ;  the  clear  proof  of  the 
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codicil  and  all  it  contained,  and  the  reference  therein  to 
the  contents  of  the  will,  and  the  republication  of  it  thereby, 
coupled  with  the  very  remote  possibility  that  the  missing 
pag3  could  have  altered  the  validity  and  effect  of  parts  of 
the  original  will,  would  admit  to  probate  some,  at  least,  of 
the  bequests,  but  the  ambiguity  would  remain  to  affect  other 
parts  of  the  will,  and  hence  the  question  of  the  admissi- 
bility of  the  testimony  of  Mr.  Alexander  becomes  import- 
ant, if  not  vital, — if  not  to  every  part,  yet  to  the  will  as  a 
whole. 

The  will  itself  thus  shows  ambiguity,  eleven  being  al- 
tered to  ten  on  the  last  page,  and  the  figures  from  one  to 
eleven  remaining  unaltered  in  the  body  of  the  last  page ; 
but  the  codicil  shows  more  clearly  this  ambiguity  of  the 
figures,  in  numbering  its  pages  twelve,  thirteen  and  four- 
teen. So  that  the  face  of  the  whole  paper  propounded 
mak«s  an  ambiguity  needing  explanation. 

If  Alexander's  testimony  be  in  and  be  credited,  which 
is  for  the  jury,  then  this  trouble  is  explained,  and  no  rea- 
sonable doubt  can  remain  that  the  paper  fastened  to  the 
codicil,  with  its  ten  pages,  is  in  its  entirety  the  will  and  the 
whole  will  of  Alfred  Shorter. 

Outside  of  our  own  Code,  what  is  the  law  touching  the 
admissibility  of  parol  evidence  in  case  of  such  ambiguity 
as,  in  our. judgment,  appears  on  the  face  of  these  papers? 

In  1  Williams  on  Executors,  6  Am.  Ed.,  top  p.  388,  bot- 
tofci  p.  344,  it  is  said :  "  But  it  must  not  be  supposed  that, 
by  the  ecclesiastical  law,  two  witnesses  were  required  to 
each  particular  fact,  nor  to  every  part  of  a  transaction ; 
for  it  often  happened  that  to  the  -contents  of  a  will  or  to 
instructions  there  was  only  one  witness,  the  confidential 
solicitor  or  other  drawer ;  but  there  were  and  must  have 
been  adminicular  circumstances  to  the  transaction,  such  as 
the  expressed  wishes  of  the  testator  to  make  his  will,  the 
sending  for  the  drawer  of  it,  his  being  left  alone  with  the 
deceased  for  that  known  purpose,  some  previous  declara- 
tions or  subsequent  recognitions, — some  extrinsic  ciroum- 
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stances,  in  short,  showing  that  a  testamentary  act  was  in 
progress,  and  tending  to  corroborate  the  act  itself."  Citing 
4  Haggard,  314;  1  Roberts.,  173 ;  3  Curt ,  125 ;  4  Notes  of 
Cases,  147 ;  Dea.  &  Sw.,  187 ;  62  N.  Y.,  517,  in  note  Z. 
And  in  the  next  paragraph  ou  the  same,  and  the  succeeding 
page,  it  is  added :  "  In  Moore  vs.  Paine,  the  testatrix  was 
entirely  blind ;  there  were  tliree  subscribing  witnesses  to 
the  will,  but  only  one  of  them  (viz.,  the  writer,  who  was 
of  entire  credit  and  wholly  unconcerned  as  to  the  event 
of  the  suit)  could  account  for  the  instructions,  for  the  read- 
ing of  the  will  to  the  testatrix  and  her  approbation  of  it, 
and  for  the  identity  of  the  paper ;  the  other  two  only  depos- 
ing to  the  publication  of  it  by  her  as  her  will,  but  they  did 
not  hear  it  read  to  her,  nor  did  they  know  the  contents  of 
it.  The  capacity  of  the  testatrix  was  fully  proved,  and 
that  she  had  made  a  former  will,  which  differed  from  this 
chiefly  in  the  quantum  of  the  legacies,  which  were  smaller 
in  that  than  in  this.  And  Sir  George  Lee  was,  clearly  of 
opinion  that  this  will  was  sufficiently  proV^d ;  and  the 
learned  judge  observed  that  the  proof  of  wills  with  us  is 
by  thejui  gentium^  and  by  that  law  one  witnesses  suffi- 
cient. There  should  be,  indeed,  some  adminicular  proof 
to  corroborate  the  witness,  which,  in  the  present  case, 
arose  from  the  conformity  of  tlie  former  to  the  present 
will,  and  from  a  declaration  which  it  appeared  in  evidence 
tlie  deceased  had  made,  that  she  believed  some  of  her  re- 
lations did  not  approve  of  her  will,  which  was  some  sort 
of  recognition  of  this  will.  This  cause  was  appealed  to 
the  delegates,  where  the  sentence  was  confirmed."  2  Cas. 
temp.  Lee  595. 

Do  not  the  remarks  of  this  learned  commentator  on  the 
law  in  respect  to  the  probite  of  wills,  and  to  the  effect 
that  all  the  attesting  witnesses  necessary  to  the  execu- 
tion of  the  paper  need  not  be  called  to  each  part  of  the 
transaction,  to  each  particular  fact  therein,  but  that  the  con- 
fidential solicitor  who  draws  the  paper  is  sufficient  to  prove 
its  contents,  and  to  identify  it  as  the  thing  which  was  made 
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his  will  by  the  deceased,  apply  to  the  case  here  ?  And 
does  not  the  principle  ruled  in  the  case  of  Moore  vs.  Paine 
cover  the  point  here  ?  There  the  testatrix  was  blind,  yet 
her  will  was  set  up  on  the  testimony  of  the  writer,  who 
alone  identified  it  as  having  been  known  to  her,  with  noth- 
ing to  aid  his  evidence  but  the  conformity  of  the  will  on 
probate  to  a  former  will  in  some  respects,  and  her  remark 
that  her  relations  did  not  like  her  will,  "  which  was  some 
sort  of  recognition  of  this  will." 

In  the  case  before  us,  Mr.  Alexander,  in  like  manner 
entitled  to  full  credit,  and  wholly  disinterested,  too, 
in  the  will,  fully  identifies  it,  just  as  it  now  stands,  as  the 
will  to  which  testator  referred  in  the  codicil,  and  which  he 
had  entrusted  to  him  to  examine  and  see  that  it  was  all  in 
conformity  to  law,  at  the  same  time  that  he  gave  him  in 
structions  to  draw  the  codicil,  which  he  did  draw,  and  as 
the  very  paper  which  testator  republished  by  the  codicil 
as  his  will.  He,  Alexander,  saw  the  mistake  in  paging, 
and  mentioned  it  to  deceased,  who  observed  simply  that 
it  was  a  mistake ;  he  read  it  to  deceased  by  pages  as  it  now 
stands,  and  it  is  the  paper,  the  whole  paper,  which  was 
bracketed  with  the  codicil  as  one  will,  and  was  found  to  be 
the  will  of  Alfred  Shorter  by  the  jury.  The  adminicular 
proof  of  identity  is  stronger  than  in  Moore  vs.  Paine.  Refer- 
ences are  made  to  the  will  in  the  codicil  which  unmistak- 
ably point  to  parts  of  it,  and,  with  the  evidence  of  Mr. 
Alexander,  make  an  irresistible  lodgment  in  a  fair  mind, 
that  these  papers,  thus  tied  together,  and  together  consti- 
tuting the  disposition  which  propounders  allege  the  de- 
ceased made  of  his  property,  do  in  truth  together  express 
the  wishes  of  deceased  in  respect  to  that  property. 

Suppose  Alexander  had  been  the  scrivener  who  wrote 
the  original  will,  and  had  attested  it  with  two  other  wit- 
nesses, and  had  in  like  manner  read  it  over  to  the  deceased, 
and  its  identity  had  been  questioned  by  reason  of  am- 
biguity on  the  face  of  the  will,  arising  from  the  fact  that 
the  paging  on  the  top  of  the  pages  did  not  correspond  in 
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number  with  the  summary  of  them  by  the  testator  in  the 
executory  clause,  can  it  be  doubted  that  he  could  be  called 
simply  to  examine  the  paper  and  explain  such  an  am- 
biguity and  to  identify  the  paper,  though  wrongly  paged 
and  with  three  pages  altered,  as  the  very  paper  he  drew 
for  deceased,  and  that  which  he  and  the  other  two  attested ; 
and  when  the  jury  believed  what  he  swoi^  and  found  for 
the  will,  his  testimony  being  supported  by  adminicular 
proof,  would  not  the  proof  uphold  that  finding  as  legal  and 
sustained  by  sufficient  proof  of  identity  to  remove  the 
ambiguity 

Well,  the  actual  case  before  us  is  one  where  the  deceased 
himself  wrote  a  paper  as  his  will ;  he  gave  it  to  Mr.  Alex- 
ander, as  his  lawyer  and  confidential  adviser,  to  prepare  a 
codicil  to  it,  and  to  inspect  it  and  see  that  the  paper  was 
all  right  in  law ;  ho  took  it,  examined  it,  found  it  right  ex- 
cept this  ambiguity  of  figures,  read  it  over  with  that 
paging,  as  it  is,  to  the  deceased,  word  for  word,  and  called 
his  attention  to  the  paging.    Why  may  he  not  in  like  man- 
ner explain  it,  when  by  the  codicil  this  paper  is  sought  to 
be  proclaimed  and  ratified  as  a  will,  as  well  as  he  could 
have  done  it  had  he  prepared  and  witnessed  the  original 
paper?     lie  was  a  witness  to  the  republication  of  some- 
thing by  being  a  witness  to  the  thing  which  republished 
that  something.     By  witnessing  the  codicil  which  repub- 
lished the  will,  he  became  a  witness  to  that  which  pro- 
claimed a  certain  paper  to  be  the  will.     If  he  read  over 
that  paper  to  the  testator,  and  knew  its  identity  with  the 
thing  republished,  why  should  he  not  identify  it?    Sup- 
pose that  the  spread  of  eleven  into  an  elongated  cipher 
thus,  10,  so  as  to   make  it  read  from  one  to  ten,  had  been 
made  by   direction  of  deceased,  and  been  altered  from 
eleven  to  ten  by  him,  could  he  not  have  explained  how 
that  was  done  and  why  ?    And  so  of  the  other  altered  num- 
bers, could  he  not  have  told  his  client,  the  testator,  that 
these  alterations  ought  to  be  made,  and  make  them  by  his 
direction,  and  thus  explain  the  ambiguity  and  identify  the 


riM 


FEBRUARY  TERM,  1884.  609 


Surge  et  al.  v.u  IlamiUou  ct  al.,  exectiton. 

will  ?  Assuredly.  If  so,  why  could  he  not  make  an  ex- 
planation, less  satisfactory  perhaps, — its  sufficiency  to  be 
left  to  the  jury  on  the  trial  of  identity,  and  to  the  court  in 
reviewing  the  verdict,  and  that  explanation  to  be  weighed 
Willi  such  adminicular  proof  as  was  produced  on  the  one 
hand  and  the  appearance  of  the  paper  on  the  other,  and 
thus  tlie  scales  to  weigh  them,  the  law,  to  be  applied  and 
the  sufficiency  of  the  proof  to  be  determined?  We  are 
really  troubled  to  see  why  he  may  not. 

In  addition  to  the  references  of  the  codicil  to  the  will 
as  assisting  links  m  the  chain  of  identification,  it  may  be 
added  that  loose  sheets  of  what  were  probably  parts  of 
former  wills,  one  made  in  1878,  as  the  proof  shows,  and 
attested  by  those  who  witnessed  the  paper  now  offered  for 
probate  in  1881,  have  bequests  similar  to  those  in  this 
will,  and  marked  cancelled ;  and  it  may  be  that  the  pages, 
with  altered  numbers,  were  taken  from  the  former  will  and 
placed  in  this  at  a  difFerenI  place,  and  thus  requiring  a 
change  of  the  figure.    There  are  also  circumstances,  how- 
ever slight,  which  strengthen  the  idea  that  the  pages  offered 
for  probate  compose  the  will  of  deceased.    Taking  the  ex- 
plicit and  emphatic  statement  of  Mr.  Alexander,  that  there 
were  but  these  same  ten  pages  to  the  will  which  Mr. 
Shorter  handed  to  him  to  examine,  and  adding  to  it  the 
fact  that  he  read  it  over  to  him  carefully,  page  by  page,  to 
see  what  alterations  Mr.  Shorter  wished  made  by  the  codi- 
cil,and  tken  took  it  home,  at  Shorter's  request,  to  see  that  it 
should  be  all  right  and  the  codicil  should  be  prepared  so  as 
to  fit  in  with  it ;  and  adding  again  the  references  made  in  the 
codicil  to  clauses  of  the  will,  which  seem  unmistakable, 
and  references  to  the  date  and  witnesses  thereof,  and  the 
fact  that  it  was  then  attached  to  the  codicil  and  enclosed 
in  the  envelope  addressed  to  the  ordmary,  and  the  same 
package  was  opened  by  Alexander  and  agani  identified  as 
being  the  identical  thing  he  sealed  up  and  &o  addressed  to 
the  ordinary ;  and  adding  the  fact  that  all  the  paper  offered,, 
e'veiy  page,  is  in  the  handwriting  of  the  deceased,  and  one 
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bequest,  whiph  was  changed  from  another  figure  to  forty 
thousand  dollars,  is  also  in  his  handwriting — ^ii  having  been 
first  carefully  obliterated  and  then  carefully  re-written; 
and  also  the  fact  that  loose  sheets  of  wh4t  purported  to  be 
:a  former  will,  also  in  his  handwriting,  tend  to  the  same 
point,  in  that  they  indicate,  in  the  main,  the  same  legatees 
and  legacies  of  the  .same  approximate  sums  of  money  or 
pieces  of  property,  altered,  as  might  be  well  supposed  would 
be  the  case,  when  another  will  is  made,  as  was  the  case 
here,  and  j^et  the  female  college  which  bore  his  name  and 
which  he  controlled  in  life  and  loved  till  death,  a  favorite 
legatee  all  the  time,  in  all  loose  sheets  which  are  found  in 
his  handwriting,  as  in  the  paper  propounded  and  the  codi- 
cil thereto,  and  everywhere  seaond  only  in  his  liberality, 
as  in  his  affection,  to  the  infant  niece  and  name-sake  of 
his  dead  wife,  whom  they  raised  from  that  Infancy  to  her 
marriage,  in  their  home,  and  whom,  with  her  children  and 
husband,  he  recalled  to  that  home,  vacated  by  that  wife 
forever,  to  supply  as  fur  as  possible  a  place  never  again  to 
be  perfectly  filled,  and  yet  so  far  filled  that  hers  was  the 
hand  that  smoothed  his  last  pillow,  and  hers  the  breast  on 
which  he  breathed  his  last  sigh, — add  all  these  facts  to  that 
clear  testimony  of  this  confidential  legal  adviser,  and  it 
seems  to  us  they  make  a  strong  case  to  solve  the  ambig- 
uity caused  by  the  difference  of  count  in.  the  top  paging 
numbers  and  the  summary  in  the  body  of  the  executory 
clause  or  page  of  the  paper,  all  in  figures  and  not  written 
full  in  lettc^rs,  in  favor  of  the  fact  being  that  the  top  num- 
bers speak  what  truth  demands,  that  eleven  was  changed 
to  ten  to  show  that  truth,  and  as  the  deceased  said  when 
he  summed  up  and  counted,  he  must  have  made  a  mistake, 
and  by  inadvertence  or  the  idea  that  it  was  a  mere  trifling 
mistake,  he  had  neglected  to  correct  it  before,  as  he  and 
Alexander,  his  counsel,  both  by  their  failure  to  correct  it 
afterwards,  showed  that  it  was  regarded  as  a  mere  trifle, 
and  they  make  a  strong  case  also  to  convince  the  mind  that 
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the  paper  propounded  is  the  will,  the  entire  will,  with  the 
codicil,  of  Alfred  Shorter. 

So  the  same  learned  commentator  ( Williams),  on  top  page 
404,  bottom  page  853  of  the  same  volume  says :  "In  a  court 
of  construction,  when  the/actum  of  the  instrument  has  been 
previously  established  in  the  court  of  probate,  the  inquiry 
is  almost  closely  restricted  to  the  contents  of  the  instru- 
ment itself,  in  order  to  ascertain  the  intentions  of  the 
testator.  But  in  the  court  of  probate  the  inquiry  is  not 
so  limited,  for  there  the  intentions  of  the  deceased,  as  to 
what  shall  operate  as,  and  compose  his  will,  are  to  be  col- 
lected from  all  the  circumstances  of  the  case  taken  to- 
gether." And  there,  2  Add.,  243 ;  2  Phillim.,  426 ;  3  Sw. 
&  Tr.,  586,  and  other  cases  in  note  h,  are  cited.  It  is 
added :  "They  must,  however,  be  circumstances  existing 
at  the  time  the  will  is  made,'^  citing  1  Robert,  661,  668  • 
and  6  Notes  of  Cases,  per  Sir  II.  J.  Fust  in  note  i.  We 
apprehend  that  the  circumstances  existing  when  the  codi- 
cil is  made,  which  republishes  the  will,  come  clearly  within 
this  limitation  upon  the  rule  here  made,  especially  when 
the  scrivener  of  the  codicil  is  the  lawyer  and  confidential 
adviser  of  the  testator,  and  was  employed  by  him  to  ex- 
amine closely  the  will,  and  see  that  it  complied  with  the 
law. 

Also,  in  the  same  volume,  the  fact  that  the  codicil  and 
will  are  attached,  it  is  said,  is  significant  on  the  matter  of  re- 
publication of  the  latter  by  the  former.  On  top  pages  25 1- 
252,  bottom  pages  2 1 2-2 13,  the  author  says:  "A  codicil 
will  amount  to  a  republication  of  the  will  to  which  it  re- 
fers, whether  the  codicil  be  or  be  not  annexed  to  the  will, 
or  be  or  be  not  expressly  confirmatory  of  it.  .  .  .  But, 
although  the  eilect  of  a  codicil,  as  to  republication,  is  by 
no  means  dependent  on  its  being  annexed  to  the  will,  yet 
if  there  are  several  wills  of  different  dates,  and  there  be  a 
question  to  which  of  them  the  codicil  is  to  be  taken  as  a 
codicil,  the  circumstance  of  annexation  is  most  powerful 
to  show  that  (it)  was  intended  as  a  colicil  to  the  will  to 
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which  it  is  annexed,  and  to  no  other,"  citing  1  Add.,  41 ; 
1  Vesey,  Jr.,  490. 

It  is  trae  that,  in  the  case  now  before  us,  no  other  com- 
pleted paper  contests  with  that  propounded  the  fact  of 
being  the  entire  will  of  the  decedent ;  but  the  contest  is 
that  one  page  is  missing  from  the  paper  propounded,  and 
it  takes  that  page  to  make  this  paper  complete.  Yet  if 
the  pages,  as  they  now  stand,  numbered  as  they  are,  but  ten 
pages  as  now  offered  for  probate,  be  annexed  to  the  codicil, 
is  not  that  circumstance  equally  powerful  that  the  codi- 
cil was  intended  to  be  a  codicil  to  those  ten  pages  so  an- 
nexed, as  the  complete  will  of  Alfred  Shorter  ? 

The  learned  commentator,  moreover,  goes  further  and 
adds:  "A  codicil  referring  inaccurately  to  a  will  may 
republish  it."  And  as  authority  for  this  dictum,  he  refers 
to  the  case  of  Janson  v8-  Janson,  cited  by  Sir  John  NichoU 
in  Rogers  vs.  Pittis,  1  Add.,  38,  where  the  deceased  had 
"executed  two  wills,  the  oae  dated  the  21st  of  July,  1793, 
and  the  other  dated  the  18th  July,  1796,"  and  "made  a 
codicil  in  1820,  referring  in  terms  to  his  will,  not  of  the 
twenty-first,  but  of  the  first  of  July,  1792  ;  and  it  was  held 
that  as  the  other  circumstances  of  the  case  showed  that  the 
codicil  referred  to  the  will  of  1792,  and  not  to  that  of  1796, 
the  inaccuracy  was  immaterial,  and  the  will  of  1792  was 
therefore  republished."  The  principle  thus  ruled  is,  that 
"other  circumstances  of  the  case" — that  is,  extrinsic  circum- 
stances, which  must  have  been  shown  by  parol  evidence — 
would  operate  to  annul  the  last  will,  made  in  1796,  and  to 
set  up  in  lieu  of  it  one  made  in  1792,  notwithstanding  that 
the  date  of  the  latter,  as  referred  to  in  the  codicil,  was 
erroneous.  The  question  was  one  of  identity  of  the  will 
to  which  the  codicil  referred,  and  these  circumstances 
were  admitted  in  evidence  to  show  that  identity,  though 
tho  face  of  the  codicil  contradicted  it.  So  here  the  ques- 
tion is  the  identity  of  these  ten  pages  with  that  will  to 
which  this  codicil  refers,  and  all  "the  other  circumstances 
of  this  case"  may  be  let  in  to  show  the  identity  of  the 
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paj)er  propounded  with  that  referred  to,  and  republished 
by  this  codicil,  though  it  may  contrudicfone  enumeration 
of  paging  in  that  paper.  The  only  diircrence  is,  that  in 
this  case  the  inaccuracy  is  in  tlie  will,  while  in  that  cited 
by  Sir  John  NichoU  it  was  in  the  codicil ;  but,  inasmuch 
as  both  will  and  codicil  were  under  consideration  at  the 
same  time  by  the  deceased  and  his  confidential  adviser,  it 
is  not  easy  to  see  a  rational  distinction  between  the  two 
cases,  so  far  as  the  admissibility  of  the  circumstances  of 
each  case  is  concerned  on  the  point  of  identifying  the  paper 
referred  to  in  the  codicil.  Besides,  this  ambiguity  of  fig- 
uring is  carried  from  the  will  into  the  codicil  by  the  paging 
therein  too,  which  paging  is  numbered  12,  13,  14,  as  if  11 
were  the  number  of  pages  in  the  will.  So  that  here  the 
inaccuracy  is  in  the  codicil  too,  as  well  as  the  will,  thus 
making  this  case  closer  akin  to  that  cited  and  approved 
by  that  eminent  judge,  and  by  this  no  less  learned  and 
eminent  commentator,  so  recognized  repeatedly  by  the 
entire  English  bench. 

But,  outside  of  these  principles  deduced  by  Williams 
from  the  authorities  examined  and  cited  by  him,  tlie  court  of 
appeals  in  England,  on  questions  of  this  sort,  in  the 
case  of  Sugden  and  others  vs.  Lord  St  Leonards  and  others, 
in  Yol.  L,  Probate  Division  of  the  Law  Reports,  p.  154, 
has  adjii(]i(.'iited  all  these  questions  in  respect  to  the 
admissibility  and  sufficiency  of  proof  of  contents,  even  of 
a  lost  will,  by  a  single  witness.  The  principles  there  ruled 
are,  that  "the  contents  of  a  lost  will,  like  those  of  any 
other  lost  document,  may  be  proved  by  secondary  evi- 
dence ;  that  declarations,  written  or  oral,  made  by  a  testa- 
tor, both  before  and  after  the  execution  of  his  will,  are,  in 
the  event  of  its  loss,  admi.ssible  as  secondary  evidence  of 
its  contents ;  that  the  contents  of  a  lost  will  may  be  proved 
by  the  evidence  of  a  single  witness,  though  interested, 
whose  veracity  and  competency  are  unimpeached;  and 
that  when  the  contents  of  a  lost  will  are  not  completely 
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,  proved,  probate  will  be  granted  to  the  extent  to  which 
they  are  proved.-' 

It  is  true,  that  probata  was  there  asked  of  a  lost  will, 
and  the  contents  were  proved  by  this  evidence  as  second- 
ary, but,  if  to  i)rove  that  the  contents  were  known  to  the 
testator  required  tliree  witnesses,  though  the  will  were  in 
writing  and  not  lost,  be  the  law  or  rule  of  evidence,  much 
more  ought  it  to  require  three  witnesses  to  prove  those  con- 
tents if  the  writing  be  lost.  So  we  take  it  that  this  ruling 
means  that  a  single  witness  may  show  that  the  contents, 
and  all  the  contents  of  any  will,  whether  in  existence  or 
lost,  were  known  to  the  testator,  and  that  in  a  codicil  he 
referred  it  and  republished  it.  At  all  events,  that  any 
ambiguity  or  doubt  about  those  contents  arising  on  its  face 
may  be  explained  by  the  one  witness,  who  was  testator's 
conlidential  adviser,  so  as  to  identify  the  will. 

It  will  be  observed  that  the  ruling  in  this  great  case 
goes  to  the  full  extent  not  only  of  admitting  all  that  trans- 
pires between  the  testator  and  his  confidential  adviser  in 
the  examination  and  execution  of  papers  as  his  will  or 
codicil,  or  both,  at  the  time  of  execution,  but  of  admitting 
the  statements  of  testator  both  before  and  after  their  exe- 
ciition.  Chief  Justice  Cockburn  in  delivering  the  opinion 
of  the  court,  says :  ''He  must  be  taken  to  know  the  con- 
tents of  the  instrument  he  has  executed.  If  he  speaks  of 
its  provisions,  he  can  have  no  motive  for  misrepresenting 
tliem,  except  in  the  rare  instances  in  which  a  testator  may 
have  the  intention  of  misleading  by  his  statements  respect- 
ing his  will.  Generally  speaking,  statements  of  this  kind 
are  honestly  made,  and  this  class  of  evidence  may  be  put 
on  the  same  footing  with  the  declarations  of  members  of  a 
fitmily  in  matters  of  pedigree,  evidence  not  always  to  be 
relied  upon,  yet  sufTiciently  so  to  make  it  worth  admitting, 
leaving  its  effect  to  be  judged  of  by  those  who  have  to 
decide  the  case.  It  is  upon  this  principle,  I  presume,  that 
the  declarations  of  a  deceased  testator  have,  in  more  in- 
stances than  one,  been  admitted  as  evidence.     Thus,  they 
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have  heen  admitted,  as  in  Doe  vs.  Palmer,  16  Q.  B.,  747, 
to  negative  the  presumption  arising  from  interlineations 
appearing  on  the  face  of  a  will,  that  such  interlineations 
have  been  made  subsequently  to  the  execution  of  the  will," 
etc. 

And  then  the  Chief  Justice  adds,  in  the  same  case  and 
immediately  thereafter :  "The  question  before  us  is, 
whether  the  statements  made  by  a  testator  as  to  the  pro- 
visions  of  his  will  can  be  received  as  evidence  of  the 
contents  of  a  will  known  to  have  existed,  but  at  his  death 
is  no  longer  forthcoming.  That  morally  such  statements 
and  declaration  are  entitled,  where  no  doubt  exists  of  their 
sincerity,  to  the  greatest  weight,  cannot  be  denied  ;  and  I 
am  at  a  loss  to  see  why,  when  such  evidence  is  held  to  be 
admissible  for  the  two  purposes  just  referred  to,  it  sliouhl 
not  be  equally  receivable  as  proving  the  contents  of  the 
will."  The  other  purpose,  besides  the  explanation  of  in- 
terlineations referred  to  by  the  Chief  Justice,  for  which  the 
statements  had  been  held  admissible,  is  such  as  ''when  I 
am  dead  you  will  find  my  will  in  such  a  place,"  or,  '^I  have 
left  my  estate  of  Blackacre  to  my  son  John ;"  or,  '"I  have 
left  5,000£  to  my  daughter  Mary ;"  and  the  conclusion 
which  the  high  appellate  court  in  England  on  matters  of 
probate  readied  is,  that  the  whole  contents  of  a  lost  will 
might  be  proved  in  the  same  way  by  similar  statements, 
on  the  question  of  its/actutn  and  the  identity  of  its  con- 
tents when  made. 

In  Doe  vs.  Palmer,  referred  to  in  that  opinion,  the  ad- 
missibility of  such  evidence  was  confined  to  declarations 
made  before  the  execution  of  the  will,  but  the  rule  was 
extended  in  the  case  of  Lord  St.  Leonards'  will  to  state- 
ments after  its  execution.  It  is  to  be  noticed,  too,  that 
the  will  in  that  case — Doe  vs.  Palmer — was  not  lost ;  but 
the  question  was  upon  interlineations  and  erasures  in  the 
written  will  produced.  Were  these  alterations  made  be- 
fore the  will  was  executed,  was  the  question ;  and  the 
court,  allowing  that  the  presumption  is  that  they  were 
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made  afterwards,  admitted  the  statements  of  the  testator 
to  rebut  that  presumption.  So  in  the  case  now  before  us 
the  question  is,  was  the  alteration  of  the  liguies  11  to  10 
made  before  or  after  the  execution  of  the  will,  or  of  the 
codicil  which  republished  the  will,  and  was  th3  alteration 
in  the  top  numbers  of  other  pages  so  made,  and  was  thus 
the  true  number  of  pages  ten,  or  was  it  eleveji,  at  the  time 
this  codicil  was  executed,  notwithstanding  the  figure  11 
remained  unaltered  in  the  body  of  the  page  ;  and  was  the 
statement  of  the  testator  to  Mr.  Alexander  at  the  very 
time  the  codicil  was  read  to  him,  to  the  effect  tliat  he  must 
have  made  a  mistake  in  that  enumeration,  and  ten  was 
the  true  enumeration,  and  the  fact  that  he,  Alexander, 
the  Saturday  before,  read  the  ion  pages,  every  word  of 
them,  and  them  only,  to  testator,  was  this  evidence  also 
admissible  to  show  the  identity  of  these  ten  pages  with 
the  whole  will  testator  had  executed  the  year  before,  and 
which  he  republished  when  he  executed  the  codicil?  If 
interlineations  and  erasures,  going  to  prove  material  be- 
quests in  a  will  may  be  thus  explained,  why  not  an  ambig- 
uity or  doubt  touching  the  identity  of  the  paper  as  the 
whole  will,  arising  not  out  of  ambiguous  words  or  sentences, 
or  other  material  writing,  but  the  number  of  pages  in  fig- 
ures summed  up,  ten  altered  from  eleven  in  one  place,  and 
an  unaltered  eleven  in  another,  be  likewise  so  explained? 
The  human  mind  is  ingenious  to  find  out  many  inventions, 
but  it  is  not  easy  for  a  plain,  open,  fair  mind,  seeking  truth, 
to  reject  the  statements  in  the  one  case  and  admit  them 
in  the  other. 

The  case  of  Sugden  vs.  Lord  St.  Leonards  was  decided 
by  the  entire  bench,  composed  of  the  Lord  Chancellor, 
Lord  Chief  Justice,  Master  of  the  Rolls,  and  six  other 
judges,  making  the  court  of  appeal  in  probate  cases  in  Eng- 
land in  the  year  1876 ;  and  in  1880,  it  was  followed  by 
the  case  of  Gould  vs.  Lakes,  G  Vol.  Probate  Division,  p.  1. 
Where  it  was  ruled  that,  ''Statements  of  a  testatrix, 
whether  made  before  or  after  the  execution  of  the  will, 
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are  admissible  to  show  what  papers  constitute  the  will." 
And  this  is  not  the  case  of  a  lost  will,  but  of  whether  a 
certain  sheet  was  part  of  a  will,  very  similar  to  the  case 
at  bar.  In  Gould  vs.  Lakes,  a  sheet  was  alleged  as  not 
being  part  of  the  will ;  in  this  case  at  bar,  a  page  is  alleged 
to  be  missing.  In  that  case,  on  the  death  of  deceased, 
her  will  was  found  in  her  writing  desk  in  an  envelope, 
which  had  been  apparently  thrice  opened  and  resealed. 
With  the  exception  of  the  attestation  clause,  it  was  all 
in  her  own  handwriting,  and  contained  in  two  sheets  of 
old  fashioned  note  paper,  one  within  the  other,  and  stitched 
together  bookwise.  Upon  the  first  page  of  the  outer  rheet 
were  the  words : 

"I  appoint  my  two  nephews,  Robert  John  Gould  and  Robert  Gould 
LakcSy  to  bo  my  joint  executors  to  carry  my  will  into  effect.  I  ap- 
point my  nephew,  Robert  John  Gould,  to  be  my  executor  and  solo 
residuary  legatee,  Martha  Rashleigh,  and  placed  with  my  will  the 
let  day  of  August,  1872.    Stanley  Lodge,  Exmouth." 

The  second  side  was  blank,  and  the  next  four  pages 
after  the  blank  page,  viz.,  the  whole  of  the  inner  sheets 
were  paged  1,  2,  3,  4.  On  1,  2  and  3  were  legacies. 
Page  4  was  as  follows : 

"I  bequeath  to  my  step-son.  Sir  Colman  Rashleigh,  Baronet  of 
Prideaux,  Luxulian,  Cornwall,  the  sum  of  fiOOOt,  I  declare  this  to 
be  my  last  will  and  t(\stament,  and  in  witness  hereof,  I  hereunto  set 
my  hand  and  .seal  this  1st  day  of  August  in  the  year  of  our  Lord, 
1872. 

(Signed)  Mabtiia  Rashleigh. 

Signed,  sealed  and  declared  to  be  her  last  will  and  testament  by 
the  said  Martha  Rashleigh,  the  testatrix,  in  our  presence,  who,  in 
her  presence,  and  in  the  i)resence  of  each  other  at  the  same  time, 
subscribe  our  names  as  witnesses." 

And  then  signed  l»y  the  witnesses.  '^Tlie  next  page  of 
the  document,  ?.  e  ,  (he  inner  side  of  the  outer  sheet,  was 
a  blank,  and  the  outer  side  of  all  contained  the  endorse- 
ment :  ^The  will  of  Martha  Rashleigh,  August  1st,  1872.' 
Neither  of  the  attesting  witnesses  were  able  to  say  whether 
the  will  was  contained  in  one  or  two  sheets  of  paper,  or 
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to  recollect  anything,  except  that  it  was  duly  executed  in 
their  presence.  Mr.  Tremayne  (one  of  the  witnesses),  who 
had  read  the  will  before  its  execution,  and  who  had  filled 
up  the  attestation  clause  at  the  request  of  the  testatrix, 
had  no  recollection  whatever  of  its  coatents.  It  appeared, 
however,  that  before  the  execution  of  the  will,  the  testa- 
trix repeatedly  expressed  orally  and  in  letters  her  intention 
of  making  her  nephew,  Robert  John  Gould,  her  executor 
and  residuary  legatee,  and  it  further  appeared  from  decla^ 
rations  of  the  testatrix,  contained  in  letters  written  after 
the  execution  of  the  will,  and  in  declarations  repeated  by 
her  shortly  before  her  death,  that  she  believed  she  had 
given  effect  to  this  intention  in  her  will." 

So  that  the  point  was  clearly  made  whether  statements 
of  the  testatrix,  both  before  and  after  the  execution  of 
a  will,  were  admissible  to  show  what  papers  constituted 
the  will  which  was  executed  and  published  by  the  testa- 
trix; and  it  was  held  by  Sir  James  Hannen,  the  president 
of  the  court,  that  the  case  of  Sugden  vs.  Lord  St.  Leonards 
covered  and  controlled  the  point.  He  says :  "  But  I  am 
also  of  opinion  that  statements  made  by  a  testator  after 
the  making  of  the  will,  not  merely  with  reference  to  the 
contents  of  the  lost  instrument,  but  with  reference  to  the 
constituent  parts  of  it  are  admissible.  That  has  been  de- 
cided by  the  court  of  appeal  in  Sugden  vs,  St.  Leonards, 
and  there  is  no  distinction  between  this  case,  where  the 
question  is  what  formed  part  of  the  will,  and  the  case 
where  the  whole  will  is  lost.  .  .  .  The  present  ques- 
tion is,  whether  these  two  papers  were  joined  together,  or 
were  before  the  testatrix  at  the  time  she  signed.  But  the 
questions  of  law  would  not  be  different  if  the  suggestions 
were  that  the  lirst  sheet  was  a  forgery  or  an  interpolation 
by  somebody  after  the  event.  In  such  a  case,  could  it  be 
said  that  in  order  to  establish  that  this  sheet  was  a  genuine 
part  of  the  will,  evidence  could  not  be  given  of  a  statement 
of  the  testatrix  before  she  made  the  will,  that  she  was 
going  to  dispose  of  her  property  in  the  manner  in  which 
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it  appears  to  be  left  in  the  paper  alleged  to  have  been  in- 
terpolated. And,  in  my  opinion,  it  is  also  tlie  la\r  that 
statements  ^o  the  same  effect  subsequent  to  the  making  of 
the  will  would  also  be  admissible  to  show  what  was  the 
state  of  the  testatrix's  mind  and  intentions,  just  as  it  would 
be  an  ingredient  in  the  consideration  whether  or  no  a  sup- 
posed  int..M'polated  sheet  were  a  part  of  the  will  at  the 
time  of  its  execution. 

"I  think  that  the  case  is  governed  by  the  decision  of  the 
court  of  appeal  in  Sugden  vs.  St.  Leonards,  and  that  any 
statements  of  the  testatrix,  whether  mado  before  or  aftei 
the  execution  of  the  will — for  I  see  no  distinction  between 
them — are  admissible  in  evidence,  with  a  view  of  showing 
what  were  the  constituent  parts  of  the  will.'' 

When  it  is  borne  in  mind  that  the  author  of  this  opinion 
Is  tho  author  of  that  appealed  from  in  Sugden  vs.  St. 
Leonards,  and  that  the  opinion  there  was  affirmed  with 
high  encomiums  upon  the  learning  and  ability  of  Sir  James 
Hannen  by  that  appellate  court,  it  would  seem  to  us  that 
the  construction  he  put  on  the  former  case  must  be  correct 
beyond  all  cavil  and  dispute.  And  what  is  that  decision, 
as  applied  to  the  case  of  Gould  vs.  Lakes  ?  It  is  that  parol 
evidence  is  admissible  to  show  what  papers — what  sheets 
and  pages  of  a  paper  knit  together— constitute  a  will  ex- 
ecuted in  tho  presence  of  witnesses  who  could  not  swear 
to  the  identity  of  the  papers  at  all ;  that  statements  of  the 
testator,  both  before  and  after  the  execution  of  the  will, 
both  written  and  oral,  are  admissible  to  establish  the  con- 
stituent parts  of  the  will,  and  identify  certain  papers  as 
the  will,  when  none  of  the  witnesses  to  it  could  identify 
those  parts  to  be  part  of  the  will. 

In  the  case  before  us,  the  point  for  the  propounders  is 
much  stron.i::er.  It  is  whether  tho  statement  made  by  the 
testator  to  tho  scrivener  of  a  codicil  to  the  will,  who  was 
also  instructed  to  examine  the  legality  of  the  will  itself, 
is  admissible  to  show  that  ten  pages  fastened  together  are 
the  will,  and  the  whole  will  of  the  testator,  there  being 
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some  confusion  about  it  on  account  of  the  number  of  pages 
stated  to  be  in  it,  and  the  attention  of  testator  having  been 
called  by  the  scrivener  and  confidential  adviser  to  that 
confusion  of  numbering  the  pages  ? 

In  Gould  V8.  Lakes  the  question  was,  did  the  outside 
sheet  make  part  of  a  will  it  enclosed,  whose  pages  were 
numbered  1,  2,  3,  4,  thus  not  counting  that  outside  sheet 
at  all ;  and  testimony,  not  of  Tremayne,  who  was  the  wit- 
ness and  officer  who  wrote  the  attestation  clause  of  the 
will,  but  of  anybody  who  heard  testatrix  express  herself 
touching  the  contents  of  that  outside  sheet  as  part  of  the 
will,  was  admitted  to  show  that  it  was  part  of  the  will. 
In  this  case,  the  question  is,  did  another  page,  marked  10, 
constitute  part  of  this  will  when  executed,  or  when  exe- 
cuted, was  it  just  as  it  is  now  ?  And  the  testimony  of  Alex- 
ander, the  scrivener  and  confidential  adviser  of  testator, 
was  admitted  to  show  that  no  other  number  10  was  in  tes 
tator's  will  when  executed,  but  the  whole  will,  just  as  it 
now  stands,  is  the  only  will  executed  and  republished  by 
the  explicit  statement  of  testator  to  him,  when  each  page 
was  read  over  to  testator,  and  scanned  by  Alexander  to 
see  what  changes  he  wished  made,  and  was  recognized  by 
him  as  his  full  and  complete  will,  and  that,  too,  when  the 
confusion  about  a  possible  missing  page  was  made  known 
to  the  testator  by  the  witness. 

It  is  inconceivable,  if  such  testimony  be  admissible  at 
all,  that  a  stronger  case  for  its  admissibility  and  sufficiency 
to  identify  the  constituent  parts  of  a  will,  by  the  recogni- 
tion of  each  and  all  the  parts  by  the  testator,  can  be  made 
by  any  set  of  facts. 

So  in  the  case  of  the  Goods  of  Braddock,  1  Probate 
Div.,  L.  R.,  p.  433,  it  was  lield  that  a  codicil  wiis  entitled 
to  probate,  where  the  witnesses  to  its  execution  signed  their 
names  on  the  back  of  a  will  to  which  the  codicil  was 
attached  with  a  pin,  upon  evidence  aUuii'le  tliat  the  papers 
were  attached  with  the  pin  when  the  codicil  was  executed, 
and  that  the  intention  of  the  witnesses,  by  their  subscript 
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tion  on  the  back  of  the  will,  was  to  attest  the  signature  of 
testatrix  at  the  foot  of  tho  codicil. 

See  also  Dickinson  va,  Stidolph,2d  0.  B.  R,  New  Series, 
p.  339,  which  is  to  the  effect  that  where  two  memoranda 
are  referred  to  and  only  one  found,  that  found  will  be  given 
effect,  the  contents  of  that  lost  being  unceitain ;  "for  (say 
the  court)  either  the  ordinary  presumption  will  be  applied, 
that  the  missing  paper  was  destroyed  animo  revocandij 
or  the  principle  must  be  applied,  that  the  apparent  testa- 
mentary intentions  of  a  testator  are  not  to  be  disappointed 
merely  because  she  made  other  dispositions  of  her  prop- 
erty, which  are  unknown,  by  reason  of  the  testamentary 
paper  which  contained  them  not  being  forthcoming.  It  is 
on  this  principle  that  a  subsequent  will  is  no  revocation 
of  a  former  one,  if  the  contents  of  the  subsequent  will  are 
unknown.  And  the  law  is  the  same,  even  if  the  later 
will  be  expressly  found  to  be  different  from  the  former? 
provided  it  be  unknown  in  what  the  difference  consists." 

See  again  notes  to  3  Phill.,  434  (444-445,  top  pp.)  ; 
Blackwood  t;^.  Damer  and  Lord  St.  Helens  vs.  the  Marchion- 
ess of  Exeter;  Fawcett  vs,  Jones,  76.,  top  p.,  455,  et  8eq.\ 
Bayldon  vs.  Bayldon,  3  Addams,  509 ;  and  Travers  &  Ed- 
gill  vs.  Miller,  7i.,  506 ;  Oreenough  vs.  Martin,  2  Addams, 
239,  top  p.  286.  In  the  last  named  case,  it  is  expressly 
ruled  by  Sir  John  NichoU  that  "in  a  court  of  probate,  what 
instruments  the  testator  meant  to  operate  as  and  compose 
his  will,  is  to  be  collected  from  all  the  circumstances  of 
the  case."  In  Draper  vs.  Hitch  and  others,  1  Haggard, 
674,  top  p.  289,  the  same  principle  is  ruled  by  the  same 
judge,  that  parol  evidence  is  admissible  in  a  court  of  pro- 
bate to  explain  an  ambiguity  on  the  face  of  the  will,  but 
the  facts  proved  must  completely  remove  the  ambiguity. 

So  in  MetJuien  vs.  Methuen,  2  Phillim.,  416,  top  p.  290, 
the  same  judge  ruled  that  "the  same  rules  do  not  apply 
in  a  case  relating  to  the  yactum  of  a  Will  which  would 
apply  if  the  inquiry  were  concerning  the  construction  of 
it    In  the  court  of  probate,  the  whole  question  is  one  of 
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intention ;  the  animus  teatandi  and  the  animus  revocandi 
are  completely  open  to  investigation  in  this  court  Suppose 
that  in  a  case  of  fraud,  or  in  a  case  of  error,  the  residuary 
clause  is  omitted,  it  may  be  inserted  by  the  court  It  is 
admitted,  that  if  there  is  doubt  on  the  face  of  the  pa- 
pers, the  court  may  admit  parol^evidence."  So  in  Rees 
V8.  Rees  &  Rees,  6  Moak's  Notes,  365,  3  Prob.,  and  Div.,  84, 
it  was  held  by  Sir  J.  Hannen  that  where  "the  will  of  de- 
ceased had  been  engrossed  by  a  law  stationer  on  fifteen 
brief  sheets  of  paper  consecutively  numbered ;  on  the  six- 
teenth sheet  the  testator  had  written  a  codicil,  and  on  the 
eighteenth  and  last  a  schedule  of  property  referred  td  in 
the  will ;  on  the  deatli  of  testator,  it  was  found  that  the 
original  fourth  sheet  had  been  removed  and  placed  loose 
in  his  desk,  and  that  the  original  seventeenth  sheet  had 
been  used  in  substitution  of  the  fourth  by  the  testator,  and 
the  several  sheets  were  tied  together  with  tape ;  the  legal 
presumption  that  papers  bound  together,  and  constituting 
the  will  as  found  at  testators  death,  was  not  rebutted  by 
the  circumstances  of  the  case." 

But  it  would  seem  to  be  useless  to  follow  the  adjudica- 
tions further  on  the  subject  of  the  admission  of  parol 
evidence  to  explain  ambiguities,  outside  of  this  state.  ITie 
question  also  arises  whether,  though  the  will,  as  executed 
in  July,  1881,  may  have  been  altered  by  the  testator  after 
that  execution,  yet  if  republished  by  the  codicil  by  being 
referred  to  therein  and  annexed  thereto,  it  is  not  made 
valid  thereby.  Such  is  the  law  conceded  by  the  caveators, 
it  is  believed ;  but  whether  so  conceded  or  not,  such  is  the 
law.  See  1  Jarman  on  Wills,  bottom  page,  114  et  ««y.,  top 
p.  260  et  seq. ;  1  Williams  on  Ext'rs,  bottom  page  2 1 2,  tpp 
p.  251;  1  Redfield,368  (3),  (4),  371  (6);  2  Notes  of  Cases, 
40G  ;  4  7i.,  79.  It  is  true  that  "an  unexecuted  alteration 
in  a  will  is  not  rendered  valid  by  a  codicil  ratifying  and 
confirming  the  will,  unless  it  be  proved  affirmatively  by 
extrinsic  evidence  that  the  alterations  were  made  before 
the  codicil,"  which  shows  that  the  proof  may  be  made  by 
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extrinsic  evidence,  and  if  so  made  the  alteration  will  be 
made  valid.  1  Jarman,  bottom  p  ,  121,  and  cases  cited. 
See  also  the  Goods  of  Sykes,  3  Prob.,  and  Div.,  26 ,  5 
Moak's  Eng.  R.,  521 ;  3  B.  Monroe  (Ky.),  390,  and  cases 
there  ciled  ;  1  Burrow's  R.  1549,  Carlton,  ex  dem.  Griffin, 
vs.  Griffin ;  16  Vesey,  Jr.,  167 ;  1  C.  &  M.,  42;  1  Ves.  &. 
B.,  445. 

These  references  to  able  text-books  and  cases  decided 
show  that  by  the  English  law  parol  evidence  is  admissible, 
first,  to  explain  certain  ambiguities,  for  the  most  part 
latent ;  secondly,  to  show  what  papers  constitute  a  will 
offered  for  probate,  with  the  attesting  clause  and  witnesses 
signing  according  to  law ;  thirdly,  that  this  parol  evidence 
may  show  the  identity  of  the  will  with  the  paper  pro- 
pounded, by  statements  of  the  testator  at  the  time  of  the 
execution,  before  the  execution  and  after  the  execution; 
fourthly,  that  greater  latitude  is  given  to  the  admission  of 
parol  evidence  on  issues  of  probate  than  of  construction 
of  the  will  after  probate  ;  fifthly,  that  a  codicil,  expressly 
affirming  a  will  which  could  not  convey  realty,  or  was 
illegally  executed,  if  that  codicil  be  legally  executed, 
made  the  will  valid,  especially  if  annexed  to  the  will ;  and 
sixthly,  that  a  will  identified,  in  part,  will  not  be  refused 
probate  as  to  that  part,  because  of  the  uncertainty  of  other 
probable  parts,  the  contents  of  which  lost  or  missing  parts 
are  unknown.  And  these  adjudications  are  not  affected  by 
or  based  upon  any  statute  of  Victoria  or  other  modern  law, 
but  are  constructions  of  the  old  law. 

How  do  the  Georgia  statutes  and  abjudications  of  this 
court  affect  this  law?  So  far  from  detracting  from  its 
force,  we  think  that  the  laws  of  this  state  not  only  affirm 
it,  but  enlarge  its  scope  in  many  respects. 

On  the  question  of  the  admissibility  of  extrinsic  and 
parol  evidence,  the  Code  of  this  state  greatly  enlarges  it 
to  explain  ambiguities.  Section  2457  provides  that  "when 
called  upon  to  construe  a  will,  the  court  may  hear  parol 
evidence  of  the  circumstances  surrounding  the  testator  at 
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the  time  of  its  execution,  so  the  court  may  liear  parol  evi- 
dence to  exphiiii  all  ambiguities,  both  latent  and  patent.^' 

So  section  2472  declares  that  "the  destruction  of  a  will, 
expressly  revoking  all  former  wills,  does  not  revive  a  for- 
mer will,  unless  subsequently  republished.     In  such  cases 
the  republication  may  be  proved  by  parol ;"  that  is,  a  dead 
will  may  be  brought  to  life  by  parol.     So  in  section  2431 
it  is  declared  that,  "if  a  will  be  lost  or  destroyed  subse- 
quent to  the  death,  or  without  the  consent,  of  the  testator, 
a  copy  of  the  same,  clearly  proved  to  be  such  by  the  sub- 
scribing witnesses  and  other  evidence,  may  be  admitted  to 
probate  and  record  in  lieu  of  the  original ;  but  in  every 
such  case  the  presumption  is  of  revocation  by  the  testator, 
and  that  presumption  must  be  rebutted  by  proof."    What 
sort  of  proof?     In  Kitchens  vs»  Kitchens^  39  Ga,^  168,  this 
court  construed  the  last  cited  section,  and  held  that  the 
presumption  could  be  rebutted  by  any  such  proof  as  clearly 
satisfies  the  conscience  of  the  jury,  either  by  the  subscrib- 
ing witnesses,  or  any  other  competent  testimony,  and  in 
case  of  conflict,  the  jury  must  decide,  and  that  where  there 
is  evidence  to  sustain  the  verdict  in  such  a  case,  a  new 
trial  should  not  be  granted.     Chief  Justice  Brown,  in  de- 
livering the  opinion,  says  that  "the  facts  may  be  proved 
by  such  other  evidence  as  satisfies  the  conscience  of  the 
jury"  that  the  presumption  is  rebutted;  and  adds:  "In- 
deed, it  very  rarely  happens  that  the  three  subscribing 
witnesses  hear  the  will  read,  or  know  anything  of  its  con- 
tents.    And,  on  the  other  hand,  it  frequently  happens  that 
some  friend  of  the  testator  does  know  the  contents  of  the 
will,  who  is  not  a  subscribing  witness,  while  others  may 
know  what  disposition  has  been  made  of  the  will  since  the 
testator's  death." 

Thus  the  court  there  opened  the  whole  question  of  de- 
visavit  vcl  non,  coming  virtually  before  it  on  the  immediate 
issue  of  revocavit  vel  non^  to  the  introdution  of  aliunde  and 
parol  testimony.  And  in  Cohh  vs.  Jones^  34  Oa.^  458,  the 
declarations  of  the  testator,  both  before  and  after  the  ex- 
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ecution  of  the  will,  were  let  in  to  show  intention  to  defeat 
the  statute  against  the  miinumission  of  slaves. 

So  in  Patterson  V8.  Illckey^  32  Oa»^  156,  five  years  be- 
fore Cobh  vs.  Jones^  this  court  held  that "  where  the  ques- 
tion is  revocavitvel  non^  parol  evidence  as  to  the  acts  and 
declarations  of  the  testator  is  admissible,  although  made 
at  any  time  between  the  making  the  will  and  the  death 
of  the  testator."  Chief  Justice  Lumpkin,  delivering  the 
opinion,  says :  "  Revocat/tt  vel  no/h  is  similar  to  the  ques- 
tion of  devisavit  vel  non^  and  is  a  question  of  fact  for  the 
consideration  of  the  jury,"  citing  Powell  on  Devises,  6, 84,. 
and  3  Wilson,  508.  He  adds  that,  "  all  the  courts  agree 
that  declarations  made  prior  to,  or  at  the  time  of  the  exe- 
cution of  the  will,  or  its  revocation,  are  admissible.  The- 
judicial  mind,  both  in  England  and  in  this  country,  is 
divided  as  to  whether  it  should  not  be  so  restricted.  In. 
some  of  the  earlier  English  cases,  as  in  Nelson  vs,  Oldfield, 
2  Vernon,  70,  this  kind  of  evidence  was  admitted  without 
question."  And  he  also  cites  Lord  Mansfield  and  BuUer,. 
J.,  in  Brady  vs,  Cubitt,  Douglas  R.  49,  to  the  eff'ect  that 
parol  and  every  kind  of  evidence  is  admissible  on  suchi 
issue  of  fact.  And  after  reviewing  other  English  and 
many  American  decisions  ofeminentjudges  in  this  country, 
our  own  first  Chief  Justice  thus  announces  the  conclusions 
of  his  own  mind :  "  Having  thus,  as  briefly  as  I  could,  ad- 
verted to  the  conflicting  decisions  upon  this  vexed  question,. 
James  Kent  and  Joseph  Story,  men  unsurpassed  for  legal 
learning,  being  arrayed  against  Ambrose  Spencer  and. 
Thomas  Ruffin,  to  say  nothing,  of  Spencer  Roane,  than, 
whom  abler  common  law  judges  never  presided  in  the 
courts  of  this  country,  and  difiering  as  I  do  from  a  worthy 
brother  and  associate,  for  whom  and  for  whose  opinions  I 
have  the  highest  respect,  I  must  say  that  I  have  not  a' 
scintiPa  of  doubt  resting  in  my  mind,  that  the  testimony 
excluded  should  have  beenreceived  by  the  circuit  court.'^ 

So  that  it  appears  from  this  case  oi Patterson  vs.  Hickeyy 
decided  in  1861,  that  this  court  unanimously  reached  the 
V  70-41 
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conclusion  arrived  at  in  1876,  by  the  highest  appellate  court 
in  cases  of  probate  in  England  in  Sugden  vs.  St.  Leonards; 
and  thus  it  is  seen  that  the  two  first  principles  deduced 
frou.  the  English  authorities  are  sustained  and  enlarged 
by  our  own  statutes  and  our  court  in  construing  our  stat- 
utes and  those  English  cases. 

Equally  clear  is  the  Georgia  statute  on  the  subject  of 
the  efl'ect  of  the  execution  of  a  codicil  on  a  will  to  which 
it  is  annexed.  Section  2478  of  the  Code  declares :  "  A 
•codicil,  properly  executed  and  annexed  to  a  revoked  will, 
^shall  amount  to  a  republication  of  tha  same.  Any  writing 
executed  with  all  the  formalities  required  for  a  will  may 
•operate  as  a  republication.  A  republication  of  the  same 
paper  in  the  presence  of  three  witnesses,  who  shall  sub- 
.scribe  as  additional  attesting  witnesses,  shall  be  good.  A 
parol  republication  in  the  presence  ot  the  original  wit- 
nesses to  the  will  shall  be  good." 

Does  not  the  spirit  of  this  statute  give  the  English  ad- 
judication on  the  same  subject  full  force?  Does  it  not 
enlarge  the  scope  of  that  adjudication  ?  It  strikes  us  that 
it  does.  A  codicil  properly  executed,  if  annexed  without 
more,  republishes  that  will.  What  w^ill  ?  Why,  the  thing 
annexed.  Any  writing  properly  executed  may  so  operate 
as  to  republish.  A  republication  of  the  same  paper  in 
the  presence  of  any  three  witnesses  who  attest  it  addi- 
tionally, will  do,  and  a  parol  republication  in  the  presence 
of  the  original  witnesses  will  do. 

In  Jones  vs,  Shewmake^  35  Ga.^  151,  where  the  ques- 
tion was,  whether  lands  acquired  after  the  will  but 
before  the  codicil  passed  by  the  will,  this  court  held, 
Judge  Lumpkin  again  delivering  the  opinion,  that  ''^ prima 
facie^  the  execution  of  a  codicil  to  a  will  of  lands,  so 
executed  itself  as  to  be  capable  of  passing  lands,  is  a 
republication  of  the  original  will,  and  the  eifect  of  such 
republication  is  to  make  the  will  operate  in  the  same 
manner  as  if  executed  at  the  time  of  such  republica- 
tion, unless  a  special  intent  is  manifested  in  the  codicil 
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to  restrain  such  operation  and  give  it  a  less  extensive  effect. 
In  other  words,  it  brings  down  the  will  to  the  date  of  the 
codicil,  making  the  will  speak  as  if  of  that  date.  That  is, 
both  will  and  codicil  should  be  taken  as  one  entire  instru- 
ment.'' As  the  law  of  Georgia  then  stood,  after  acquired 
lands  did  not  pass  by  a  will — since  altered  by  our  Code — 
so  tluit  the  effect  of  that  decision  is  that,  by  virtue  of  the 
execution  of  the  codicil  in  the  presence  of  three  witnesses 
at  that  time  and  to  that  instrument,  the  will  operated  to 
take  hold* of  and  convey  property  which  before  it  could 
not  touch  ;ind  did  not  convey,  and  that  the  execution  of 
the  codicil  moulded  itself  into  the  will,  making  the  twain 
one  flesh,  and  thus  vitalized  what  was  dead  when  the  will 
stood  alone.  If  one  palsied  limb  of  the  will  were  thus 
restored,  why  not  another,  two  limbs,  the  whole  body  of 
it  ?  So  that  the  question  here  is  still  nothing  but  one  of 
identity.  If  the  paper  given  by  the  testator  to  Alexan- 
der, as  a  will  previously  executed,  for  his  examination  and 
the  addition  of  a  codicil  to  it,  be  the  paper  propounded 
here  now,  even  if  altered  since  its  original  execution,  it 
became  one  instrument  with  the  codicil,  was  vitalized  by 
it  so  as  to  bequeath  and  devise  Shorter'**  property,  and 
was  republished  and  made  valid  just  as  effectually  as  if  it 
had  been  then  re-executed  itself.  If  a  will,  the  whole  of 
which  had  been  killed  dead,  to  use  Judge  Stephens's  lan- 
guage in  Lively  vs.  Ilarwell^  29  tfa.,  515,  by  revocation, 
cancelling,  obliteration,  may  be  revived,  why  may  not  a 
cancelling  or  obliteration  or  destruction  of  part  of  it — a 
sheet  or  pnge — be  healed  by  the  same  means?  If  the 
republication  of  it,  as  first  executed  and  all  annulled,  by 
a  codicil  attached,  and  expressly  ratifying  and  aflSrming 
.it  can  revivify  all,  why  may  not  the  same  mode  of  repub- 
lication by  codicil  revivify  just  as  many  pages  of  it  as  the 
testator  then  wished  to  make  with  his  codicil  as  one  com- 
plete will  ?    So  this  decision  covers  the  rule  in  England. 

So  that  the  question  comes  to  this,  the  same  point : 
Conceding  that  after  the  execution  of  the  will,  it  was 
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altered,  was  it  competent  to  show  by  Alexander  that  the 
identical  paper  offered  for  probate  was  read  by  him  to 
Shorter,  recognized  by  him  as  his  will,  referred  to  by  his 
direction  in  the  codicil  and  ratified  and  republished 
therein  ?  And  in  the  other  view  of  it,  the  question  is  the 
same :  Was  it  competent  to  show  by  Alexander  that,  not- 
withstanding the  confusion  in  the  numbers,  the  testator 
recognized  this  identical  paper  as  tlie  will  which  he  had 
executed  on  the  date  and  in  presence  of  the  witnesses 
named  therein  and  referred  to  both  as  to  dute  and  witnesses 
in  the  codicil?  And  when  the  proof  was  admitted,  is  it 
sufficient,  with  the  adminicular  proofs,  to  set  up  the  will 
under  the  law  ? 

The  cases  cited  from  the  Englisli  courts  would  set  it  up. 
How  is  it  with  the  Georgia  Code  and  decisions  thereon? 
The  Code,  section  2457,  supra^  declares :  *'  When  called 
upon  to  construe  a  will,  the  court  may  hear  parol  evidence 
of  tho  circumstances  surrounding  the  testator  at  the  time 
of  its  execution ;  so  the  court  may  hear  parol  evidence  to 
explain  all  ambiguities,  both  latent  and  patent."  The  law 
is  that  on  the  issue  of  devlsavit  vcl  non^  wider  latitude  is 
allowed  in  letting  in  parol  testimony  than  in  the  construc- 
tion of  clauses  of  the  will  which  convey  items  of  property. 
So  that  if  the  surrounding  circumstances  be  admitted  to 
construe  the  terms  of  the  will,  a  fortiori  will  they  be  ad- 
mitted on  the  issue  of  the  factum  of  the  will.  Indeed, 
they  are  always  so  admitted.  What  transpires  between 
the  scrivener  and  the  testator  is  that  circumstance  sur- 
rounding the  testator  more  important  than  all  others. 
What  transpired  therefore  between  Alexander  and  Sliorter 
touching  the  codicil  must  go  in  as  specified  in  the  statute 
and  over  and  over  decided  by  all  the  courts ;  for  the  effect 
of  the  language  of  Judge  Lumpkin,  supra^  is  that  all  ad- 
mit that  the  statements  made  then  and  before  that  date 
are  admissible  on  this  issue  of  will  or  no  will.  But  the 
codicil  refers  to,  and  is  annexed  to,  the  other  paper,  and 
republishes  3omething,  identifying  this  paper  in  many 
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references  to  its  bequests  as  that  something.  Shall  the 
witness  be  cut  off  from  telling  what  the  testator  said  to 
him  about  that  annexed  paper,  on  which  the  codicil  was 
framed,  and  without  which  the  codicil  cannot  bo  executed  ? 
It  would  be  very  strange  if  such  were  the  law.  It  would 
be  as  unreasonable  as  singular,  especially  as  that  paper, 
as  well  as  the  codicil,  was  submitted  to  his  care  as  the  con- 
fidential lawyer  to  put  his  mind  upon  and  act  in  reference 
to  both,  and  make  both  legal.  If  Alexander  had  written 
that  other  paper,  as  he  did  write  thfe  codicil,  could  he  not 
identify  what  he  wrote  himself?  If  so,  why  can  he  him- 
self not  identify  this  paper,  though  in  the  handwriting  of 
the  testator,  if  he  read  it  in  the  presence  of  the  testator, 
examined  it  closely  to  make  a  codicil  to  its  provisions,  and 
therefore  of  his  own  knowledge  is  sure  that  it  is  the  veri- 
table paper  he  fastened  to  the  codicil,  and  sealed  them  up 
together,  and  directed  them  to  the  ordinary  in  the  presence 
and  by  direction  of  the  testator?  and  why  need  it  be 
identified  by  the  other  witnesses  to  the  codicil  or  the  will 
further  than  by  their  signatures  thereto  ? 

But  in  order  to  make  assurance  doubly  sure,  our  statute 
goes  further  and  admits  parol  evidence  to  explain  all  am- 
biguities, latent  or  patent. 

Is  there  no  ambiguity  on  the  face  of  the  will  itself  as 
to  the  number  of  pages  ?  Most  clearly  there  is.  On  the 
top  numbering  it  is  ten ;  in  the  body  of  the  last  page  it  is 
said  the  will  is  from  one  to  eleven  inclusive.  So  that 
there  is  ambiguity  there.  And  taking  the  two  papers  as 
one  iublrument,  there  is  still  ambiguity,  for  the  codicil 
continues  to  number  from  eleven  as  the  last  page  of  the 
will.  liearing  in  mind  the  rule  that  there  is  more  strict- 
ness in  confining  parol  testimony  in  construction  of  wills 
than  on  their  probate,  cannot  this  ambiguity  be  explained, 
and  the  identity  of  this  paper  as  the  will  of  July,  1881, 
be  shown  by  Alexander? 

It  seems  quite  clear  to  us,  aft^r  a  careful  consideration 
of  the  whole  case,  that  it  can  be  done.    The  truth  is,  the 
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doors  of  justice  open  wider  day  by  day  to  the  admission 
of  testimony,  and  this  parol  evidence  to  explain  all  am- 
biguities in  instruments  of  all  sorts  is  made  legal  by  our 
statute  law.     Code,  §2757.     The  testimony,  by  our  own 
law,  is  therefore  made  admissible,  and  if  admitted  and 
believed,  there  is  no  room  for  doubt  about  the  truih  of  the 
case.     Ought  it  to  be  believed  ?     His  character  is  unim- 
peachable.    He  takes  nothing  under  the  will.      He  is 
wholly  disinterested.     He  is  corroborated  by  the  reference 
made  in  the  codicil  unmistakably  to  items  of  the  will ;  by 
the  fact  that  the  residuary  clause  numbered  nine,  with  no 
alteration  in  that  number,  and  in  the  handwriting  of,  and 
marginally  signed  by,  the  testator,  is  exactly  where  it 
ought  to  be,  that  is,  immediately  preceding  the  page  which 
appoints  the  executors  and  attests  tlie  will ;  and  thus  the 
probability  is  very  strong,  almost  conclusive,  that  there 
was  no  need  of  another  page  between  nine  and  ten,  and 
that,  when  the  will  was  executed,  no  such  page  was  there, 
though  in  the  original  draft  there  were  probably  eleven, 
but  before  executing  the  will  the  testator  had  reduced  the 
number  to  ten ;  by  the  fact  that  there  had  been  a  former 
will,  and  loose  sheets  in  the  handwriting  of  testator  were 
found,  so  that  it  is  extremely  probable  that  he  used  the 
pages  whose  numbers  were  altered  from  former  drafts,  and 
rewrote  the  residuary  clause  to  Mrs.  Hamilton,  and  put  it, 
rewritten,  exactly  where  it  belonged,  before  the  clause  of 
attestation  wliich  was  used  l)y  him  as  written  and  num- 
bered b.Mbro  in  the  body  of  the  page,  but  altered  on  top, 
as  were  other  numbers  on  the  top  of  other  pages;  by  the 
fact  that  Mrs.  Hamilton  had  been,  to  all  intents  and  pur- 
poses, his  adopted  daughter,  and  nearer  and  dearer  to  him 
than  any  being  his  wife  left  behind  her;   by  the  fact  that 
the  college  was  also  dear  to  him  and  was  provided  for  by 
him  next  to  her  whom  lie  had  raised  from  infancy  ;  by  the 
fact  that  lie  had  boon  throwa  into  close  relationship  with 
the  kindred  of  his  wife  ami  dissociated  from  his  own,  so 
that  naturally  his  heart-strin:^s  twined  more  closely  around 
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them,  and  his  affections  for  them  from  childhood  were  nur- 
tured by  their  environment,  and  grew  with  their  growth, 
and  blossomed  and  ripened  into  this  will  and  the  large  be- 
quests it  made  to  them ;  by  the  fact  that  this  paper  of  ten 
pages  is  attached  to  the  codicil,  wliich  itself,  if  other  wills 
competing  with  this  and  completed  were  offered  against 
it,  would  bo  conclusive,  but  as  it  stands  is  a  powerful'  cir- 
cumstance to  show  that  the  ten  pages  so  fastened  is  the 
original  will  executed  the  18th  of  July,  1881,  just  as  it 
was  then  attested,  and  by  the  fact  that  the  will  in  its 
essential  features  accords  with  the  intentions  of  the  tes- 
tator in  respect  to  the  disposition  he  designed  to  make  of 
his  property  as  expressed  to  others  than  Mr.  Alexander, 
and  that  each  page  of  it  is  all  his  own  handwriting  and 
is  signed  by  him  on  the  margin  of  each,  and  thus  is  each 
separate  page  his  will  indubitably  as  to  what  is  written 
thereon,  and  un.ler  the  authorities  cited,  and  our  own  ad- 
judications could  be  set  up,  if  part  could  not  be.  See 
Morris  and  Wife  vs,  Stokes^  21  Ga.y  652. 

Against  the  testimony  of  this  disinterested  and  perfectly 
credible  witness,  thus  corroborated,  what  do  the  caveators 
urge  ?  Nothing,  except  that  the  testator  republishes,  by  the 
codicil,  "the  will  made  by  myself  on  the  18th  day  of  July, 
18sl,  and  attested  by  W.  F.  Ayer,  J.  C.  Mi;Donald  and  J. 
B.  Iline;  said  will  is  now  ratified,  approved  and  declared 
to  be  my  last  will  in  all  respects,  except  in  so  far  as  the 
same  is  changed  by  this  codicil ;"  and  in  that  will  on  the 
last  and  attestation  page  are  these  words :  "I  nominate  and 
appoint  David  B.  Hamilton,  Judge  George  Ilillyer  and 
Eben  Ilillvcr  to  be  executors  of  this  mv  will,  to  carrv  the 
same  into  c^lTect  according  to  law,  and  which  will  I  have 
written  on  the  above  and  foregoing  pages  numbered  from  1 
to  11  inclusive,  and  identified  by  my  name  on  the  margin, 
and  hen^unto  subscribed  my  hand  and  affixed  my  seal  for 
its  due  execution,  this  the  ISth  day  of  July,  IS  31,''  and  they 
insist  that  the  will  '^so  ratified,  approved  and  declared  to 
be  his  (my)  last  will,- Ms  not  the  paper  offered,  because 
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the  10th  page  is  missing,  and  the  codicil  uses  the  language 
that  it  is  so  ratified,  approved  and  declared  his  will  "in  all 
respects,  except  in  so  far  as  the  same  is  changed  by  this 
codicil."  They  insist  that  a  particular  will  is  referi'ed  to 
in  the  codicil,  and  not  this  one  set  up  by  the  jury,  because 
the  codicil  does  not  alter,  but  rather  affirms  it  in  respect 
to  the  numbering,  by  itself  continuing  to  number  12, 13 
and  14  on  the  top  of  its  own  pages,  and  that  the  law  is,  in 
such  a  case,  that  if  that  particular  will  be  not  produced,  noth- 
ing is  republished  by  the  codicil,  and  that  there  is  no  legal 
proof  that  the  missing  page  was  out  when  the  original  will 
was  executed.  The  point  is  not  destitute  of  acumen,  nor 
devoid  of  force  ;  but  if  well  taken,  what  part  of  this  will 
would  it  pierce  to  death  ?  What  was  on  that  missing  page, 
if  there  when  this  will  was  executed  ?  No  human  being 
knows.  Therefore,  the  principle  that  the  parts  of  the  will 
identified  would  not  fail  of  probate  on  account  of  a  miss- 
ing  part,  whose  contents  were  unknown,  would  save  much, 
if  not  all,  of  this  will.  Every  special  legacy,  and  all  are 
special  but  one,  is  identified  by  the  handwriting  of  the 
testator  by  his  signature  on  the  margin,  and  by  numbers, 
most  of  them,  ail  except  two,  unaltered,  and  within  the 
numbers  one  and  eleven. 

Will  a  court  conjecture  that  this  absent  page  affected 
them?  IIow  could  it?  The  testator  made  a  codicil  con- 
ceded to  be  ail  right,  and  that  did  not  affect  or  alter  either 
specific  legacy,  except  as  named  ro  add  to  the  collej2;e  en- 
dowment, and  to  change  the  legacy  to  Milton  A.  Cobley  in 
consequence  of  his  death.  Will  a  court  seeking  truth 
presume  that  others  were  altered  by  a  missing  page  on  the 
original  will !?  We  cannot  think  so  for  a  moment.  So 
that  nothing  is  left  for  it  to  operate  upon  except  the 
residuarv  clause  and  the  le^iatee  under  it.  Was  there  in 
it  any  provision  that  lessened  that?  It  is  unreasonable 
to  think  so.  That  n^siduarv  clause  is  numbered  9.  It 
precedes  the  last  page — the  attesting  page,  originally  11, 
now  changed  to  10,  and  there  is  no  alteration  of  a  figure 
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or  letter  on  that  residuary-legacy  page,  but  the  next  page 
is  altered  from  11  to  10.  To  a  fair  mind  it  would  seem 
infinitely  more  probable  that  there  was  no  sud  missing 
page  when  the  will  was  executed,  but  that  testator  used  the 
attesting  page  of  a  former  will,  or  draft  of  a  will,  which 
was  originally  numbered  1 1,  and  when  he  re- wrote  the 
residuary  clause  on  page  9,  and  put  it  in  the  will  he  in- 
tended to  execute  on  the  18th  of  July,  1881,  he  altered  11 
on  the  top  of  the  old  page  to  10,  and  put  that  in  after  the 
clear  page  making  his  residuary  bequest,  and  neglected  at 
the  same  time  to  alter  the  summary  from  1  to  11  in  the 
body  of  thii  old  page  so  used;  it  is  much  more  reason- 
able, I  repeat,  so  to  conclude,  than  that  he  put  in  his  will 
after  the  residuary  clause  or  page,  and  between  it  and  the 
attesting  page,  something  which  cut  down  the  residuum. 

It  is  more  reasonable  to  think  so,  because  the  resid- 
uary legatee  was  the  apple  of  his  eye,  the  little  one  whom 
be  had  raised,  the  womanly  and  loving  nurse,  who  let 
him  down  as  gently  as  loving  arms  could  into  his  grave. 

But,  if  cut  down,  how  much  must  it  be  topped?  No- 
body can  answer.  To  whom  must  that  which  she  loses 
be  paid  ?  Nobody  can  tell.  She  is  certainly  his  residuary 
legitee,  nobody  can  doubt  that.  The  clause  that  makes 
her  so  is  in  his  handwriting;  his  name  is  on  its  margin; 
he  numbered  it  on  top  9  ;  that  number  is  within  1  and  11, 
and  there  is  no  sort  of  suspicion  about  letter  or  figure  on 
that  page.  If  a  court  of  justice  should  construe  her  to 
have  nothing,  it  would  be  to  dethrone  itself,  and  seat  in- 
justice in  its  stead.  If  asked  to  take  from  it  something 
and  give  it  to  somebody,  surely  the  court  may  inquire  how 
much,  and  to  whom  ?  The  only  answer  echo  makes  is, 
"How  much  and  to  whom  ?" 

But  the  codicil  refers  to  the  will,  and  identifies  what  it 
is  otherwise  than  by  the  words  "  in  all  respects,"  etc. 
It  makes  allusion  to  sundry  specific  legacies  in  the  will 
unmistakably,  by  implication  strongly  to  a  residuary 
legacy,  and  to  a  book  in  which  certain  accounts  are  kept 
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So  that  the  words  "in  all  respects-'  become  themselves 
ambiguous  as  to  what  they  ftllude  to.  The  language  is  <'in 
all  respects,  except  in  so  far  as  the  same  is  changed  by 
this  codicil."  The  codicil  changes  it  only  as  regards  lega- 
cies, bequests,  not  as  to  figures.  Figures,  in  all  probability^ 
were  not  in  the  mind  of  testator  or  scrivener.  Were  they 
or  were  they  not,  is  ambiguous  at  least,  and  under  the 
Gteorgia  statute  may  be  explained,  whether  latent  or  patent. 
And  so  may  the  figures,  the  paging,  the  position  of  the 
residuary  clause,  of  the  attesting  clause,  the  alteration  of 
some  paging,  none  in  others,  the  change  of  one  page  on 
top  to  10  from  11,  and  11  unaltered  in  the  body  of  the 
same  page,  all  make  ambiguities  patent  on  the  face  of  the 
will,  and  in  the  references  of  the  codicil  thereto,  and  thus 
all  are  open  to  explanation  'by  parol  evidence,  both  of 
what  tho  witness  himself  did  and  knows  of  his  own  knowl- 
edge, as  of  what  the  testator  said  to  him  at  the  very  time 
he  was  instructing  him  what  changes  he  wished  made  in 
the  will  which  he  wished  him  in  the  codicil  to  republish. 
And  when  that  testimony  is  in,  all  doubts  vanish,  as  with 
the  aid  of  the  face  of  the  papers  themselves,  the  improba- 
bility of  tampering  with  a  will  and  not  altering  the  body 
paged  figure  11  as  well  as  the  top  paged  figure  11  (fraud 
puts  out  its  tracks  better  than  that),  the  cancelled  loose 
sheets,  and  others  found,  and  the  accordance  of  the  will 
with  the  avowed  purpose  of  the  testator  long  entertained, — 
all  the  evidence  shines  upon  the  case,  the  clouds  disappear 
and  the  light  is  let  in,  so  that  the  truth  beams  clearly  on 
the  inquiring  mind. 

After  a  most  careful  study  of  the  case  and  the  law  ap- 
plicable thereto,  my  mind  settles  in  the  conviction  that 
nothing  outside  of  my  personal  knowledge,  and  dependent 
upon  human  testimony,  is  more  morally  certain  to  me, 
than  that  this  codicil,  with  the  ten  pages  of  what  purports 
to  be  a  will  attached  to  it,  is  1  he  disposition,  and  the  whole 
disposition,  which  Alfred  Shorter  desired  to  make,  and 
according  to  aw  did  make  of  his  proj^erty  at  his  death. 
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See  further,  21  (?a.,  652 ;  7  /A.,  438  ;  28  li.,  382, 104-6-6  ; 
32  7A.,  325, 156;  14  lb.,  596,  375-6  ;  Williams  on  ExtYs, 
bottom  p.  353,  et  $eq. 

6.  There  was  no  error  in  striking  the  jury  from  the  grand 
jury  list.  Acts  of  1869,  p.  141,  Code,  §§3926,  3926.  The 
judge  has  the  discretion  to  do  so  in  trying  issues  in  civil 
cases.  This  is  an  issue  in  a  civil  case.  The  fact  is  that,  as 
by  the  constitution  they  are  composed  of  the  most  intelli- 
gent men,  the  discretion  is  wisely  exercised. 

6.  There  was  no  error  in  the  charge  and  refusals  to 
charge  on  the  subject  of  the  will  being  unnatural.  By 
the  law  of  God,  man  and  wife  are  one,  and  her  kindred 
are  his.  The  same  rule  is  applied  by  human  law  in 
selecting  jurors  and  in  respect  to  the  credibility  of  wit- 
nesses, to  the  wife's  kindred  equally  with  the  husband's, 
where  the  issue  is  the  husband's  impartiality  or  credit.  It 
was  more  natural,  really,  in  the  case  at  bar,  that  the  testa- 
tor should  liave  given  his  property  to  his  wife's  kindred, 
who  grew  up  around  him,  and  associated  with  liim,  espe- 
cially to  those  whom  he  raised  from  infancy,  than  to  his 
own,  whom  he  rarely  saw  and  scarcely  knew. 

7.  There  is  not  enough  evidence  on  the  issue  of  undue 
influence  to  raise  a  question  about  its  exercise  by  anybody 
over  such  a  man  as  Shorter  was,  in  the  legal  sense  of  undue 
influence,  and  therefore  there  was  no  error  that  hurt  in 
the  refusal  to  charge  as  requested  thereon. 

8.  9.  In  ruling  and  charging  to  the  effect  that  parol 
evidence  could  not  change,  add  to  or  contradict  the  writing, 
but  where  there  were  ambiguities  they  could  bo  explained 
by  it,  whether  latent  or  patent,  and  in  refusing  requests 
which  militated  against  this  view  of  the  case,  there  was 
no  error.  In  our  judgment,  there  were  ambiguities  need- 
ing explanation,  as  heretofore  considered,  and  therefore 
the  court  should  not  have  charged  on  the  theory  that  there 
were  none. 

So  in  respect  to  the  admission  and  effect  of  parol  evi- 
dence to  identify  the  paper  propounded  as  the  will  of  the 
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decedent,  nnder  the  views  already  submitted,  there  was 
no  error ;  and  in  comparing  the  requests  to  charge  refused, 
given  or  modified  with  the  charge  tself,  we  see  no  ma 
terial  error  which,  in  view  of  all  the  facts  before  the  jury, 
satisfies  us  that  the  ends  of  justice  demand  a  new  trial.  On 
the  contrary,  the  general  tone  of  the  charge  is  fair,  the 
issues  are  fully  and  fairly  submitted  and  commented  upon 
with  entire  impartiality,  and  a  different  result  could  not 
have  been  reached,  in  view  of  all  the  facts  and  the  law 
applicable  thereto. 

10.  We  hesitated  much  on  the  denial  of  the  continuance, 
in  view  of  the  fact  that  some  heirs  at  law  had  but  recently 
been  made  parties,  and  one  witness  on  the  question  of  un- 
due influence  had  not  been  examined  by  interrogatories 
and  was  under  promise  to  be  present,  and  her  presence 
was  very  desirable,  as  stated  by  counsel.  But  in  the  light 
of  the  rule  that  motions  to  continue  are  much  within  the 
discretion  of  the  presiding  judge,  and  unless  that  discre- 
tion has  been  abused  and  the  ends  of  justice  demand  it, 
the  rule  is  inflexible  that  this  court  will  not  interfere,  and 
Ikiving  carefully  exainiiied  the  evidence  which  counsel 
hoped  to  procure,  ami  failing  to  see  a  probability  of  a 
change  of  the  verdict  on  undue  influence,  or  that  there  ought 
to  be  a  change  of  it  on  that  evidence,  we  do  not  see  how, 
without  departing  from  a  long  current  of  authority  from 
first  Kelly  down,  we  can  control  the  discretion  of  the  presid- 
ing judge.  Nor  do  we  see  that  the  other  point  is  stronger, 
to- wit,  that  certain  clients  had  just  been  made  parties. 
They  lived  in  oilier  states;  they  could  not  have  been  of 
much  use  on  the  issue  of  undue  influence ;  most,  if  not  all, 
were  infants;  the  great  issue  in  the  case  was  upon  legal 
questions  on  the  admissibility  of  the  testimony  of  Mr. 
Alexander,  on  the  admissibility  of  testator's  statements,  on 
the  words  and  figures  of  the  will  and  codicil,  whether  plain 
or  ambiguous,  upon  which  questions  it  is  quite  difficult 
to  see  how  strangers  and  infants  could  throw  much  light 
and  contribute  much  strength  to  so  able  an  array  of  co?m- 
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cil  as  represented  the  caveators,  especially  as  it  is  not 
hinted  that  either  absent  client  was  a  lawyer. 

Besides,  we  feel  satisfied  with  the  verdict.  It  is  right  on 
the  law  and  facts.  It  is  indeed  a  verdict.  The  truth  is 
said  by  this  jury ;  and  no  technical  objection  to  rulings  on 
evidence,  or  to  charges  not  affecting  the  merits,  or  differ- 
ence of  opinion  between  members  of  this  court  and  the 
presiding  judge  below  on  the  point  whether  we,  if  on  the 
nisi  prills  bench,  would  have  exercised  the  discretion  then 
lodged  in  us  differently  from  his  exercise  of  it,  would,  in 
such  a  case  as  the  review  of  the  law  and  facts  of  this  make 
it,  justify  us  in  awarding  a  new  trial  over  the  head  of  the 
circuit  judge. 

Judgment  affirmed. 

Hall,  Justice,  concurred,  but  furnished  no  written 
opinion.  He  stated,  on  the  subject  of  the  continuance,  in 
addition  to  what  Chief  Justice  Jackson  had  said,  that  per- 
sons could  not  enter  a  litigation  and  be  made  parties  for 
their  own  benefit,  and  then  claim  a  delay  merely  because 
they  had  been  so  made. 

Blandford,  Justice,  dissented,  but  furnished  no  written 
opinion.  He  was  of  opinion  that  a  continuance  should 
have  been  granted. 


Parker,  administrator,  vs.  Glenn  et  al. 

1.  While  it  is  the  duty  of  the  plaintiff  in  error  to  specify  the  errors 
complained  of,  this  has  been  substantially  done  in  the  present 
case  by  sotting  out  and  assigning  error  on  the  charges  given  and 
refused. 

2.  Inade(]uacy  of  price  is  not  sufficient  per  »e  to  set  aside  a  sale,  un- 
less it  is  so  gross  as,  when  combined  with  other  circumstances,  to 
amount  to  fraud  ;  but  if  it  be  great,  it  is  of  itself  a  strong  circnm- 
stance  to  evidence  fniud ;  and  this  is  true  where  it  is  attended  by 
any  other  fact  showing  the  transaction  to  be  unfair  or  unjusty  or 
against  good  conscience. 

(a.)  While  irregularities  in  bringing  on  and  conducting  a  sale  wUl 
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not  alone  affect  the  rights  of  an  innocent  purchaser^  who  is  bound 
only  to  see  that  the  sheriff  has  competent  authority  to  sell,  and 
that  he  is  apparently  proceeding  to  sell  under  the  prescribed  forms, 
the  rale  is  different  where  the  estate  against  which  the  execution 
was  proceeding  was  greatly  damaged  by  the  misconduct  of  the 
sheriff  and  others,  and  the  purchaser  was  not  an  innocent  pur- 
chaser, but  had  notice  of  the  facts,  or  reasonable  grounds  to  cause 
hijn  to  inquire  concerning  them. 

3.  Courts  have  full  power  over  their  officers  and  their  acts  in  making 
execution  sales,  so  far  as  to  correct  wrongs  and  abuses,  errors,  ir- 
regularities, mistiikes,  omissions  and  frauds ;  and  whenever  they 
are  satisfied  that  a  sale  made  under  process  is  infected  with 
fraud,  irregularity,  or  error,  to  the  injury  of  either  party,  or  tliat  the 
officer  selling  is  guilty  of  any  wrong,  irregularity  or  breach  of  duty, 
to  the  injury  of  the  parties  in  interest,  or  either  or  any  of  them, 
the  sale  will  be  set  aside ;  and  so  also  where  there  has  been  a 
wilful  disregard  of  the  law  as  to  the  manner  of  selling. 

4.  A  sheriff  cannot  raise  by  sale  under  execution  a  greater  amount 
of  money  than  by  the  writ  he  is  commanded  to  make,  with  costs, 
and  if  the  land  sold  be  susceptible  of  subdivision  so  as  to  sell  a 
less  quantity,  and  raise  only  the  amount  of  money  required,  the 
sale  of  the  whole  will  be  set  aside,  unless  the  separation  and  sale 
would  have  tended  to  impair  the  value  of  the  different  parts  when 
so  separated. 

(a. )  The  subdivision  for  the  purpose  of  sale  must  be  discreetly  made 
with  a  view  to  the  interests  of  all  concerned.  Therefore,  where 
an  officer  sold  the  central  portion  of  a  tract  of  land  to  his  own  son- 
in-law,  and  it  was  so  taken  out  of  the  tract  as  to  greatly  impair  the 
value  of  the  residue,  and  to  cut  off  direct  communication  between 
the  reraaininj^  parcels,  it  was  an  abuse  of  the  process  of  the  court, 
especially  where  the  land  sold  much  below  its  true  value ;  and  the 
court  will  set  aside  such  a  sale,  both  for  the  improper  conduct  of 
the  officer,  and  for  inadequacy  of  price. 

5.  The  charge  requested  should  have  been  given,  and  that  given  was 
error. 

(a.)  An  illustration,  given  by  way  of  example  in  connection  with  a 
correct  principle  of  law,  is  not  error,  unless  it  has  a  tendency  to 
mislead  the  jury. 

April  8, 18S1. 

Executions.     Levy  and  Sale.     Practice  in  Supreme 
Court.    Title.    Fraud.    Notice.   Before  Judge  Fain.   Oa 
toosa  Superior  Court.    August  Term,  18iJ3. 

Reported  in  the  decision. 
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W.  K.  Moore  ;  R.  J.  McOamy,  for  plaintiflf  in  error. 
McCuTCHEN  &  Shumate  ;  W.  H.  Payne,  for  defendants. 

Hall,  Justice. 

The  complainant,  as  administrator  of  Allen  Chastain, 
deceased,  instituted  his  suit  on  the  equity  side  of  the  su- 
perior court  of  Catoosa  county,  against  W.  T.  Blackford, 
J.  S.  Glenn  et  aZ.,  in  which  he  alleged  as  follows : 

That  his  intestate,  in  his  lifetime,  was  the  owner  of  cer- 
tain real  estate  in  Catoosa  county  of  great  value,  and  that 
he  conveyed  said  lands  by  deed  to  one  W.  T.  Blackford, 
for  a  farm  which  Blackford  was  in  possession  of  in  Ten- 
nessee ;  that  Blackford  gave  him  a  mortgage  on  the  farm 
he  traded  to  Blackford  in  Catoosa  county,  to  indemnify 
him  from  loss  by  reason  of  an  alleged  lien  on  the  Tennes- 
see, lands,  which  Blackford  assured  Chastain  was  of  no 
validity ;  that  a  bill  was  then  pending  in  the  chancery 
court  of  James  county,  Tennessee,  to  set  up  said  lien ; 
that  said  suit  was  ended  by  final  decree  setting  up  the 
lien  for  an  amount  as  great  as  the  value  of  the  land ;  that 
Blackford  was  guilty  of  fraud,  etc  ;  that  he  was  insolvent 
and  unable  to  respond  in  damages;  that  compIainant^s 
intestate  had  filed  a  bill  in  the  superior  court  of  Catoosa 
county,  alleging  said  facts  against  said  Blackford,  and  that 
it  had  proceeded  to  a  final  decree  setting  aside  said  trade 
made  with  Blackford,  and  revesting  in  complainant's  estate 
the  land  in  Catoosa  county  as  fully  as  if  no  trade  had  been 
made  with  Blackford.  Complainant  further  alleged  that  in 
March,  1881,  his  intestate  died,  and  that  at  his  death  there 
was  a  small  judgment  against  him  in  the  justice's  court 

of district,  Catoosa  county,  for  a  total  of  principal, 

interest  and  costs,  less  than  forty  dollars  ;  that  the  family 
of  said  Chastain  lived  in  Tennessee,  and  knew  nothing  of 
said  debt,  which  was  levied  after  the  death  of  said  Chas- 
tain, on  the  farm  aforesaid  in  Catoosa  county,  wortli  $2,000«- 
00,  and  that  it  was  advertised  for  sale  in  May,  1881,  but  the 
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sale  was  postponed ;  that  it  was  again  advertised  for  sale 
in  June,  and  again  postponed,  and  re-advertised  for  sale 
in  July,  1881,  when  one  of  the  lots,  worth  fifteen  hundred 
dollars,  was  sohl  for  $50.50  to  one  J.  S.  Glenn;  to  attack 
this  sale  the  present  bill  was  filed,  and  as  cause  why  it 
should  be  set  aside,  it  was  alleged,  that  while  the  first  action 
against  Blackford  was  pending,  he  fraudulently  procured 
the  levy  of  this  small  ^.y^ ,  so  that  he  may  get  the  prop- 
erty sold  so  as  to  avail  himself  of  a  defence  in  the  pending 
suit;  that  the  levy  was  excessive,  and  that  the  parcel  sold 
was  the  most  valuable  of  the  tract,  it  consisting  of  three 
tracts,  lying  in  the  same  range  of  lots,  either  of  which 
would  more  than  have  paidoff  the  judgment,  and  that  the 
sheriff  selected  the  middle  lot,  thus  leaving  the  remaining 
two  tracts  separated  from  each  other  by  half  a  mile ;  that 
there  were  parties  going  to  bid  at  the  sale,  and  would  have 
gone,  and  would  have  made  the  land  bring  something  like 
its  value,  but  that  said  Blackford  and  his  attorney  and  the 
sheriff  toll  such  bidders  that  Blackford  was  going  to  claim 
the  land,  and  there  would  bo  no  sale ;  that  Blackford  had 
a  claim  prepare!  in  forma  pauper  i^j  and  swore  to  it,  and 
on  the  way  to  the  court-house,  the  sheriff  and  Blackford^s 
jrttorney  stopped  in  at  the  house  of  a  person  who  was  go- 
ing to  the  sale,  and  would  have  bid,  if  he  had  gone,  an 
amount  much  larger  than  it  was  sold  for;  that  the  sheriff 
or  the  attorney  asked  said  person  what  was  the  lot  en 
which  the  improvements  were,  and  was  told  by  him;  wli<  ji 
he  asked  if  the  land  was  going  to  be  sold,  and  they  replied 
that  Blackford  was  going  to  claim  all  that  he  had  bought 
from  Chastain ;  that  this  conversation  was  heard  by  an- 
other, and  that  both  he  and  the  party  from  whom  they 
sought  the  information  were  thus  kept  away  from  the  sale; 
that  the  said  Glenn  went  to  the  sale,  knowing  what  had 
been  done,  and  collusively  bought  the  property  as  afore- 
said; that  Blackford  bid  against  Glenn  a  few  times  to 
deceive  the  small  crowd  present,  numbering  not  more  than 
six  to  one  dozen.    Blackford  owed  Chastain  more  thaa 
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enough  to  pay  off  the  Jl.  fa.  and  prevent  the  sale.  Com- 
plainant had  offered  to  pay  Glenn  his  money  and  interest, 
and  more,  if  he  would  re-convey  the  land  to  Chastain's  es- 
tate. Complainant  waived  discovery  and  prayed  for  relief, 
making  Blackford,  Glenn  and  Mrs.  Smith,  who  had  bought 
witli  notice,  parties  defendant. 

The  complainant's  testimony  substantiated  most  of  the 
material  statements  and  charges  of  his  bill,  and  was  only 
partially  overcome  by  that  offered  by  the  defendants,  who 
denied  all  personal  participation  in  the  fraud  charged  as  to 
keeping  away  bidders,  and  all  notice  that  it  was  done  by 
others. 

At  the  close  of  the  evidence,  complainant  requested  the 
court  to  charge  as  follows :  "Inadequacy  of  price  alone  is 
not  sufficient  cause  for  setting  aside  a  sale  which  is  in  other 
repects  unexceptionable,  but  when  the  inadequacy  of  price 
is  very  great,  such  as  to  shock  the  moral  sense,  and  is  con- 
nected with  other  circumstances,  either  of  fraud  or  irregu- 
larity, and  particularly  w^hen  surrounded  by  indications 
of  hardsliips  or  unfairness,  the  sale  will  be  set  aside.  So, 
when  the  inadequacy  of  consideration  is  great  and  the 
notice  of  sale  given  by  the  officers  is  vague,  or  from  any 
act  of  his,  bidders  are  kept  away  from  the  place  of  sale, 
who  would  have  bid  for  the  land  if  there,  an  unconscion- 
able advantage  was  obtained  by  t{ie  purchaser,  w^ho  bid 
off  the  land  at  a  grossly  inadequate  price,  a  court  of  equity 
will  interfere  and  set  aside  the  sale  so  made.  Equity 
will  not  allow  a  person  so  purchasing  to  take  advantage 
of  a  sale  so  made.  The  jury  will  see  that  something  more 
than  mere  inadequacy  of  price  must  appear,  such  as  a 
want  of  due  advertisement,  or  some  unusual  circumstances, 
to  keep  bidders  away,  and  thus  produce  the  result.  There 
are  cases  where  sales  will  be  set  aside  where  no  fraud  or 
other  wrong-doing  of  the  purchaser  is  charged  or  proved ; 
such  as  where,  by  storm  or  flood,  or  other  unusual  circum- 
stances, persons  have  been  kept  away  from  the  sale,  who 
would  otherwise  have  been  present.    These  are  simply 
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cited  by  the  court  as  instances,  and  by  way  of  illustration, 
the  rule  being  that  any  unusual  circumstance  which  ope- 
rates greatly  to  the  injury  of  the  party  complaining,  and 
which  would  give  the  purchaser  an  unconscionable  advan- 
tage, would  be  sufficient  to  set  aside  a  sale."  This  request 
of  complainant  the  court  declined  to  give,  and  com  [.lain- 
ant  excepted. 

Instead  of  this  written  request  to  charge,  the  court  gave 
the  following,  to  all  of  which  complainant  excepted : 

"  Something  more  than  mere  inadequacy  of  considera- 
tion must  appear,  something  that  would  keep  away  bid- 
ders, which  was  known  to  the  purchaser,  and  of  which  he 
took  advantage,  and  knowing  that  he  was  thus  obtaining 
an  unconscionable  advantage.  There  are  cases  where  sales 
will  bo  set  aside  where  no  actual  fraud  or  other  wrong- 
doing of  the  purchaser  is  charged  or  proved ;  for  exfimple, 
when  by  storm  or  flood,  or  other  unusual  known  circum- 
stances to  the  purchaser,  whereby  the  people  have  been 
kept  away  from  the  sale,  who  would  otherwise  have  been 
present  and  bid." 

"  If  the  sheriflF  or  other  person,  by  any  remark  or  course 
•of  conduct,  kept  a  bidder  or  bidders  away  from  the  sale, 
and  Glenn  did  nothing  and  said  nothing  to  keep  away  bid- 
ders, and  did  not  know  that  the  sheriff  or  other  person  had 
done  or  said  somathing  to  keep  away  bidders,  that  would 
not  affect  Glenn's  title.  If  he  did  nothing,  said  nothing 
and  did  not  know  that  other  persons  had  done  or  said 
something  to  keep  away  bidders,  he  would,  nevertheless, 
.get  a  good  title,  so  far  as  this  matter  is  concerned." 

"  If  Glenn  did  nothing  and  said  nothing  to  keep  away 
bidders,  or  to  depress  bidding,  or  to  cause  the  land  to  bring 
less  than  it  otherwise  would  have  done,  and  had  no  notice 
that  any  other  person  had  done  or  said  such  things,  and  if 
the  sale  was  apparently  regular,  and  there  was  nothing 
apparent  to  show  Glenn  that  persons  had  been  kept  away, 
then  he  got  a  good  title,  notwithstanding  the  price  was 
inadequate.     Inadequacy  of  consideration,  however  great, 
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alone,  will  not  be  sufScient  to  set  aside  a  sale,  nor  can 
inadequacy  of  price  be  coupled  with  the  acts  or  sayings 
or  conduct  of  others,  in  which  Glenn  in  no  way  partici- 
pated, and  of  which  he  had  no  knowledge  or  notice  by 
information,  or  the  circumstances  surrounding  the  sale,  to 
affect  his  title,  provided  the  sale  was  apparently  fair." 

'^  The  sheriff  had  the  right,  in  the  execution  of  his  honest 
judgment,  to  sell  any  of  the  lots  or  parts  of  lots  levied  on, 
which,  in  his  judgment,  would  make  the  money.  If  the 
part  sold,  being  a  separate  lot,  would  so  cut  up  and  divide 
the  remaining  portion  that  it  would  be  less  valuable,  Glenn 
would  not  be  affected  by  that  fact,  unless  he  directly  or 
indirectly  influenced  the  sheriff  to  sell  the  particular  par- 
cel sold.  If  anybody  is  damaged  by  the  sale  of  a  partic- 
ular portion  of  the  property,  instead  of  some  other  part 
thereof,  it  is  a  question  between  such  injured  party  and 
the  sheriff.     In  this  case  no  issue  is  made  as  to  the  fact." 

If  tiie  request  of  complainant  contslined  propositions  of 
law  applicable  to  the  case  as  made  by  the  pleadings  and 
proof,  and  should  have  been  charged  to  the  jury,  then  it 
follows  that  the  charge  given  was  erroneous. 

1 .  It  is  urged  here,  however,  that  it  is  not  shown  by  the 
bill  of  exceptions  in  what  the  alleged  errors  consisted, 
either  in  the  refusal  to  charge  as  requested  or  in  the  charge 
as  given,  and  that  for  this  failure  to  specify  the  errors,  if 
any  portion  of  the  former  be  incorrect,  and  if  the  latter 
is  not  erroneous  in  all  its  parts,  then  the  complainant, 
under  the  rule  prescribed  by  the  Code  (§4251)  and  the 
settled  practice  of  the  court,  can  take  nothing  by  his  writ 
of  error ;  especially  is  this  so,  where  he  has  failed  to  make 
a  motion  for  a  new  trial,  which  has  been  refused. 

It  would  perhaps  have  been  better  had  the  motion  for  a 
new  trial  been  made,  and  had  the  errors  alleged  in  the 

charges  complained  of  been  more  definitely  and  minute- 
ly specified;  but  we  are  not  prepared  to  say,  in  this  in- 
stance, that  there  has  not  been  a  substantial  compliance 
with  the  rule.  The  separation  into  the  distinct  heads  that 
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hiiake  up  the  entire  request  to  charge,  might  have  amount- 
ed to  nothing  more  than  a  submission  of  abstract  princi- 
ples, which,  however  correct  in  themselves,  would  not 
have  been  applicable  to  the  entire  case  as  made,  and  would 
have  resulted  in  confusion,  which  might  possibly  have 
misled  the  jury.  The  charge  as  given  was  separated  into 
distinct  heads  and  was  somewhat  minutely  subdivided. 
Therein  a  necessary  connection  between  the  various  parts 
of  the  request  and  of  each  of  them,  and  they  follow  each 
other  in  natural  and  logical  sequence.  While  the  literal 
enforcement  of  the  rule,  which  we  recognize,  and  to  which 
we  adhere  as  both  expedient  and  wise,  might,  in  a  case 
situated  as  this,  work  great  injustice  to  parties,  and  while 
there  might  be  much  doubt  as  to  the  propriety  of  Us  rigid 
application  to  a  case  circumstanced  as  the  present,  and  we 
might  think  it  safest  to  adopt  a  somewhat  more  reasona- 
ble and  indulgent  course,  yet  it  is  not  indispensable  to 
relax  it  in  tho  present  instance,  for  in  our  view  there  is 
not  a  single  proposition  in  this  long  request  to  charge  that 
is  not  sound  law. 

2.  Inadequacy  of  price  is  not  per  se  sufficient  to  set 
aside  a  sale,  unless  it  is  so  gross  as,  when  combined  with 
other  circumstances,  to  amount  to  fraud  (Code,  §2647);  but 
if  it  be  great^  it  is  of  itself  a  strong  circumstance  to  evi- 
dence fraud  (/rf.,  §§2742,  3179);  and  this  is  true,  where  it 
is  attended  by  any  other  fact,  showing  the  transaction  to 
be  unfair,  or  unjust  or  against  good  conscience.    7^.,  §3190. 

This  is  unquestionably  the  law  in  cases  of  private  sales 
or  contracts.  Why,  then,  should  it  be  otherwise  in  cases  of 
sales  under  execution  ^  Why  should  not  this  fact,  when 
accompanied  by  circumstances  of  fraud  or  irregularity 
resulting  in  great  hardship  and  unfairness  to  one  of  the 
parties,  such  as  a  grossly  excessive  levy  upon  property 
otherwise  unincumbered,  worth,  at  a  fair  valuation,  thirty 
times  as  much  as  the  amount  of  the^.  /a.,  have  this  effect 
upon  such  a  sale,  especially  where  the  levy  is  upon  land 
which  consisted  of  three  distinct  though  contiguous  lots. 
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lying  in  the  same  range,  and  the  centre  lot,  which  is  much 
the  most  valuable  of  the  three,  is  brought  to  sale,  thus 
widely  separating  the  remaining  lots,  each  of  which  would, 
if  fairly  sold,  have  brought,  according  to  the  uncontradicted 
evidence,  much  more  than  enough  to  have  satisfied  the 
demand  in  question,  and  by  this  wanton  and  reckless  sep- 
aration impairing  the  value  of  the  complainant's  property  ? 
Why  is  not  his  claim  to  relief  greatly  strengthened,  when 
there  is  evidence  going  to  show  that  the  steps  leading  to 
the  sale  was  so  ordered  as  to  induce  the  conclusion  that 
it  might  not  take  place,  and  when  persons,  who  would 
have  otherwise  attended  and  bid,  were  prevented  from 
doing  so  in  consequence  of  these  appearances? 

No  sufficient  reason  occurs  to  us  why  a  purchase  made 
under  circumstances  so  unusual  and  so  fraught  with  sus- 
picion should  be  protected,  or  why  a  charge  so  modest  as 
that  requested  by  the  complainant  and  so  pertinent  and 
apposite  should  have  been  refused. 

While  we  do  not  question  the  soundness  of  the  position 
that  irregularities  in  bringing  on  and  conducting  a  sale, 
will  not  alone  affect  the  rights  of  an  innocent  purchaser 
who  is  bound  only  to  see  that  the  sheriff  had  competent 
authority  to  sell,  and  that  he  was  apparently  proceeding 
to  sell  under  the  prescribed  forms  (Code,  §2628),  yet  we 
cannot  shut  our  eyes  to  the  fact  that  the  estate  which  the 
complainant  represents  has  been  greatly  damaged  by  the 
misconduct  of  the  sheriff  and  others  engaged  in  this  trans- 
action. Nor  can  we  regard  as  an  innocent  purchaser,  either 
in  a  legal  or  popular  sense,  by  the  widest  stretch  of  charity, 
one  wlio  admits  that  he  knew  the  amount  of  the  demand, 
the  situation  and  vahie  of  the  land  sold,  the  effect  of  the 
sale  upon  the  price  of  the  remainder  of  the  body,  the  gross 
inadequacy  of  consideration ;  who  bought  on  specula- 
tion ;  who  a  few  days  thereafter  sold  that  for  which  he 
paid  $50  for  one  thousand  dollars  cash  ;  who  refused  the 
amount  of  his  bid  when  tendered ;  and  who  admitted  his 
willingness  to  allow  his  co-defendant  and  associate,  Black- 
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citations  in  note.    *'  But  although  this  inadequacy  will  not 
alone  he  suHicient  to  st.>t  a  sale  aside,  unless  so  gross  as  to 
raiso  a  presumption  of  otiier  cause,  yet  when  inadequacy 
is  i.rniiil)iiK>d  with  accident  or  appearances  of  fraud  or  un- 
fairness, the  sale  will  ho  set  aside.''     /(/.,  §1095.    So  like- 
wise will  a  sale  be  set  ai^ide,  where  injury  results  from 
misapprehension,  caused  either  by  the  purchaser,  or  others 
itilercstcd  in  the  sale,  or  by  the  person  conducting  it,  and 
wlif  II'  the  properly  of  infants  i^  sacnfii^ed  by  the  neglect, 
fraii'l  iir  misapprehension  of  their  guardian,  relief  will  be 
given  by  settiug  aside  a  ^-  >'e  and  ordering  a  resale.     fcL; 
lam. 
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3.  Many  cases  establish  the  full  power  of  courts  over 
their  officers  and  their  acts,  in  making  execution  sales,  60 
far  as  to  correct  all  wrongs  and  abuses,  errors,  irregulari- 
ties, mistakes,  omissions  and  fraud ;  and  whenever  they 
are  satisfied  that  a  sale  made  under  process  is  infected  with 
fraud,  irregularity,  or  error,  to  the  injury  of  either  party 
in  interest,  or  that  the  officer  selling  is  guilty  of  any- 
wrong,  irregularity  or  breach  of  duty,  to  the  ipjury  of  tlie 
parties  in  interest,  or  of  either  or  any  one  of  them,  tha 
sale  will  be  set  aside,  /rf.,  §1099.  So  where  there  has 
been  a  wilful  disregard  of  the  law  as  to  the  manner  of 
selling,  the  same  results  will  follow,    /rf.,  §1101. 

4.  A  sheriff  cannot  raise  by  execution  sale  a  greater 
amount  of  money,  than  by  the  writ  he  is  commanded  to 
make  with  costs,  and  if  the  land  sold  was  susceptible  of 
subdivision,  so  as  to  sell  a  less  quantity  and  raise  only  the 
amount  of  money  required,  the  sale  will  be  set  tiside,  un- 
less the  separation  and  sale  would  have  tended  to  impair 
the  value  of  the  different  parts  when  so  separated,  ic?., 
§1103.  Though  it  is  the  duty  of  the  officer  to  sell  in  par- 
cels, or  a  less  parcel  than  the  whole  tract,  where  a  less 
quantity  will  subserve  the  purpose  of  satisfying  the  execu- 
tion, yet  the  subdivision  must  be  discreetly  made,  with  a 
view  to  the  interests  of  all  concerned.  Therefore,  for  an 
officer  to  sell  the  central  portion  of  a  tract  of  land  to  his 
own  son-in-law,  and  so  taken  out  of  the  tract  as  to  greatly 
impair  the  value  of  the  residue,  and  so  as  to  cut  off  direct 
communication  between  the  remaining  parcels,  is  an  abuse 
of  the  process  of  the  court ;  and  such  an  abuse  is  the  more 
aggravated  if  the  land  be  sold  for  a  sum  greatly  below  its 
true  value,  and  the  court  will  set  aside  such  a  sale,  both 
for  the  improper  conduct  of  the  officer  and  for  inadequacy 
of  price.  Rorer  on  Jud.  Sales,  §1100,  citing  Hamilton  v%. 
Burch,  28  Ind.,  233  ;  Lashley  m  Cassell,  23  7rZ.,  600,  both 
of  which  are  directly  in  point  and  fully  sustain  the  text. 

In  Tiernan  vh.  Wilson  and  others,  6  John.  (Ch.),  R.,  411, 
Chancellor  Kent  held  that  the  sheriff,  under  an  execution, 


648  SUPREME  COURT  OF  GEORGIA. 


Parker,  admlnls«ra-nr,  r$.  Glenn  et  al. 


ought  not  to  sell,  at  one  time,  more  of  the  defendant's 
property  than  in  the  exercise  of  a  sound  discretion  would 
appear  to  be  sufficient  to  satisfy  the  demand,  if  the  part 
selected  for  sale  could  be  reasonably  and  conveniently 
detached  from  the  rest  and  sold  separately ;  that  where, 
on  an  execution  for  ten  dollars  and  twenty-five  cents,  the 
sheriff  sold  two  lots  containing  together  446  acres,  a  moiety 
of  which  belonged  to  the  defendant,  and  was  worth  above 
800  dollars,  for  the  sum  of  thirteen  dollars,  the  sale  would 
be  set  aside  as  fraudulent  and  void ;  and  although  there 
was  no  actual  corruption  or  intentional  fraud  on  the  part 
of  the  sheriff,  yet  being  guilty  of  very  gross  negligence 
and  abuse  of  trust,  he  was  decreed  to  pay  costs.  In  this 
well  considered  case,  he  further  held  that  these  circum- 
stances appearing  at  the  sale  were  sufficient  to  charge  the 
bidder's  agent  thereat  with  knowledge  of  all  the  facts  that 
could  affect  the  validity  of  the  same,  and  to  deprive  his 
principal  of  the  benefit  of  the  purchase,  although  there 
was  no  sufficient  evidence  of  any  fraudulent  combination 
between  him  and  the  sheriff. 

In  Wallace  et  aL  vs.  The  Atlanta  Medical  Colle-je^  52 
Oa,^  1G4,  this  court,  while  preserving  the  right  of  parties 
to  pnrehnse  at  execution  sales,  where  they  were  guilty  of 
no  fraud,  as  did  Chancellor  Kent  in  the  above  cited  case, 
and  protecting  them  in  their  purchases  against  mere  iiTeg- 
ularities,  although  I  he  sale  might  be  for  an  inadequate 
price,  yet  held  tlie  levy  and  sale  void,  where  the  injury 
to  the  defendant's  property  was  wanton  and  great,  whether 
so  intended  or  not,  and  actually  set  aside  the  sale  upon 
terms  strictly  equitable,  such  as  were  tendered  in  the  case 
at  bar.  These  principles  are  not  in  conflict  with  any  of  the 
other  decisions  of  tliis  court  cited  and  relied  upon  by  the 
indefatigable  and  able  counsel  for  the  defendant  in  error, 
excej)t  as  to  the  remedy  proper  to  be  employed  for  the 
recission  of  the  sale. 

6.  Tlie  foregoing  discussion  vindicates  the  soundness  of 
the  charge  requested  by  complainant  in  all  its  parts,  and 
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the  result  reached  is  opposed  to  the  charge  as  given.  It 
was  too  narrow  in  its  scope,  and  excluded  from  its  operation 
the  most  material  features  of  the  ease,  as  made  by  the 
pleadings  and  proof.  There  is  nothing  in  the  objection  that 
the  instance  given  in  the  charge,  as  an  illustration  of  the 
principle  insisted  upon  was  not  founded  upon  testimony. 
It  was  offered  simply  as  an  illustration,  and  was  carefully 
guarded  as  to  the  purpose  for  which  it  was  adducec) ,  and 
even  if  it  was  erroneous,  the  court  employed  it  in  the 
charge  which  he  gave  the  jury.  An  illustration  given  by 
way  of  example,  in  connection  with  a  correct  principle  of 
law,  however  faulty,  has  been  held  not  to  be  error,  unless 
it  had  a  tendency  to  mislead  the  jury.  33  6a.f  207 ;  Ll  /e/., 
226  (11  head-note).  We  cannot  see  that  in  this  case 
it  could  have  had  any  such  effect ;  indeed,  we  think  it  was 
apt  and  well  calculated  to  convey  the  idea  that  should  have 
been  impressed  upon  the  jury. 
Judgment  reversed. 
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1.  The  testimony  of  a  witness  who  was  present  when  a  homicide  was 
committed,  but  wlio  did  not  in  any  way  participate  therein,  but 
for  a  time  thoroafter  concealed  the  fact,  is  sufficient  without  other 
evidence  to  authorize  a  conviction.  Such  a  witness  is  neither  a 
principal  in  the  first  nor  second  degree  nor  an  accessory  either  be- 
fore or  after  the  fact,  and  is  not  an  accomplice,  within  the  meaaing 
of  section  3755  of  the  Code. 

(a.)  Even  if  such  witness  had  been  an  accessory  after  the  fact,  this 
would  not  have  rendered  her  an  accomplice,  within  the  meaning 
of  that  term  as  used  in  section  3755  of  the  Code. 

2.  The  verdict  was  supported  by  tho  evidence. 

3.  Where  a  motion  for  new  trial  is  made  by  a  losing  party,  all  errors 
must  be  embraced  therein ;  otherwise,  they  will  be  considered  as 
having  been  waived,  the  presumption  being  that  the  court  below 
would  have  corrected  these  errors,  if  he  had  had  an  opportonity. 

April  15, 18SI. 

Oriminal  Law.     Accomplice.     Accessory.     Witness. 
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Evidence.    Practice  4x1  Supreme  Court.     Before  Judge 
Mershon.    Appling  Superior  Court.   October  Term,  1883. 

Fletcher  Lowery  was  indicted  for  the  murder  of  John 
Brimage.  On  the  trial,  only  one  witness  testified  to  the 
actual  perpetration  of  the  homicide,  a  woman,  called  Julia 
Blocker  or  Julia  Bryant.  Her  testimony  was,  in  brief,  as 
follows :  She  had  been  living  with  defendant,  with  one  or 
two  interruptions,  for  two  or  three  years.  At  the  time  of 
the  killing,  she  was  in  the  woods  with  Brimage.  Hearing  a 
noise,  she  peered  under  the  bushes,  but  could  not  tell 
whether  it  was  her  little  girl  or  defendant  She  told  Brim- 
age to  go  in  another  direction,  while  she  went  to  meet  de- 
fendant, if  it  were  he.  She  got  up  from  where  she  was  sit- 
ting and  went  towards  the  bushes  whence  the  noise  pro- 
ceeded. When  she  got  near  to  them,  defendant  rushed  out 
with  a  pistol  in  his  hand  and  said,  "  Oh,  yes,  God  damn  you, 
I  have  caught  you  now,  and  I  will  kill  you."  He  rushed 
at  her  and  she  ran  to  him ;  he  had  the  pistol  ^^  in  her  face." 
She  grabbed  hold  of  him ;  he  seized  her,  and  fired  twice  at 
Brimage  over  her  shoulder  or  under  her  arm,  she  could 
not  say  which.  Defendant  then  threw  her  down.  Brim- 
age closed  with  defendant  and  threw  him  down.  Defend- 
ant regained  his  feet,  seized  his  pistol  and  ran.  Brimage 
^as  very  bloody,  both  shots  having  taken  effect  in  his  breast 
and  abdomen.  After  defendant  ran,  Brimage  started  to 
fall;  wiiness  put  her  hand  under  his  arm  to  sustain  him, 
but  he  fell  to  the  ground,  and  expired  with  his  head  on 
her  arm.  She  went  back  to  the  house.  On  the  road  she 
met  defendant  near  an  old  hedge-row  with  a  satchel  in 
his  hand  and  his  coat  under  his  arm.  He  had  changed 
his  clothes,  and  left  at  the  house  those  he  had  on  when  the 
homicide  was  committed,  and  which  had  blood  on  them. 
He  again  threatened  to  kill  the  witness,  but  alio  told  him 
not  to  do  so,  unless  he  could  support  her  two  children  or 
get  somebody  else  to  do  so.  She  also  told  him  not  to  go 
away;  that  if  he  ran  off,  they  would  suspect  him,  offer  a 
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large  reward  and  catch  him  ;  that  he-had  better  go  home, 
and  they  would  live  like  other  people.  He  then  told  her 
to  go  to  the  house  and  take  her  clothes  off,  which  she  did, 
and  he  took  all  the  bloody  garments  away.  She  went 
back  to  the  body  of  Brimage  and  searched  it.  She  found 
only  two  pieces  of  tobacco  and  a  closed  pocket  knife. 
When  she  returned  to  the  house,  defendant  cursed  her, 
and  told  her  that  he  had  instructed  her  not  to  go  out  of 
the  yard.  He  asked  if  she  had  found  any  money  in  Brim- 
age's  nocket,  and  took  the  knife  and  threw  it  away.  She 
askeo  him  if  he  was  going  to  leave  Brimage  there,  and 
said  it  would  have  to  be  told  by  somebody.  He  inquired 
if  she  were  going  to  tell  it.  She  replied,  no,  but  some- 
body would.  Defendant  went  back  and  threw  the  body 
further  down  towards  the  branch,  dragging  it  by  the  legs. 
He  then  told  her  not  to  leave  the  lot,  and  went  to  get  a 
settlement  with  a  man  who  owed  him.  After  the  hom- 
^  vie,  defendant  said  he  was  sorry  for  it.  She  responded 
.lat  it  was  too  late.  He  told  her  to  keep  her  mouth  shut ; 
that  she  was  *'  as  deep  in  the  mud  as  he  was  in  the  mire." 
She  denied  that  she  had  done  anything,  but  he  told  her 
that  she  would  better  keep  silent.  She  told  him  that  she 
could  not  8tay  there  after  what  he  had  done.  Defendant 
furnished  her  with  the  money  to  leave,  and  she  left  the  day 
after  the  homicide  and  went  to  a  railroad  station  a  few 
miles  away.  It  was  understood  between  them  that  she 
was  to  stay  until  defendant  sent  for  her.  When  the  body 
of  the  murdered  man  was  found,  the  sheriff  went  for  her 
as  a  witness,  and  she  at  once  informed  him  of  the  entire 
transaction. 

Another  witness  testified  that,  on  the  preliminary  exam- 
ination, the  evidence  of  Julia  Blocker  was  substantially 
the  same  as  on  the  present  trial,  and  that  after  it  was 
delivered  defendant  admitted  that  it  was  true ;  and  this 
occurred  while  the  witness  (who  appears  to  have  been  an 
oflScer  of  the  law)  was  putting  him  in  a  cell. 

The  evidence  for  the  defendant  tended  principally  to 
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show  that  on  the  committing  trial  Julia  Blocker  had  sworn 
that,  when  she  met  defendant  at  the  old  hedge-row  after 
the  homicide,  she  stopped  him  and  told  him  not  to  go 
away ;  that  if  he  did,  they  would  suspect  him,  and  offer  a 
large  reward  for  him ;  and  that  she  told  him  to  come  back, 
and  sho  would  go,  and  they  would  not  suspect  liim  so 
quickly,  and  there  would  be  nobody  to  tell  who  did  it; 
and  that  she  left  the  next  morning.  It  was  also  shown 
that  Julia  Blocker  was  a  woman  of  easy  virtue,  anl  had  a 
husband,  but  had  been  living  with  defendant  as  if  she 
were  his  wife ;  that  she  was  also  a  woman  of  very  violent 
passions;  that  the  murdered  man  was  missing  until  the 
Wednesday  following  the  homicide;  that  the  sheriff  went 
to  where  Julia  Blocker  was,  to  inquire  about  it ;  and  that 
she  then  told  him  that  she  hud  not  seen  Brimage,  although 
she  had  an  appointment  with  him  that  morning  at  a  spec- 
ified place  where  they  were  in  the  habit  of  meeting,  and 
that  a  stick  was  stuck  up  there  where  they  could  find  the 
place.  The  whistle  of  the  train  blew  just  then,  and  they 
hurried  towards  it.  She  followed  behind  the  witness  who 
narrated  these  facts,  talking,  but  he  did  not  hear  her. 

The  defendant  in  his  statement  merely  made  a  general 
denial  of  all  knowledge  of  the  murder,  and  stated  that  he 
was  working  in  another  place  from  that  in  which  the  dif- 
ficulty occurred. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  on  the  following,  among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court,  on  request,  refused  to  charge  as 
follows:  "  If  vou  believe  from  the  evidence  that  the  wit- 
ness,  Julia  Blocker,  after  full  knowledge  of  the  killing  of 
the  deceased,  concealed  it  from  the  magistrate,  and  har- 
bored, protected  or  assisted  defendant,  she  thereby  made 
herself  an  accomplice  with  defendant  in  the  commission  of 
the  crime ;  and  you  cannot  convict  the  prisoner  on  her 
evidence  alone,  unless  she  is  corroborated  by  .some  other 
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witness,  or  witnesses,  or  a  chain  of  circumstances  going  to 
convict  the  prisoner  of  the  crime  committed ;  and  those 
corroborating  circumstances  necessary  to  dispense  with  an- 
other witness  must  be  such  as  to  connect  the  prisoner  with 
the  ofiense ;  and  it  is  not  sufficient  that  the  witness  is  cor- 
roborated as  to  the  time,  place  and  circumstances  of  the 
transaction,  if  there  be  nothing  to  show  any  connection  of 
the  prisoner  therewith  except  the  statement  of  the  accom- 
plice ;  the  circumstances  of  the  corroboration  must  be  such 
as  in  themselves  tend  to  fix  the  crime  on  the  prisoner, 
though  the  accomplice  may  not  have  mentioned  the  fact 
at  all." 

(3.)  Because  the  court  charged  as  follows  :  "  An  accom- 
plice is  one  who  participates  in  the  commission  of  a  crime. 
The  testimony  of  an  accomplice,  uncorroborated  by  other 
facts  or  circumstances  to  corroborate  it,  would  not  be  suffi- 
cient upon  which  to  find  a  co-defendant  guilty.  If  you 
find  she  was  an  accomplice,  that  would  go  to  her  credibility, 
and  you  would  have  to  look  for  other  evidence  or  circum- 
stances, or  you  would  not  be  authorized  to  act  on  that  and 
find  the  defendant  guilty.  In  order,  however,  to  find  that 
she  was  an  accomplice,  you  must  be  satisfied  from  the  evi- 
dence that  she  participated  in  the  crime  and  that  she  in- 
tended to  do  so." 

(4.)  Because  the  court  charged  as  follows:  "If  you 
find,  after  going  through  the  evidence,  that  she  was  an 
accessory  after  the  fact,  then  that  would  also  go  to  her 
credibility." 

The  motion  was  overruled,  and  defendant  excepted, 

The  only  ground  of  error  assigned  in  the  bill  of  excep- 
tions was  the  overruling  of  the  motion.  In  argument 
other  errors  were  suggested,  but  the  court  declined  to  pass 
upon  them,  as  stated  in  the  third  division  of  the  decision 

McLbndon  &  Graham  ;  Spencer  &  Wat,  for  plaintiff  in 
error. 
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0.  Andebson,  attorney  general ;  G.  B.  Mabrt,  solicitor 
general,  for  the  state. 

Blandford,  Justice. 

The  main  question  in  this  case  is,  whether  the  testimony 
of  a  witness  who  was  present  when  the  homicide  was  com- 
mitted, but  who  did  not  in  any  way  participate  therein, 
but  who  for  a  time  thereafter  may  have  concealed  the  fact, 
is  sufficient,  without  other  evidence,  to  authonze  a  convic- 
tion, under  section  3755  of  the  Code. 

This  question  must  be  answered  in  the  affirmative.  The 
witness,  Julia  Blocker^  was  not  even  an  accomplice  within 
any  sense  of  that  term.  She  did  not  participate  in  the 
crime  as  actual  perpetrator  of  the  offense,  or  as  principal 
in  the  second  degree.  She  was  not  accessory  before  the 
fact,  and  from  the  facts  set  forth,  she  was  not  even  acces- 
sory after  the  fact  Code,  §§4305,  4306,  4307,  4308. 
Even  if  she  had  been  an  accessory  after  the  fact,  this  would 
not  have  rendered  her  an  accomplice,  within  the  meaning 
of  that  term  as  used  in  §3755  of  the  Code. 

The  charge  requested  by  the  plaintiff  in  error  upon  the 
subject  of  the  testimony  of  an  accomplice  was  properly 
declined  by  the  court  And  the  charge  as  given  by  the 
ceurt  was  fully  as  favorable  as  the  accused  had  any  right  to 
expect,  and  under  the  facts  of  this  case,  we  think  more  so. 

2.  The  evidence  submitted  on  the  trial  warranted  the 
finding  of  the  jury. 

3.  There  were  other  points  insisted  on  by  the  counsel 
for  plaintiff  in  error,  but  we  find,  upon  an  examination  of 
the  motion  for  new  trial,  thai  they  are  not  embraced  therein. 
Where  a  motion  for  new  trial  is  made  by  a  losing  party, 
all  errors  complained  of  must  be  embraced  therein,  other- 
wise they  will  be  considered  as  having  been  waived ;  any 
other  practice  would  operate  unjustly  to  the  court  below, 
the  presumption  being  that  he  would  have  corrected 
those  errors,  if  he  had  had  an  opportunity. 

Let  the  judgment  of  ihe  court  below  stand  affirmed. 


--•■rf 
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Bird  vs.  The  Geobqia  Railroad. 

1.  A  carrier  who  receives  good  3  to  be  carried  over  its  own  lines  and 
over  saccessivo  lines  of  transportation  connected  therewith,  to  be 
delivered  at  some  distant  point,  acts  as  the  forwarding  agent  of  the 
owner  in  giving  instructions  as  to  the  transportation  of  the  goods ; 
and  in  case  of  a  mistake  by  the  first  carrier  in  directing  the  goods, 
the  last  carrier  will  have  a  lien  upon  them  for  the  freight  earned 
by  it,  unless  the  owner  gave  notice  of  the  routo  and  the  lines  of 
road  over  which  his  goods  were  to  be  transported. 

2.  If  goods  were  shipped  over  a  connecting  line  of  roads,  and  there 
were  two  routes  by  which  the  terminal  point  could  bo  reached, 
one  of  which  was  designated  by  direction  of  tho  consignee,  who 
was  also  the  owner,  but  they  were,  in  fact,  sent  to  the  terminal 
point  by  the  other  route,  if  the  road  so  wrongly  receiving  them 
knew  of  the  direction  as  to  their  shipment  when  it  received  them, 
its  transportation  of  the  goods  would  be  voluntary ;  it  would  have 
no  right  to  charge  freight  for  transportation,  would  have  no  lien 
on  the  goods  for  such  charges,  and  could  not  retain  possession  for 
the  purpose  of  collecting  them. 

3.  A  demand  by  the  consignee  and  refusal  by  the  defendant  to  deliver 
the  goods  would  be  a  conversion  for  which  trover  would  lie ;  and 
the  county  where  such  demand  and  refusal  occurred  would  be  the 
proper  venue  of  the  action. 

4.  Whether  the  carrier  receiving  and  transporting  the  goods  had 
knowledge  of  the  direction  that  they  should  be  transported  by  a 
dififerent  line,  was  a  question  of  fact  for  the  jury ;  and  the  marks 
on  the  goods,  with  other  circumstances,  could  be  considered  in  de- 
termining that  question. 

March  4.  1884. 

Railroads.  Damages.  Negligence.  Trover.  Conver- 
sion. Contracts.  Before  Judge  Este8.  Clarke  Saperibr 
Court.    November  Term,  1883. 

Reported  in  the  decision. 

George  D.  Thomas,  for  plaintiff  in  error. 

J.  B.  CuMMiNQ,  for  defendant. 

Blandford,  Justice. 

The  plaintiff  in  error  brought  his  action  of  troyer  against 
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defendant.  Upon  the  trial  of  the  case,  he  showed  that  he 
shipped  the  goods  sued  for  from  Cincinnati  and  other 
points  to  Athens,  Georgia.  Bills  of  lading  were  taken  by 
plaintiff,  which  specified  that  the  goods  were  to  be  shipped 
from  Atlanta  to  Athens  via  Richmond  and  Danville  Kail- 
road  ;  on  the  packages  of  goods  were  marked,  "John  Bird, 
Athens,  Georgia,  via  R.  &  D.  R.  R"  The  defendant  com- 
pany received  the  goods  at  Atlanta,  from  the  Western  & 
Atlantic  R.  R.,  and  carried  them  to  Athens.  Plaintiff  ten- 
dered the  freight  charges  to  Atlanta,  and  demanded  that  the 
goods  be  delivered  to  him.  This  demand  was  refused  by 
defendant,  unless  plaintiff  would  also  pay  the  freight 
charges  from  Atlanta  to  Athens,  and  asserted  its  right  to 
retain  the  goods  for  its  lien  for  such  freight  charges.  It 
was  also  shown  that  there  was  a  way  bill  accompanying 
these  goods,  which  indicated  that  the  goods  were  to  be 
transported  over  defendant's  road.  The  court,  among  other 
things,  charged  thQ  jury  that  "a  deviation  from  the  route 
ovTQv  which  goods  are  ordered  to  be  shipped  gives  no  rights 
of  action,  unless  such  deviation  is  accompanied  with  loss 
or  damage."  "  A  deviation  by  a  railroad  company  from 
the  route  selected,  and  for  wliicli  instructions  are  given  by 
the  shipper,  will  not  amount  in  law  to  a  conversion,  unless 
such  deviation  is  accompanied  with  loss  or  damage." 
"  When  goods  are  shipped  over  a  specified  route,  which 
includes  several  connecting  railroads,  and  one  of  those  in- 
termediate roads  diverts  the  goods  from  such  specified 
route,  and  sends  them  to  their  destination  without  loss  or 
damage,  the  last  road  (although  not  in  the  specified 
route),  will  have  a  lien  for  its  reasonable  freight  charges, 
and  may  hold  the  goods  until  such  cliarges  are  paid,  unless 
actual  notice  be  given  to  such  road  by  the  shipper  not  to 
receive  or  transport  the  goods." 

The  jury,  under  these  instructions,  found  for  the  defend- 
ant ;  whereupon  plaintiff  moved  the  court  for  a  new  trial, 
alleging  as  error  the  charges  aforesaid.    The  court  refused 
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the  motion,  and  this  writ  of  error  is  prosecuted  to  reverse 
the  rulings  of  the  court  below. 

1, 2, 3, 4.  A  carrier  who  receives  goods  to  be  carried  over 
his  own  lines,  and  over  successive  lines  of  transportation 
connected  with  it,  to  be  delivered  at  some  distant  point,  acts 
as  the  forwarding  agent  of  the  owner  in  giving  instructions 
as  to  the  transportation  of  the  goods ;  and  in  case  of  a  mis- 
take by  the  first  carrier  in  directing  the  goods,  the  last 
carrier  will  have  a  lien  upon  the  goods  for  the  freight 
earned  by  it,  unless  the  owner  gave  notice  cf  the  route 
and  the  lines  of  road  over  which  his  goods  were  to  be  trans- 
ported. 6  Allen,  246.  If  the  plaintiflTs  goods  were  to  he 
shipped  over  the  Richmond  and  Danville  Railroad  from 
Atlanta  to  Athens  by  the  direction  of  the  plaintiff,  and  if 
such  direction  was  known  to  the  defendant  when  it  received 
the  goods  at  Atlanta,  the  transportation  of  the  goods,  under 
these  circumstances,  by  defendant  to  Athens  would  be 
voluntary,  and  for  which  it  would  have  no  right  to  charge 
freight  for  their  transportation,  and  would  have  no  lien  on 
the  goods  for  such  freight  charges,  and  consequently  could 
not  retain  the  goods  in  its  possession  for  such  charges.  A 
demand  by  the  plaintiff  and  refusal  by  defendant  to  de- 
liver the  goods  would  be  a  conversion  for  which  trover 
would  lie,  and  the  county  where  such  demand  and  refusal 
occurred  would  be  the  proper  avenue  of  the  action. 

The  main  question  in  this  case  is,  did  the  defendant 
know,  when  it  received  the  plaintifiTs  goods  from  the  West- 
ern and  Atlantic  Railroad,  that  the  same  were  to  be  trans- 
ported over  the  Richmond  and  Danville  Railroad,  or  were 
the  facts  sufficient  to  charge  the  defendant  with  such 
knowledge  ?  If  so,  then  the  defendant  would  have  no  right 
to  demand  pay  for  such  transportation.  The  question 
whether  defendant  had  such  knowledge  was  a  question 
for  the  determijiation  of  a  jury,  under  the  facts,  and  it 
would  be  proper  for  them  to  take  into  consideration  the 
marks  on  the  several  packages  of  goods ;  did  these  marks 
indicate  that  the  goods  were  to  go  by  way  of  the  Richmond 
V72-43 


658  SUPREME  COURT  OF  GEORGIA. 


Keese  ve,  Coleman  <&  Company. 


and  Danvillo  Railroad  ?  This,  together  with  other  facts 
submitted  in  evidence,  should  be  considered,  and  they 
should  find  whether  defendant  knew  that  plaintiff  had 
directed  his  goods  shipped  over  another  line  of  road  than 
defendant's ;  and  if  such  should  prove  to  be  the  fact,  the 
defendant  would  be  liable  in  this  action.. 

This  question  has  not  been  fairly  submitted  for  the  con- 
sideration of  the  jury  in  the  several  charges  of  the  court 
complained  of. 

Cases  cited  by  plaintiff  in  error  :  Code,  §719  (q) ;  68  Oa., 
623 ;  26  7rf.,  6l9;  14  Id,,  283 ;  48  Id.,  85 ;  Code,  §2077; 
25  Ga.ylOl ;  Hutch,  on  Carriers,  §§447, 491,  468, 443, 310 ; 
Lawson  on  Carriers,  §11;  8  Gray,  262;  9  77.,  231;  5  Gush- 
ing, 137  ;  1  Doug.,  1. 

For  defendant  in  error:  Hutch,  on  Car.,  478;  6  Allen, 
246;  105  Mass.,  267;  8  Gray,  262,  266;  100  Mass.,  515, 
262 ;  Sedgewick  on  Damages,  97. 

Let  the  judgment  refusing  the  n3w  trial  be  reversed. 


Keesk  vs.  Coleman  &  Co31pany. 

In  cases  of  insolvency,  partnership  i>roperty  is  first  bound  to  pay  part- 
nership debts,  and  the  individual  property  of  the  partners  to  pay 
individual  debts. 

<a. )  Where  a  creditor  held  a  mortgage  on  a  stock  of  goods  belonging 
to  a  firm  and  upon  a  horse  belonging  to  one  of  the  members  of  a 
firm,  and  by  agreement  between  the  owner  of  the  horse  and  the 
liolder  of  the  mortgage,  tne  horse  was  sold  and  the  proceeds  applied 
t<)  an  individual  debt  due  by  the  owner  to  him,  if  subsequently  the 
stock  of  goods  were  sold  and  ihe  proceeds  brought  into  court,  in  a 
contest  over  the  fund  by  the  creditors  of  the  firm,  both  the  firm 
and  its  members  being  insolvent,  the  sale  of  the  horse  and  the  ap- 
plication of  the  proceeds  to  the  individual  debt  would  not  amount 
to  an  extinguishment  of  the  mortgage  Tjro  tanto, 

March  4.  1884. 

Partnership.  Debtor  and  Creditor.  Insolvency.  Mort- 
gagee. Liens.  Before  Judge  Clarke.  Randolph  Superior 
Court.     May  Term,  1883. 
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Reported  in  the  decision. 

W.  C.  WoRRiLL ;  A.  Hood,  Jr.,  by  brief,  for  plaintiff  in 
error. 

W.  D.  KiDDOo,  for  defendanj5. 
Blandfoud,  Justice. 

Pulaski  &  Company  held  a  mortgage  on  a  stock  of  goods 
of  Knighton  <fe  Keese,  also  on  a  horse  belonging  to  Knigh- 
ton, of  the  firm  of  Knighton  &  Keese,  which  mortgage 
was  afterwards,  i'oc  value,  transferred  to  E.  H.  Keese,  the 
father  of  E.  A.  Keese,  which  latter  was  one  of  the  firm  of 
Knighton  &  Keese.  Knighton  agreed  with  E.  H.  Keese, 
the  transferee  of  said  mortgage,  that  the  horse  should  be 
sold,  and  the  money  arising  from  the  sale  of  the  horse  should 
be  paid  to  E.  H.  Keese,  in  discharge  of  an  individual  debt 
which  Knighton  owed  E.  II.  Keese;  the  sum  which  the 
horse  brought  was  one  hundred  and  twenty  dollars ;  and 
this  was  done. 

S.  T.  Coleman  &  Company  held  a  mortgage,  executed 
by  Knighton  &  Keese  on  the  same  stock  of  goods  covererl 
by  the  mortgage  made  to  Pulaski  &  Company  and  trans- 
ferred to  E.  H.  Keese,  junior  to  this  last  mentioned  mort- 
gage, but  the  same  was  not  on  the  horse  mentioned  in  the 
Pulaski  mortgage.  The  goods  were  sold  by  the  sheriff' 
under  foreclosure  of  these  mortgages.  S.  T.  Coleman  & 
Company  brought  a  rule  against  the  sheriff,  claiming  that 
the  money  raised  from  the  sale  of  the  mortgaged  goods 
should  be  paid  to  them  on  their  mortgage,  because  they 
alleged  that  the  Pulaski  &  Company  mortgage,  which  had 
been  transferred  to  E.  H.  Keese,  had  been  paid  off.  E.  H. 
Keese  claimed  the  money  because  his  mortgage  was  the 
older  lien.  The  presiding  judge  charged  the  jury  that  the 
reception  of  the  one  hundred  and  twenty  dollars  by  E.  H. 
Keese  from  the  sale  of  the  horse  by  Knighton,  and  the* 
payment  of  the  same  on  an  indi'-idual  debt  held  by  E.  H. 
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Keese  on  Knighton,  operated  as  a  payment  pro  tanto  on 
the  mortgage  held  by  E.  II.  Keese  as  transferee  from 
Pulaski  &  Company.  And  this  ruling  of  the  court  below 
is  here  complained  of. 

The  rule  that  partnership  property  is  first  bound  to  pay 
partnership  debts,  and  individual  property  to  pay  individ- 
ual debts, is  well  recognized.  Code,  §1918;  9  &a,319; 
19  Id.,  87 ;  21  Id.,  398  ;  27  Id.,  302  ;  28  Id.,  371 ;  47  Id., 
415. 

The  doctrine  of  a  lien  on  two  funds  does  not  apply  in 
this  case.  It  seems  to  us,  as  the  horse  was  the  individual 
property  of  Knighton,  and  the  partners  and  partnership 
insolvent,  that  the  proceeds  of  the  sale  of  the  horse  should 
have  been  first  applied  to  the  payment  of  the  individual 
debt  of  Knighton  due  to  Keese,  as  was  done  in  this  case. 
So  we  think  the  court  erred  in  his  instructions  to  thci 
jury,  and  should  have  granted  a  new  trial  in  this  case. 

Judgment  reversed.  si/ 


Wilson  v8.  Garrick  et  al. 

1.  There  was  no  error  in  holding  that  the  defendants  were  bona  fide 
purchasers  of  property  sold  under  an  order  of  court,  notwithstand- 
ing a  notification  to  them  tliat  it  was  being  sold  illegally ;  that  the 
constable  was  selling  without  authority  of  law,  and  that  whoever 
boucht  it  would  get  with  it  **  a  first-class  lawsuit."  This  was 
mere  matter  of  opinion,  unaccompanied  by  any  reasons  or  grounds 
iheroior ;  and  moreover  it  was  erroneous. 

2.  Where  a  mule  had  been  levied  on  under  an  execution  returnable 
to  a  justice's  court,  and  a  claim  had  been  interposed,  but  the  prop- 
erty not  replevied,  an  order  from  the  justice  for  the  sale  of  the 
property  and  the  bringing  of  the  proceeds  into  court  to  abide  the 
result  of  the  ca'^e,  in  order  to  save  expense  of  keeping  and  pre- 
vent loss  by  deterioration  of  value  or  by  death,  was  not  rendered 
invalid  because  it  did  not  fully  recite  the  facts  authorizing  the  sale, 
and  that  defendant  had  the  requisite  notice  of  the  same. 

(a  )  Strictness  of  pleadings  is  not  required  in  justices'  coarts. 
(6.)  It  will  be  presumed  that  the  magistrate  required  proof  of  notice 
to  the  defendant. 

March  18,  1884. 
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Levy  and  Sale.  Notice.  Justices' Courts.  Presumption. 
Vendor  and  Purchaser.  Before  Judge  Stewart.  Coweta 
Superior  Court.     September  Term,  1883. 

Mrs.  Sallie  Wilson  brought  trover  against  M.  J.  Garrick 
and  W.  L.  Carlton  to  recover  a  mule.  Tlie  facts  were,  in 
brief,  as  follows:  A  judgment  was  recovered  by  Brantly, 
agent  for  Austin  &  Ellis,  against  William  Wilson  and  Sallie 
Wilson,  and  execution  issued  and  was  levied  on  the  mule 
in  dispute.  Mrs.  Wilson  interposed  a  claim,  allegin<j;  that 
it  had  been  set  apart  to  her  as  an  exemption  for  thi?  benefit 
of  herself  and  children,  but  the  property  was  not  replevied. 
Plaintiff  made  affidavit  before  the  justice  that  it  was  ex- 
pensive to  keep  and  was  liable  to  deterioration,  and  prayed 
that  the  mule  be  sold  and  the  money  brought  into  court ; 
and  on  the  same  day  the  magistrate  granted  an  order  to 
that  effect,  reciting  that  the  case  had  been  appealed  to  the 
superior  court;  and  the  sale  was  advertised  and  made  by 
the  constable  on  the  next  court  day.  Defendants  claim 
under  that  sale,  and  its  validity  was  the  leading  point  in 
dispute.  Tho  application  and  order  were  objected  to,  but 
were  admitted  in  evidence.  They  did  not  show  notice  of 
the  api)Iication  before  granting  the  order.  J.  F.  Methvin, 
Esq.,  for  plaintiff,  testified  that  at  the  sale  one  of  the  de- 
fendants asked  him  if  he  could  safely  buy  the  mule,  and 
he  replied  that  the  mule  was  being  sold  illegally ;  that  the 
officer  was  selling  it  without  any  authority  of  law  at  all, 
and  that  whoever  bought  it  would  get  with  it  "  a  first-class 
lawsuit."  Mrs.  Wilson  also  denied  service  of  the  summons 
on  which  the  judgment.against  her  was  founded. 

The  jury  found  for  the  defendants.  Plaintiff  moved  for 
a  new  trial,  on  the  following  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  charged  as  follows :  ^'Gentlemen 
of  the  jury,  if  you  shall  be  satisfied  from  the  evidence  in 
this  case  (and  I  express  no  opinion  as  to  what  the  evidence 
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is)  that  the  mule  in  controversy  had  been  levied  upon  by 
a  lawful  constable  under  2i  fieri  facias  against  the  defend- 
ant, Sallie  Wilson,  who  is  the  plaintiff  in  this  action,  and 
that  plaintiff,  said  Sallie  Wilson,  had  interposed  a  claim 
to  said  mule,  but  failed  to  replevy  the  mule  or  give  a  forth- 
coming bond  in  terms  of  the  law,  and  that  a  claim  suit 
was  pending  in  court  in  respect  to  said  mule,  and  that  said 
mule  remained  in  the  hands  of  the  constable,  and  that  it 
was  plainly  made  to  appear  to  the  justice  of  the  peace  of 
the  district  in  whose  court  said  claim  suit  was  pending 
and' in  which  the  property  was,  that  there  was  expense 
incident' to  keeping  of  the  mule,  and  that  it  was  liable  to 
deteriorate  in  value,  and  an  order  for  the  sale  of  the  said 
mule  was  made  by  said  justice  of  the  peace,  and  that  said 
constable,  in  pursuance  of  such  order,  sold  said  mule  on  a 
regular  sale  day  between  the  lawful  hours  of  sale  and  at 
the  established  court  ground,  the  same  being  the  place 
where  such  sales  are  usually  made,  and  the  sale  was  fair 
and  in  accordance  with  the  requirements  of  law,  and  de- 
fendant purchased  the  said  mule  fairly  and  innocently  and 
in  absence  of  all  fraud  or  bad  faith,  then  the  plaintiff  is 
not  entitled  to  recover,  and  your  verdict  should  be  for  the 
defendants.  It  is  competent  for  the  justice  of  the  peace 
in  such  a  case  to  order  a  sale  of  personal  property  of  a 
perishable  nature,  and  when  sucJi  order  is  made  by  the 
justice  of  the  peace,  and  the  constable  sells  in  pursuance 
of  such  order,  and  after  observing  all  of  the  requirements 
of  the  law  in  such  cases,  and  a  person  buys  at  such  sale 
fairly  and  innocently  and  without  fraud,  then  he  gets  the 
title :  and  in  such  case  the  verdict  should  be  for  the  de- 
fondants." 

(3.)  Because  the  court  admitted  in  evidence  the  appli- 
cation and  order  for  the  sale  of  the  mule,  plaintiff  object- 
ing, on  the  ground  that  they  were  not  authorized  under 
the  law. 

The  motion  was  overruled,  and  plaintiff  excepted. 


>'  — n-L 


FEBRUARY  TERM,  18S4.  .  063 

Wilson  V8.  Gorrick  ft  al. 

JIetiivix  &  Hardy,  for  plaintiff  in  error. 

J.  S.  BiQBY ;  McLendon  &  Freeman,  for  defendants. 

Hall,  Justice. 

There  is  not  a  singie  error  specifically  set  forth,  either 
in  the  motion  for  a  i\ew  trial,  or  in  the  bill  of  exceptions. 
The  objections  to  the  admission  of  testimony  aro  the  most 
vague  and  general,  and  should  not  have  been  noticed  by. 
the  superior  court.  The  entire  charge  of  the  court  upon 
a  particular  question  is  claimed  to  be  erroneous,  without 
specifying  in  what  the  error  consists,  and  while,  under 
§4251  of  the  Code,  we  should,  perhaps,  refuse  to  consider 
these  general  astsignments,  yet,  as  they  have  been  argued, 
we  will  pass  upon  them. 

1.  There  was  no  error  in  holding  that  the  defendants 
wore  bofia  fiiJe  purchasers  of  the  mule  in  question,  not- 
withstanding the  notification  to  them  that  it  was  be- 
ing sold  illegally,  and  that  the  constable  was  selling 
without  authority  of  law,  and  that  whoever  bought  it 
would  get  with  it  "  a  first-class  lawsuit."  This  was  mere 
matter  of  opinion,  unaccompanied  by  any  reasons  or 
grounds  for  such  an  opinion.  The  opinion  was  erroneous, 
likewise,  as  will  be  presently  seen. 

2.  The  inulo  had  been  levied  on  and  claimed,  but  not 
replevied,  and  was  in  the  hands  of  the  levying  officer.  To 
save  expense  of  keeping  and  prevent  loss  by  deterioration 
of  value  or  by  death,  the  justice  of  the  peace,  to  whose 
court  the  execution  was  returnable  ordered  it  sold,  and 
tlie  proceeds  of  the  sale  held  up  to  abide  the  result  of  the 
claim  case.  It  is  insisted  here  that  because  the  order 
directing  the  sale  did  not  fully  recite  the  facts  authorizing 
the  sale,  and  that  defendant  had  the  requisite  notice  of 
the  same,  that  it  was  void.  This  was  an  order  from  a  jus- 
tice's court,  in  which  no  great  strictness  or  particularity  of 
pleading  is  looked  for  or  required.  Besides,  the  statute 
does  not  require  the  facts  to  be  set  out  in  the  order ;  it 
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simply  declares  the  duty  of  the  justice,  upon  certain  facts 
Weing  made  plainly  to  appear  to  him,  to  order  the  sale. 
Code,  §3648.  The  omission  in  the  recital  of  any  one  of  them 
would  amount. only  to  an  irregularity,  at  most,  and  would 
not  aflect  the  title  of  purchasers  at  the  sale,  under  the 
order,  as  were  the  defendants  in  this  case.  It  would  be 
going  a  great  way  to  presume  that  no  notice  was  given  to 
the  defendant  in  the  Jl,  fa.  of  the  intention  to  apply  for 
the  order;  the  presumption,  on  the  contrary,  is  that  the 
magistrate  did  his  duty  by  requiring  proof  of  the  notice, 
and  this  presumption  is  fortified  by  the  fact  that  no  effort 
was  made  to  arrest  the  execution  of  the  order  because  of 
the  failure  to  give  the  notice  required  by  the  act. 

It  is  admitted  that  the  claimant  had  the  right  to  replevy 
the  property,  and  if  she  failed  or  refused  to  do  so,  then  the 
plaintiff  in  execution  might  replevy  it ;  and  if  he  neg- 
lected or  refused  so  to  do,  then  the  claimant  might  apply 
to  the  ordinary  for  an  order  to  sell  it.  Act  of  1870 ;  Code, 
§^37;i4,  3735.  But  this  is  a  case  where  none  of  these  con- 
ditions were  complied  with;  both  claimant  and  plaintiff 
in  execution  failed  or  were  unable  to  replevy,  and  the 
claimant  does  not  show  that  she  mide  any  application  to 
the  ordinary.  The  case  was  not  covered  by  this  legisla- 
tion, but  by  that  of  1873  and  ISsO,  embodied  in  §3648 
of  the  Code,  under  which  the  order  was  taken.  The  de- 
fendiuits  liiiving  purchased  under  this  order,  got  a  good 
title  to  the  mule.  The  charges  and  rulings  of  the  court 
were  in  accordance  with  these  views,  and  appear  to  us  to 
have  been  unobjectionable.  Under  these  instructions  and 
the  evidence  in  the  case,  the  jury  could  have  returned  no 
other  verdict  than  they  did. 

Judgment  affirmed. 
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Vandigrift  et  al.  vs.  Potts. 

1.  While  u  widow  miy  sell  land  set  apart  as  a  year's  support,  on  be- 
hait'  of  her^elt*  and  children,  when  nuccensury  in  order  to  support 
them;  yet  where  she  re-married,  sold  the  land  and  bought  other 
land,  taking  title  in  herself  and  her  second  husband,  the  sale  is 
n<>t  good. 

2.  The  purchaser  having  bonght  fairly  and  paid  full  price,  the  hus- 
band and  wife  liuving  the  land  bought  with  the  proceeds  of  the 
sale,  and  the  childreu  having  been  in  part  supported  from  the  land 
so  bought,  there  are  equities  to  be  adjusted  between  the  parties. 

(a.)  SeinbUf  that  a  bill  in  equity  would  bo  the  proper  remedy  in  this 
case. 

February  :9, 18^ 

Year's  Support.  Sales.  Title.  Husband  and  Wife. 
Eciiiity.  Before  Judge  Estes.  White  Superior  Court. 
October  Term,  1883. 

J.  M.  Vandigrift  and  Sallie  Wheeler  (formerly  Vandi- 
grift), as  heirs  at  law  of  E.  A.  Vandigrift,  deceased,  brought 
ejectment  against  Charles  Potts.  On  the  trial,  the  follow- 
ing facrls  appeared  : 

E.  A.  Vandigrift  died  in  1861  or  1862,  leaving  a  widow 
and  two  cliildren  (the  plaintiffs),  who  were  then  between 
ten  and  thirteen  years  of  age ;  the  widow  obtained  the 
land  in  controversy  to  be  set  apart  to  herself  and  children 
as  a  year's  support ;  slio  married  again  in  1869  ;  her  sec- 
ond husband  and  herself  joined  in  a  conveyance  of  the  lot 
in  dispute  to  defendant  on  November  5, 1873  ;  defendant 
paid  for  Iho  property  $500.00,  the  payment  consisting  of 
a  wairon,  two  mules,  two  notes  of  $100.00  each,  and  $60.00 
in  nr>uoy.  This  had  the  approval  of  the  ordinary  endorsed 
upon  it.  The  second  husband  bought  another  place  for 
$500.00,  giving  therefor  the  wagon  and  mules«  and  two 
notes  received  from  defendant.  The  title,  however,  was 
taken  in  the  name  of  himself  and  wife.  The  children  lived 
with  their  stepfather,  and  were  supported  until  about 
eigh*   ■  \  years  old ;  they  worked  while  thus  supported. 
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The  jury  found  for  defendant.  Plaintiffs  moved  for  a 
new  trial  on  the  following,  among  other  grounds : 

(1.)  Because  the  court  charged  as  follows :  "If  you  be- 
lieve from  the  evidence  that  the  widow  sold  the  land  in 
dispute  after  it  had  been  set  apart  as  a  year's  support,  the 
presumption  of  law  is,  that  it  was  sold  for  the  purpose  oi 
supporting  her  family  ;  and  the  burden  would  be  upon  the 
plaintiffs,  who  attack  the  sale,  to  satisfy  the  jury  that  such 
sale  was  not  made  bona  fide  for  the  support  of  said  family : 
and  that  defendant  knew  that  such  sale  was  not  made  for 
the  support  of  the  family ;  so  that  before  the  plaintiffs 
can  recover  in  this  case  (if  you  believe  such  sale  was  made 
after  it  was  set  apart,  as  I  have  already  stated  to  you), 
you  must  believe  that  the  sale  was  not  made  for  the  sup- 
port and  benefit  of  the  family,  and  that  the  defendant 
knew  it,  because  if  he  bought  honafide^  believing  tliat  the 
widow  had  a  right  to  sell  it  for  the  support  of  the  family, 
and  that  she  was  selling  it  for  that  purpose,  then  he  will 
be  protected  in  his  title." 

(2.)  Because  the  court  charged  as  follows :  ''If  the  jury 
find  that  the  widow  sold  the  property  in  dispute  for  the 
support  of  the  family,  as  already  stated,  then  if  these 
plaintiffs  recovered  any  benefit  from  the  trade,  or  received 
any  of  the  property  received  at  such  sale,  or  any  benefit 
in  the  way  of  a  home,  then  tlie  plaintiffs  must  account  to 
tlie  defendant  for  the  property  so  received  before  they 
can  recover  the  land  in  this  case." 

The  motion  was  overruled,  and  plaintiffs  excepted. 

C.  H.  Sutton;  W.  T.  Crank,  for  plaintiffs  in  error.         I 
A.  F.  Underwood  &  Son  ;  J.  J.  Kimsey,  for  defendant. 

Jackson,  Chief  Justice. 

The  year's  support  set  apart  for  a  widow  and  children 
was  in  land.  Several  years  after  it  was  so  set  apart,  she 
married  and  sold  the  land.  The  children  having  arrived  at 
iD/yority,  sued  for  their  portion  of  the  land,  as  heirs  at  law 
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of  the  father,  and  as  entitled  to  their  shares  of  the  land 
so  set  apart.  The  jury,  under  charge  of  the  court,  found 
against  them,  and  from  the  refusal  of  a  new  trial  they  ex- 
cepted.    The  question  is,  can  they  recover  i? 

1 .  We  think  that  the  marriage  of  the  mother  miicle  a  com- 
plete change  of  the  relation  of  the  parties  and  the  status 
of  the  case.  Her  eye  was  no  longer  single  towards  the 
children.  Her  affections  were  divided,  and  in  a  large 
measure  another's.  This  court  decided  that  she  could  sell 
for  herself  and  her  children,  to  feed  and  clothe  them,  when 
necessary  to  sell  in  order  to  support  the  household,*  but 
here  that  household  is  broken  up  ;  the  mother  is  married, 
and  another  head,  a  stranger  to  the  children,  takes  posses- 
sion ;  and  the  home  is  sold,  and  anotlier  is  bought,  and  title 
to  that  is  not  in  the  mother  and  children,  but  in  the  new 
husband  and  wife.  Do  not  her  letters  of  administration 
abate  if  she  marry  ?  Here  there  was  no  administration, 
except  her  administration  of  this  year's  support  for  herself 
and  children,  the  title,  the  right  to  a  support  out  of  it,  be- 
ing equfilly  in  her  and  in  them,  and  she  holding  theirs  in 
trust  for  their  support,  and  if  the  income  support  them 
and  her,  for  them  in  fee.  Do  not  her  letters,  her  right  to 
sell  this  property,  abate  ?  We  think  it  would  be  dangerous 
to  uphold  the  sale,  under  these  circumstances,  and  so  rule. 

2.  The  defendant  here  bought  fairly,  paid  full  price.  The 
husband  and  wife  have  land,  it  appears  in  the  record, 
bouglit  with  his  money,  paid  for  the  land  of  these  children ; 
they  have  been  supported  in  part,  perhaps,  out  of  this  land 
so  bought;  there  are  equities  all  around;  and  therefore, 
whilst  we  reverse  the  judgment  for  the  defendant,  and 
grant  a  new  trial,  we  do  so  with  the  intimation  that  a  bill 
in  equity,  making  this  husband  and  wife,  as  well  as  these 
plaintifis,  parties  defendants,  may  adjust  the  equities  be- 
tween all  concerned,  so  as  better  to  subserve  the  ends  of 
justice  than  a  naked  issue  between  the  present  plaintiffs 
and  the  defendant. 

Judgment  reversed. 


Ga.,  SC9,  and  cl tailor. s. 
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Barfield,  next  friend,  vs.  Barfield. 

1.  It  would  require  a  very  strong  case,  supported  by  clear  and  con- 
vincing proofs  from  witnesses  entitled  to  credit  and  uninfluenced 
by  passion  or  prejudice,  to  authorize  a  court  of  equity  to  wrest  from 
the  father  and  head  of  a  family  a  homestead  which  has  been  carved 
out  of  his  estate,  and  on  which  ho  has  lived  and  has  raised  to  ma- 
jority all  of  his  children,  except  two,  at  whose  instance  the  bill  is 
filed,  and  to  place  such  homestead  in  the  hands  of  a  receiver.  In 
case  of  insanity  of  the  father,  or  such  tyrannical  or  inhuman  con- 
duct as  would  lower  him  from  the  scale  of  manhood  to  that  of  a 
brute,  a  receiver  might  be  appointed ;  but  no  such  case  is  made 
here. 

2.  Equity  will  not,  at  the  instance  of  the  two  minor  children  of  the 
applicant,  enjoin  the  head  of  a  family  from  applying  to  the  judge 
of  the  superior  court  for  leave  to  sell  all  or  a  part  of  the  home- 
stead, on  the  ground  that  he  drinks  to  excess,  has  married  a  second 
wife,  has  had  his  affections  alienated  from  them,  is  mismanaging 
the  estate,  and  threatens  to  so  manage  it  as  to  deprive  them  of  all 
benefit  therefrom. 

(a.)  Nor  will  equity  enjoin  a  head  of  a  family  from  cutting  timber 
from  the  homestead  lands  and  so  using  the  place  as  in  his  judg^ 
ment,  will  best  help  to  support  the  family,  including  the  mainten- 
ance and  education  of  the  complaining  minors. 

(&.)  Where  a  homestead  was  carved  out  of  the  estate  of  the  head  of 
a  family  at  the  instance  of  his  first  wife,  and  after  her  death  he 
again  married,  the  second  wife  became  a  member  of  his  household, 
a  participant  in  the  homestead  and  the  support  and  comforts  de- 
rived therefrom,  and  a  recipient  and  beneficiary  of  the  estate  while 
it  existed, — that  is,  as  long  as  the  family  lived  within  the  curtilage 
of  home  and  was  not  broken  up  by  the  death  of  parents  and  ma- 
jority of  children. 

(c.)  This  is  not  the  creation  of  a  new  homestead,  but  a  question  as 
to  who  is  entitled  to  share  in  the  enjoyment  of  one  already  exist- 
ing. 

(d.)  The  answer  swears  off  any  e<iuity  which  might  exist  in  the  bill, 
and  the  discretion  of  the  chancellor  on  questions  of  fact  will  not 
be  controlled. 
March  :8.  1884. 

Homestead.  Husband  and  Wife.  Parent  and  Child. 
Injunction.  Ilceeiver.  Before  Judge  Stewart.  Henry 
County.     At  Chambers.    January  23, 1884. 


Reported  in  llic  decision 
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F.  D.  DiSMUKE ;  N.  M.  Collens  ;  John  I.  Hall,  for  i)lain- 
tifFin  error. 

BoYNTON  &  Hammond,  for  defendant. 

Jackson,  Chief  Justice. 

Two  of  the  minor  children  of  Benjamin  Barfield,  by  an 
elder  brother  as  their  next  friend,  brought  a  bill  in  eq^uily 
against  their  father,  praying  for  an  injunction  to  restrain 
him  from  cutting  and  selling  timber  oflf  of  ?-  homestead 
estate  set  apart  in  the  year  1S69,  at  the  instance  of  their 
mother,  now  deceased,  and  for  a  receiver  to  take  charge 
of  the  homestead,  that  they  might  receive  a  support  and 
education  therefrom. 

The  complaint  is  that  their  father  has  mnrried  again, 
and  is  using  the  homestead  for  the  beneiit  of  said  sec- 
ond wife  and  her  family,  and  excluding  from  their,  just 
share  of  it  the  two  minor  sons,  one  eighteen  and  the  other 
fourteen  years  of  age.  They  complain  that  the>r  father 
drinks  to  excess  and  does  not  send  them  to  school  as  much 
as  he  ought,  and  is  mismanaging  the  estate  by  selling  off 
some  of  it,  by  application  to  the  judge  of  the  superior  court 
to  sell  more,  and  under  the  influence  of  his  present  wife, 
or  some  other  influence  unknown  to  them,  has  become 
alienated  from  them,  and  has  threatened  so  to  manage  the 
property  as  to  deprive  them  of  all  benefit  from  it,  and  so 
destroy  its  value  as  not  to  be  of  service  or  profit  to  his 
children. 

The  answer  denies  squarely  the  charges  of  intemperance, 
or  failure  to  support  and  school  these  minors,  but  declares 
that  the  defendant  has  tried  to  send  these  boys  to  school 
and  has  used  parental  authority  to  constrain  them  to  go,  as 
far  as  was  practicable ;  that  the  present  wife  is  industrious, 
and  does  her  full  duty,  and  if  treated  witli  courtesy  by  the 
boys,  will  perform  h3r  share  of  the  reciprocal  obligations 
to  the  extent  of  her  ability ;  that  he  has  raised  and  educated^ 
as  well  as  he  could^  six  other  children,  now  of  age  and  set- 
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tied  from  the  homestead,  and  is  in  Jike  manner  trying  to 
raise  and  e^lucate  these;  that  he  does  require  them  to 
work,  because  he  deems  it  for  their  good ;  that  he  has  sold 
a  little  of  the  land  for  provisions  for  the  family,  including 
these  boys,  of  which  they  got  their  full  share  of  support 
and  benefit ;  that  the  elder  of  the  boys  was  allowed  to  cut 
wood  and  haul  it  with  his  (the  father's)  team  for  sale  to 
the  Central  Railroad,  and  the  wood  so  hauled  and  sold  was 
worth  the  sum  of  $110.00  ;  and  that  he  has  applied  to  the 
judge  for  leave  to  sell  some  thirty-five  acres  more,  which 
could  be  hold  for  twenty  or  twenty  five  dollars  per  acre, 
for  reinvestment  by  order  of  the  judge,  as  it  would  leave 
some  four  hundred  hcres  of  land,  with  timber  enough  to 
keep  up  the  place. 

The  complainants  respond  with  affidavits  of  their  own, 
and  perhaps  one  other  person,  to  support  some  of  their 
cliarges,  but  not  materially  varying  the  issues  between 
father  and  sons,  or  strengthening  the  case  made  by  the  lat- 
ter. On  the  hearing,  the  chancellor  refused  to  grant  the 
application  of  the  father  to  sell  the  thirty-five  acres,  and 
refused  to  appoint  a  receiver  and  grant  an  injunction  pro- 
hibiting his  application  in  the  future,  for  such  sale  as  he 
may  deem  necessary,  as  well  as  from  cutting  and  selling 
wood  from  the  estate.  To  the  refusal  to  appoint  the  re- 
ceiver and  grant  the  injunction  the  complainants  excepted. 
To  the  denial  of  leave  to  sell  no  exr^eption  is  taken  by  the 
father. 

1.  It  would  require  a  very  strong  case  indeed,  supported 
by  clear  and  convincing  proofs,  from  witnesses  entitled  to 
credit  and  uninfluenced  by  passion  or  prejudice,  to  author- 
ize a  court  of  equity  to  wrest  from  the  father  and  head  of 
a  family  the  home  in  which  for  many  years  he  had  raised 
and  sent  out  six  adult  children,  and  was  still  raising  two 
others  to  the  best  of  his  ability,  and  place  that  home  in 
the  hands  of  a  receiver,  and  thus  break  it  up.  It  would  be 
to  destroy  the  homestead,  to  break  up  the  household,  to 
encourage  rebellion  in  children  against  the  father,  and  to 
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defy,  if  not  to  annul,  the  writing  by  the  Almighty's  finger 
on  the  tablet  of  stone,  "  Honor  thy  father  and  thy  mother." 

In  case  of  insanity  of  the  father,  or  such  tyrannical  and 
inhuman  conduct  as  would  lower  him  from  the  scale  of 
manhood  and  sink  him  into  a  brute,  equity  might  inter- 
vene with  a  remedy  so  harsh  towards  the  old  father  of  a 
family ;  but  the  facts  herein  disclosed  do  not  approach 
such  a  case.  If  the  chancellor  had  granted  it,  and  de- 
throned this  father  from  the  head  of  his  table,  and  turned 
him  out  of  the  home  of  a  protracted  life,  reluctant  as  this 
court  always  is  to  interfere  with  his  discretion  in  grant- 
ing and  refusing  applications  for  a  receiver,  we  would 
instantly  have  reversed  such  an  unhallowed  judgment. 
The  appointment  of  the  receiver  prayed  for  would  have 
shocked  the  conscience  of  civilization,  and  grieved  to  the 
core  the  heart  of  Christianity. 

2.  To  have  granted  the  writ  of  injunction,  though  not 
quite  60  bad,  would  have  been  to  encourage  children  to 
call  in  question  the  character  and  conduct  of  him  who,  in 
the  providence  of  God,  gave  them  being.  Black  are  the 
faces,  and  servants  of  servants  are  the  children  of  Ham  to 
this  day,  because  their  progenitor  mocked  at  the  intoxica- 
tion of  his  father  and  laughed  at  his  nakedness;  and  sad 
it  is  to  think  that  any  descendant  of  those  who  respect- 
fully covered  up  that  nakedness  should  encourage  minors 
in  charging  a  parent  of  his  and  of  theirs,  in  the  courts  and 
before  all  the  world,  with  incapacity  to  be  a  father  and  the 
head  of  a  house,  because  of  drunkenness,  upon  such  proof 
as  that  offered  in  this  record. 

To  enjoin  him  from  the  legal  right  to  apply  to  the  judge 
of  the  superior  court  for  leave  to  sell  and  reinvest  a  part 
of  the  homestead  estate !  Such  an  injunction  is  unheard 
of  in  any  book  of  law  or  any  court  of-equity  upon  earth. 
To  ask  the  chancellor  to  restrain  a  suitor  from  bringing  a 
suit  and  filing  a  petition  to  the  judge  of  the  superior 
court,  that  is  to  himself,  authorized  by  the  constitution 
and  law  of  the  state,  and  when  he  refused  to  grant  the 
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leave  to  sell  and  reinvest,  to  come  to  this  court  and  assign 
error  that  the  chancellor  did  not  enjoin  a  man  from  ever, 
under  any  new  facts,  petitioning  himself  again  1  Verily, 
this  is  a  bill  brought  T)y  minors,  and  this  prayer  surely  is 
the  prattle  of  childhood. 

But  the  children  demand  further,  that  the  father  shall 
cut,  and  authorize  to  be  cut  and  sold,  no  more  wood  off  of 
the  homestead  forever,  at  least  while  the  homestead  lasts. 
So  that,  if  they  cannot  turn  him  out  and  put  a  receiver  in 
the  homestead,  or  prohibit  their  father  from  exercising  the 
right  of  petition  to  the  court  appointed  by  law  to  pass  on 
the  question  of  sale  of  the  homestead  or  a  part  of  it,  they 
beg  at  least  to  be  permitted  to  stop  him  from  so  using  the 
place  as,  in  his  judgment,  will  best  help  support  the  family, 
themselves  included,  and  send  them  to  the  school  which 
they  say  they  love  so  much,  but  which  the  father  says 
even  parental  authority  cannot  keep  them  at.  All  tends 
to  the  same  end,  the  overthrow  of  parental  authority  and 
the  rule  of  some  who  have  left  the  homestead,  by  their 
influence  over  younger  brothers  left.  The  trouble  is  the 
second  wife.  The  old  man  dared  to  marry  again,  and 
hhiG  like  lachrymxy  tears  of  sorrow  first,  of  anger  now. 
Well,  we  think  that  he  had  the  legal  right  to  marry  agaip  ; 
to  take  the  second  wife  to  his  home ;  to  seat  her  at  the 
head,  while  he  sat  at  the  other  end  of  the  table,  and  to 
have  his  minor  children  of  the  homestead  treat  her  with 
respect,  or  in  the  language  of  the  old  man's  answer,  to  treat 
her  "  with  courtesy." 

By  virtue  of  that  marriage  she  became  a  member  of  his 
household,  a  participant  in  the  homestead  and  its  support 
and  comforts,  and  a  recipient  and  beneficiary  of  the  estate 
wliilst  it  existed ;  that  is,  as  long  as  the  family  lived  within 
the  curtilage  of  home,  and  was  not  broken  up  by  the  death 
of  parents  and  the  majority  of  children. 

It  is  true  that  this  court  held  that,  when  the  children 
were  all  of  age  and  gone,  and  the  mother  died,  the  family 
was  at  an  end,  and  the  homestead  ceased  and  reverted  to 


^ 


^■riaMh 


^ 


FEBRUARY  TERM,  1884.  G73 


Roberta  m.  The  btatn  ot  Georgii 


the  father,  free  of  the  homestead  uses:  and  when,  in  such 
a  case,  the  father  married  again,  if  he  wished  a  homestead 
estate,  he  must  apply  for  it  de  novo;  but  it  has  not  held, 
and  will  not  hold,  that  when  children  are  yet  in  the  family 
circle,  and  the  head  marries  again,  the  second  wife  does 
not  become  a  member  of  the  circle  and  a  beneficiary  of 
the  homestead  as  one  of  the  family.  See  Oreaham  vs. 
Johnson  et  aL^  70  Oa.y  631 ;  Hall  vs.  Mathetos  et  al,^  68 
Oa.,  490. 

In  view  of  the  whole  affair,  as  it  appears  in  this  record, 
it  is  too  clear  for  serious  question  that  the  complainants 
have  not  made  a  case  which  equity  will  welcome  into  her 
temple  of  justice,  and  that  the  chancellor  could  have  done 
nothing  else  than  refuse  the  appointment  of  a  receiver 
and  the  grant  of  an  injunction. 

Even  if  there  might  be  equity  in  an  effort  to  break  up 
a  household  and  dethrone  its  head  in  extreme  cases,  this 
is  not  one ,  and  if,  as  alleged  in  the  bill,  it  were  such  a  case, 
or  approached  the  neighborhood  of  being  such  an  one,  the 
answer  swears  it  all  oiT;  the  chancellor  had  a  right  to  be- 
lieve its  statements,  and  this  court  would  not  interfere. 

Judgment  affirmed. 


Roberts  vs.  Toe  State  of  Georgia. 

1.  Where,  on  the  18th  day  of  the  month,  prece<ling  a  trial  of  a  crimi* 
nal  case  in  Lumpkin  saperior  court,  on  the  23d  day  of  the  month, 
application  was  made  for  compulsory  process  to  obtain  the  pres- 
ence of  a  witness  who  was  in  the  penitentiary  and  confined  in 
Atlanta,  and  the  same  was  granted,  it  was  error  for  the  court  to  re* 
fuse  to  order  an  otRcer  to  execute  the  pnx^esf*,  it  appearing  that 
tlie  testimony  of  the  witness  wasmatf3rial,and  that  the  defeud.mt, 
by  reason  of  confinement  in  jail,  had  been  unable  to  serve  the 
process. 

(a.)  The  tender  of  money  to  defray  the  expenses  of  the  witness  was 
not  necessary,  wlierc  application  was  made  to  the  court.  The  act 
of  1883,  in  respect  to  obtaining  the  evidence  of  convicts,  was  merely 
cumulative. 

v  72-44 
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2.  Wliere  the  sheriff  deputized  a  person  to  take  charge  of  the  jury 
pending  the  trial  of  a  criminal  case,  and  the  appointee  acted  as  a 
bailitl'  and  iiad  charge  of  the  jury,  without  being  sworn,  a  new  trial 
Will  be  granted. 

February  19,  1881. 

Criminal  Law.  Witness.  Practice  in  Superior  Court. 
Jury  and  Jurors.  Before  Judge  Estes.  Lumpkin  Supe- 
rior Court.     October  Term,  1883. 

Thomas  Roberts  and  James  M.  A.  Stringer  were  in- 
dicted for  tlie  murder  of  Drura  W.  Gaddis.  The  indict- 
ment also  charged  Roberts  as  a  principal  in  the  second 
degree.  Stringer  was  convicted  and  sent  to  the  peniten- 
tiary for  life.  At  the  time  of  the  trial  of  Roberts,  the 
present  defendant,  Stringer  was  alleged  to  be  in  the  cus- 
tody of  one  Bingham  in  Fulton  county.  Defendant  was 
found  guilty  and  sentenced  to  imprisonment  for  life.  He 
moved  for  a  new  trial,  which  was  refused,  and  he  excepted. 
The  substantial  grounds  of  the  motion  are  set  out  m  the 
decision.  In  connection  with  the  second  division  thereof, 
it  is  only  necessary  to  stale  that  the  presiding  judge  certi- 
fios  tiiat  the  prosecutor  l)eing  a  bailiff,  the  court  directed 
the  slierift'  to  put  another  in  his  place,  which  was  done^ 
and  the  court  supposed  he  was  a  sworn  officer,  but,  in  fact, 
tlie  jury  were  sent  out  in  his  charge  before  he  was  sworn; 
that  the  court  charged  the  jury  specially  not  to  speak  to 
any  one  about  the  case,  nor  about  anything  else;  and  that, 
after  this  ground  of  the  motion  was  made,  seven  of  the 
jurors,  who  had  not  left  the  court  room,  and  the  bailiff  were 
called  up,  and  swore  that,  while  the  latter  had  charge  of 
them,  he  said  nothing  to  them,  except  that  once  he  told 
them  to  "  close  up  "  and  not  to  get  scattered. 

• 

R.  IT.  Baker;  M.  G.  Boyd  ;  J.  J.  Kimsby,  for  plaintiff  in 

error. 

C.  Andkkson,  attorney  general ;  W.  S.  Erwin,  solicitor 
general,  for  the  state. 
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Jackson,  Chief  Justice. 

There  are  two  grounds  in  the  motion  for  a  new  trial,  on 
which  tho  law  requires  that  we  reverse  the  judgment  of 
the  court  below  overruling  that  motion. 

1.  The  trial  was  set  for  the  23rd  day  of  the  month.  On  the 
eighteenth, application  was  made  to  the  presiding  judge 
for  process,  requiring  the  person,  in  whose  custody  one 
Stringer,  a  material  witness  for  the  defendant  and  a  con- 
vict in  the  penitentiary^  was  kept  at  hard  labor,  to  pro- 
duce said  Stringer,  to  testify  on  the  trial,  by  virtue  of  the 
provision  of  law  in  section  4027  of  the  Code.    The  process 
or  order  was  granted  the  18th  of  October,  but  on  the  24th^. 
the  day  the  trial  occurred,  the  witness  was  not  present, 
and  the  defendant  made  a  motion  for  a  continuance,  on  the 
ground  that  he  had  applied  for  and  obtained  an  order  for 
the  witness  from  the  judge,  but  that  the  judge  refused  to 
furnish  an  oflBcer  to  execute  it ;  that  he  had  been  for  the 
lasteix  months  in  jail  in  the  county  of  Hall,  and  on  Oc- 
tober 23rd,  the  day  before  trial,  in  the  morning,  was  brought 
to  this  court ;  that  he  had  been  unable  to  serve  the  order, 
and  that  he  expected  to  prove  by  the  witness  that  he,  the 
defendant,  was  not  present  on  the  night  of  the  killing. 

This  motion  was  refused  by  the  court  in  the  following 
language : 

"Upon  hearing  and  considering  this  motion  for  a  continuance  in 
this  case,  it  is  ordered  and  adjudged  that  the  motion  be,  and  the  same 
is  overruled  and  disallowed,  for  the  reason  that  defendant's  counsel 
have  shown  no  diligcmco  to  procure  tho  testimony  or  presence  of  the 
witness,  James  M.  A.  Stringer,  and  for  the  further  reason  that  the 
court  told  Messrs.  Boyd  and  Baker,  in  conversation  at  White  superior 
court,  that  if  they  desired  to  have  Stringer's  testimony,  they  had  bet- 
ter apply  for  the  order  time  enough  to  have  liim  there,  and  that  he 
would  grant  them,  Boyd  and  Baker,  compulsory  process,  when  applied 
for,  and  that  said  trial  would  not  take  place  until  the  23rd  October, 

The  application  for  process  was  made  five  days  before 
the  day  set  for  trial,  *\nd  six  days  before  the  day  of  trial, 
and  the  imprisoned  witness  was  in  Atlanta,  the  trial  at 
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Dahlonega,  and  the  time  ample  to  execute  the  process  and 
have  the  witness  present  on  the  trial.  We  see  no  want 
of  diligence  in  the  counsel.  It  was  unnecessary  to  obtain 
the  order  earlier.  The  judge  at  White  court  cautioned 
the  counsel  to  be  in  time.  They  were  in  time.  The  trouble 
was  the  refusal  of  the  court  to  furnish  the  officer  to  exe- 
cute the  process.  The  record  furnishes  no  evidence  of  a 
denial  that  the  officer  was  not  furnished  by  the  court  to 
execute  this  process.  Without  the  officer  to  executi^  it,  it 
was  "mere  ashes  on  the  lips" — a  mere  hrutumfulmen.  The 
uncontrovertcd  affidavit  for  the  continuance  shows  that 
the  officer  was  not  furnished.  The. motion  for  a  new  trial, 
in  the  fourth  ground  thereof,  certified  to  be  true  by  the 
judge,  asserts  the  same  fact.  So  that  it  is  clear  that  the 
Judge  did  not  order,  but  refused  to  order  an  officer  to  exe- 
cute the  process  to  procure  the  presence  of  the  witness. 

Was  his  testimony  material  ?  He  was  the  man  who 
was  convicted  and  imprisoned  for  life  in  the  penitentiary 
for  the  murder  of  the  deceased.  He  did  the  shooting.  Of 
all  men  he  ought  to  have  known  best  whether  the  defend- 
ant was  present  when  the  fatal  deed  was  done.  If  his  tes- 
timony were,  as  the  defendant  swore  it  would  be,  and 
what  he  expected  it  to  be,  it  went  to  the  vitals  of  the  ac- 
cusation of  the  defendant  as  present,  aiding  and  abetting 
the  murder. 

The  bill  of  rights  of  this  state  declares  that  "every  per- 
son charged  with  an  offense  against  the  law^s  of  this  state 
.  .  .  shall  have  compulsory  process  to  obtain  the  tes- 
timony of  his  own  witnesses."  Art.  1,  sec.  1,  par.  6  of  the 
Constitution  ;  Code,  §4997.  How  can  he  compel  the  wit- 
ness to  attend,  imprisoned  in  the  penitentiary,  without  an 
officer  of  the  court  to  execute  the  compulsory  process,  and 
secure  the  presence  of  the  witness? 

The  law,  under  the  constitution,  is  just  as  explicit.  It 
enacts  that  "any  judge  of  the  superior  court  may  issue  his 
order  to  any  officer  having  any  person  in  his  custody  law- 
fully imprisoned,  to  produce  such  person  before  his  courts 
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for  the  purpose  of  giving  evidence  in  any  criminal  cause 
pending  therein,  without  any  formal  application,  or  writ 
of  haheaa  corpus  for  that  purpose."     Code,  §4027. 

The  order  was  granted,  but  the  court  refused  to  furnish 
the  officer  to  execute  it ;  thereby  the  order  itself  had  been 
as  well  refused.  The  reasons  given  by  the  court  for  not 
continuing  the  cause,  on  the  showing  made  by  the  written 
affidavit  of  the  defendant,  appear  to  us,  with  the  utmost 
respect  for  the  integrity  and  ability  of  the  judge  who  as- 
signs them,  insufficient  in  law  for  refusing  to  grant  the 
continuance ;  and  the  refusal  to  furnish  an  officer  to  exe- 
cute the  process,  made  also  a  ground  for  new  trial,  appears 
to  us,  for  the  reasons  given  above,  equally  erroneous. 

Nor  is  the  suggestion  of  the  attorney  general,  that  the 
money  to  defray  the  expenses  was  not  tendered  by  defend- 
ant, a  more  valid  reason  for  refusing  to  furnish  the  officer. 
The  attorney  general  rests  that  suggestion  on  the  act  of 
the  last  general  assembly,  providing  for  the  production  of 
convicts  in  the  penitentiary  to  testify  in  behalf  of  defend- 
ants, which  does  require  that  expenses  shall  be  paid  by 
the  defendant,  or  his  poverty  and  inability  be  made  known. 
But  that  act  is,  on  its  fnce,  merely  cumulative.  It  leaves 
the  other  remedies  untouched.  The  section  in  the  Code, 
under  which  the  defendant  proceeded,  remains  law,  and  it 
does  not  follow  that,  because,  to  pursue  the  gubernatorial 
remedy,  expenses  should  be  paid,  therefore  pre-existing 
judicial  remedies  are  similarly  burdened.  They  could  not 
be  so  burdened.  The  attendance  of  witnesses  and  the 
process  to  procure  it  are  part  of  the  costs  of  the  trial,  and 
the  constitution  declares  that  -'no  person  shall  be  com- 
pelled to  i)ay  costs  except  after  conviction."  Con.,  art. 
1,  8ec.  1,  par.  10;  Code,  §5002. 

But  even  if  the  constitution  could  be  violated,  and  the 
judicial  remedy  be  made  to  be  like  the  executive  remedy, 
this  record  shows  that  this  defendant  is  a  stranger,  lately 
removing  from  North  Carolina,  with  no  relative  or  friend 
in  Georgia,  at  hard  labor  for  hie  living  when  arrested,  in 
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jail,  and  unable  to  pay  the  expenses.  Nor  does  the  court 
decline  the  compulsory  process  for  this  reason,  and  could 
not,  under  the  oath  to  support  that  fundamental  law,  the 
constitution  of  the  stat«. 

2.  The  second  ground  on  which  tlie  judgment  must  be 
reversed  is,  tliat  the  jury  was  placed  in  custody  of  a  person 
not  sworn  in  as  a  constable,  and  not  under  oath  to  keep 
the  jury  apart  from  intrusion  and  outside  influence. 

True,  the  sheriff  had  deputized  this  person  to  act,  and 
by  inadvertence  he  was  not  s^  or^i ;  but  the  fact  is,  that  he 
did  not  act  under  the  oath  of  office,  or  any  other  oath 
touching  his  duties  in  regard  to  the  jury,  and  that  body, 
deliberating  on  the  issue  of  life  and  death,  liberty  and 
life  imprisonment,  was  entrusted  to  his  unofficial  care. 
And  the  fact  is,  that  they  were  escorted  by  this  "  heathen 
man  and  publican,^'  so  far  as  law  is  concerned,  all  over 
the  public  square;  and  whithersoever  this  uncircumcised 
Philistine  carried  them,  thither  they  went,  within  and  with- 
out the  camp.  It  needs  neither  argument  nor  authority 
to  show  that  such  a  jury  trial  is  wholly  without  law  to  sup- 
port it,  but  tlie  learned  attorney  general,  with  his  usual 
candor  and  proper  estimate  of  his  non-partisan  office,  has 
referred  us  to  authority  which  tends  to  support  the  posi- 
tion. 

The  sufficiency  of  the  proof  to  support  the  verdict  we 

decline  to  consider  or  adjudicate,  for  the  reason  that  the 
new  trial  should  be  had  without  an  intimation  of  our  opin- 
ion on  the  facts  and  the  weiglit  of  the  evidence. 

The  other  grounds  of  the  motion  we  think  insuflScient 
to  have  authorized  it ;  but  it  is  granted,  for  the  reasons  and 
upon  the  grounds  hereinbefore  explained. 

Judgment  reversed. 
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1.  Where  it  appeared  that  one  accused  of  murder  had  been  accosted 
by  the  brother  of  the  deceased,  and  was  the  aggressor  in  a  series 
of  altercations  which  culminated  in  a  deadly  struggle  between  the 
two,  during  which  the  accused  wrested  his  antagonist's  pistoi  from 
him,  and  fired  a  shot  or  two  over  his  head  or  at  him,  when  the 
deceased  ran  up  from  the  store  of  his  brother  to  the  scene  of  the 
fight,  and  as  he  approached,  the  accused  turned  the  pistoi  upon  hiin, 
and  shot  him  down,  and  then  turned  it  again  upon  his  former  an- 
tagonist, such  facts  should  not  have  been  left  entirely  unnoticed  in 
charging  upon  the  subject  of  reasonable  fears,  and  an  omission 
to  charge  concerning  them  will  require  a  new  trial,  although  the 
law  of  reasonable  fearn,  as  between  man  and  man,  was  properly 
and  clearly  given.  If  the  facts  and  circumstances  surrounding  the 
accused  were  such  as  to  excite  the  fears  of  a  reasonable  man  that 
a  joint  felonious  assault  was  being  made  upon  him,  the  verdict 
should  bo  justifiable  homicide ;  it  should  be  voluntary  manslaugh- 
ter, if  they  were  such  only  as  to  excite  the  fears  of  a  reasonable 
man  that  some  bodily  harm,  less  than  a  felony,  was  imminent  and 
impending;  it  should  be  murder, if  the  circumstances  were  not 
ouch  as  to  excite  the  fears  of  a  reasonable  man  that  he  was  in  any 
serious  danger  at  all. 

2.  It  was  admissible  to  prove  the  remark  of  deceased,  as  he  left  the 
store,  as  a  part  of  his  act  in  going  to  the  scene  of  the  contest. 

3.  The  d>  ing  declarations  proved  were  admissible,  as  qualified  and 
guarded  by  the  charge ;  but  perhaps  it  would  have  been  better  to 
have  guarded  more  clearly  the  words,  "whether  such  death  was 
approaching  fast  or  slow;''  and  the  dying  declarations,  being 
merely  cumulative,  might  be  dispensed  with  entirely. 

April  15, 18S4. 

Criminal  law.  Murder.  Manslaughter.  Reasonable 
Fears.  Evidence.  Dying  Declarations.  Before  Judge 
BowKK.    Dougherty  Superior  Court.    October  Term,  1883. 

R.  M.  Johnson  was  indicted  for  the  murder  of  John 
Cooper.  On  the  trial,  the  evidence  for  the  state  was,  in 
brief,  as  follows: 

Joseph  W.  Cooper,  the  brother  of  the  deceased,  had  had  a 
misunderstanding  with  the  defendant  in  regard  to  the  right 
to  sell  soda  water  at  a  barbecue  conducted  by  one  Mar- 
shall Merritt,  colored.    Cooper  claimed  that  Merritt  had 
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granted  him  the  right  to  sell  soda  water  there,  and  that, 
just  as  he  was  preparing  to  go,  he  received  a  note  purport- 
ing to  come  from  Merritt,  stating  that  he  had  previously 
granted  the  right  to  defendant,  and  requesting  him  not  to 
bring  liis  soda  fountain  to  the  place.  Cooper  was  very  in- 
dignant at  this,  and  expressed  himself  in  unmeasured  and 
indecent  language.  Some  two  or  three  weeks  afterwards, 
Cooper  met  defendant  at  the  store  of  one  Shackelford  in 
Albany.  This  store  was  located  near  a  store  kept  by 
Cooper,  and  in  which  his  brother,  the  deceased,  clerked. 
A  little  further  on  was  a  store  kept  by  one  RatlifF.  Cooper 
had  sent  defendant  word  to  stop  and  see  him  as  he  went 
home,  and  defendant,  for  that  reason,  had  a  pistol  in  his 
pocket.  Cooper  showed  the  defendant  the  note,  and  asked 
if  the  latter  wrote  it.  Defendant  pulled  it  out  of  his  hand, 
tore  it  in  two,  and  said  that  he  did  not  know  whether  he 
wrote  it  or  not.  Cooper  s.iid,  "  You  don't  know  your  own 
handwriting?"  Defendant  then  denied  it,  and  said  that,  if 
Cooper  would  go  with  him  to  the  store  of  liatlifT,  he  would 
prove  it.  They  started  to  RatlifTs,  and  on  the  way  other 
abusive  language  was  passed  between  them.  Cooper  tes- 
tified that  on  the  way,  defendant  said  that  he  did  write 
the  note,  and  was  "man  enough  to  stand  up  to  it;"  that 
he  (Cooper)  said,  "Any  God-damned  man  that  would 
forge  a  note  on  a  negro  is  a  scoundrel,  and  as  mean  as  a 
dog,  and  is  not  honest ;"  that  defendant  said  he  would  not 
stand  that ;  that  Cooper  replied,  "  I  don't  care  whether 
you  do  or  not;"  that  defendant  whirled  round,  put  his 
hand  in  his  pistol  pocket,  and  pulled  out  his  pistol ;  that 
Cooper  pulled  out  his  also;  that  defendant  said,  "You 
draw  your  pistol  on  me  ? "  to  which  Cooper  replied,  "  Yes, 
you  drawed  yours;"  that  defendant  invited  him  to  go 
down  to  the  rivei  and  fight  it  out ;  that  Cooper  said, "  Here 
is  the  place, ''  and  that  they  would  fight  it  out  there;  that 
they  started  on  again ;  that  defendant  whirled  and  caught 
Cooper  with  his  hand;  that  Cooper  struck  defendant  with 
his  hand,  kicked  him,  and  struck  him  with  his  pistol,  which 
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defendant  grabbed  and  wrenched  from  him,  and  saying, 
'•  You  had  the  advantage  of  me,  but  I  have  got  you  now," 
stepped  back  and  commenced  firing;  and  that  he  fired 
the  first  shot  nearly  straight  up,  and  the  second  a  little 
lower.  The  other  witnesses  for  the  state  testified  that  the 
parties  started  from  Shackelford's  to  RatliflPs ;  that  Cooper 
stopped  on  the  road,  stooped  on  the  ground,  and  said, 
*'  Here  is  the  place  to  fight  it  out ; "  that  he  struck  at  de- 
fendant with  the  pistol,  slapped  and  kicked  him,  that 
defendant  wrenched  the  pistol  from  his  hand,  and  began 
firing  at  him.  Tliey  did  not  see  any  pistol  in  the  hands 
of  defendant  until  he  took  the  one  from  Cooper.  About 
the  time  of  the  first  or  second  shot,  the  deceased,  the 
brother  of  Cooper,  came  from  the  store  towards  the  place 
of  the  difficulty,  going  rather  in  the  direction  of  his  brother 
than  of  the  defendant.  He  said, "  Joe,  stop  your  damned 
foolishness,  and  come  back  in  the  store."  Defendant  turned 
and  shot  him,  and  then  turned  and  fired  at  Cooper,  his 
original  antagonist,  wounding  him.  Deceased  was  in  his 
shirt  sleeves,  and  no  weapon  was  seen  about  him.  As 
defendant  was  preparing  to  fire  again,  one  Jones  caught 
him,  and  one  Pinson,  who  was  a  connection  of  defendant 
by  marriage,  persuaded  him  to  go  to  RatlilTs  store.  Joe 
Cooper  grabbed  a  pistol  from  the  hand  of  a  negro  near  by, 
and  snapped  it  towards  defendant.  He  testified  that  he 
had  been  drinking  some,  but  was  not  drunk;  that  defend- 
ant was  cursmg  him  from  the  front  of  RatlifTs  store  when 
he  snapped  the  pistol  at  him ;  that  he  (Cooper)  did  not 
draw  a  knife,  and  had  none  during  the  difficulty.  The 
negro,  from  whom  he  said  he  obtained  the  pistol,  testified 
that  it  was  out  of  repair ;  that  he  had  it  in  his  hand  because 
he  heard  it  was  against  the  law  to  carry  it  hidden  ;  that 
he  was  employed  by  Cooper,  and  was  crying  to  think  he 
was  shot ;  that  Joo  Cooper  snatched  the  pistol  from  his 
hand  near  the  door  of  RatlifTs  store,  and  went  over  to  Rut- 
lilTs,  and  snapped  several  times  towards  defendant. 
When  the  deceased  started  from  the  store  to  the  place  of 
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the  difficulty,  he  asked  a  person  in  there  to  remain  nntil 
he  came  back,  and  said  he  was  going  to  bring  Joe  Cooper 
back. 

Dying  declarations  were  shown,  which  were  proved  by 
a  witness  substantially  as  follows: 

W.  a.  Bennett  sworn,  said :  John  Cooper  is  dead ;  I 
was  with  him  the  day  before  he  died ;  he  talked  sensible 
to  me  Sunday  morning ;  ho  said  he  would  never  get  over 
it;  he  died  on  Monday  morning,  and  that  was  Sunday 
morning  before  sun-up  ;  I  asked  him  how  it  occurred,  and 
he  told  me  that  somebody  told  him  that  Joe  Cooper  and 
defendant  were  having  a  difficulty,  and  ho  ran  out  tliere, 
and  told  Joe  to  stop  his  damned  foolishness,  and  come  in 
and  attend  to  his  business,  and  he  said  he  turned  his  side 
to  defendant,  and  defendant  shot  him.  He  said  defend- 
ant  had  fired  two  shots  then  ;  the  third  shot  hit  him,  and 
the  fourth  shot  hit  Joe.  He  said  he  took  no  part  in  the 
fuss,  only  to  tell  Joe  to  stop  his  damned  foolishness,  and 
come  into  the  house.  He  did  not  say  what  he  had.  He 
said  lie  run  out  m  his  shirt  sleeves. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows: 
Threats  made  by  Joe  Cooper  were  communicated  to  de- 
fendant, and  he  was  told  that  the  Coopers  were  very  angry 
about  the  note  ;  and  he  said  before  going  to  town,  that  he 
supposed  the  Cooper  boys  wore  going  to  "  tackle  him  '' 
His  brother  asked  him  what  about.  He  said  about  some 
foolishness,  and  that  there  would  be  nothing  of  it ;  that  it 
was  about  a  note,  and  the  Coopers  said  they  were  going  to 
kick  him,  if  he  came  to  to  ami  that  evening.  He  went;  was 
met  by  Joe  Cooper  at  Shackelford's  store;  they  started  to 
RatlilFs  to  settle  the  question  as  to  the  writing  of  the 
note.  Cooper  stopped  on  the  way ;  said  that  was  the  place 
to  settle  it;  called  defendant  a  God-damned  coward  ;  told 
him  he  was  afraid  to  draw  his  pistol,  and  pulled  out  his 
own,  defendant  haviui:  his  hand  in  his  potrket.  Defendant 
said,  '*  I  will  give  up;  you  have  got  the  advantage  of  me."' 
Cooper  slapped  defendant  with  Iiis  pistol.     Defendant 
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threw  up  his  hand,  grabbed  the  pistol,  took  it  from  Cooper, 
stepped  back,  and  fired  on  him.  The  deceased,  John 
Cooper,  who  was  a  brother  of  Joe  Cooper,  came  running 
up  with  a  pistol  in  his  hand.  The  defendant  fired  upon 
him,  and  then  again  fired  upon  Joe  Cooper,  and  ran  into 
Ratliflfs.  Joe  Cooper  grabbed  the  pistol  from  his  brother's 
hand  as  the  latter  fell,  and  snapped  it  at  defendant  as  he 
ran  into  the  store. 

A  witness  for  the  defendant  testified  that  the*  negro,  who 
swore  that  the  pistol  last  snapped  at  defendant  was  ob- 
tained from  him,  had  previously  told  the  witness  that  Joe 
Cooper  did  not  get  a  pistol  from  him  during  the  difficulty. 

The  note  about  which  the  controversy  arose  was,  in  fact, 
written  by  one  Jordan  Merritt,  a  son  of  Marshall  Merritt ; 
and  he  signed  his  father's  name  because  he  was  at  the. 
head  of  the  enterprise,  and  the  father  had  told  him  to  sign 
his  name  whenever  he  wanted  to. 

The  jury  found  the  defendant  guilty  of  voluntary  man- 
slaughter. He  moved  for  a  new  trial,  on  substantially  the 
following  grounds  : 

(I.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  refused  to  allow  defendant's  at- 
torney to  ask  B.  T.  Jones,  a  witness  for  the  state,  whether 
he  had  not  had  a  difficulty  with  Jim  Johnson,  a  brotlier  of 
defendant,  and  whether  it  made  the  witness  have  hard 
feelings  toward  defendant. 

(3.)  Because  the  court  admitted  in  evidence,  over  the 
objection  of  defendant's  counsel,  the  dying  declarations  of 
John  Cooper,  the  deceased,  the  only  evidence  of  his 
knowledge  that  ho  was  in  the  '•  article  of  death"  being 
that  of  W.  B.  Bennett  (and  any  other  evidence  that  there 
is  in  tlie  brief  of  evidence  on  this  subject),  who  testified  • 
"I  was  with  the  dc^c(»:iseJ,  John  Cooper,  the  day  before 
he  died.  Ho  talked  very  sensibly  to  me  Sunday  morning. 
I  was  talking  to  him  about  being  shot,  and  I  asked  him 
how  it  happened.    He  said  he  would  never  get  over  it. 
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He  died  Monday  morning,  and  this  was  between  daylight 
and  sun-up  Sunday  morning.  I  asked  him  how  it  oc- 
curred,  and  he  told  me  that  somebody  told  him  that  Joe 
and  Johnson  were  having  a  difficulty  out  there,  and  he 
went  out  there  when  it  occurred,  and  told  Joe  to  stop  his 
damned  foolishness,  and  come  in  the  house  and  attend  to 
his  business ;  and  he  said  he  turned  his  side  to  him,  and 
Johnson  shot  him.  He  said  Johnson  had  shot  two  shots 
then  ;  and  he  said  the  third  shot  hit  him,  and  the  fourth 
shot  his  brother,  Joe  Cooper.  He  said  he  took  no  part  in 
the  difficulty,  only  he  run  to  tell  Joe  to  stop  his  dumned 
foolishness,  and  come  into  the  house.  He  did  not  make 
any  statement  as  to  what  he  heard.  He  said  he  run  out 
in  his  shirt  sleeves." — Objected  to  because  not  admissible 
under  the  evidence  as  dying  declarations ;  and  that  they 
were  illegal  in  going  beyond  "showing  the  cause  of  the 
death  and  the  person  who  committed  the  act,"  by  going 
into  the  details  of  the  difficulty,  and  the  evidence  of  Dr. 
Hilsman,  showing  he  did  not  think  he  was  going  to  die  on 
said  Sunday  morning. 

[Note  by  the  court :  "Approved  as  true,  except  as  to  the 
argument  and  conclusions  of  movant."] 

(4.)  Because  the  court  refused  to  let  the  defendant 
prove  by  Henry  Johnson,  tlint  the  defendant  had  been  put 
on  notice  by  one  Crawford  Morritt,  the  morning  of  the 
difficulty,  that  if  he  came  to  town  that  day,  there  would 
bo  an  a — se  kicking;  and  in  holding  that  "the  witness, 
Henry  Johnson,  might  be  biased,  and  may  not  state  it  right 
— lie  may  make  a  mistake  ;" — said  Merritt  having  denied 
giving  said  notice  after  being  put  on  the  stand  by  defend- 
ant, and  defendant  wishing  to  show  by  the  witness  that  he 
did  u(M  the  information  from  Merritt;  and  the  court  erred 
in  ruling,  "  I  will  reject  the  testimony  for  any  purpose 
except  to  impeach  the  witness.  I  will  allow  it  only  in  the 
way  of  impeachment  of  the  witness." 

[  Note  by  the  court :  "Approved  as  true,  only  so  far  as  it 
states  that  the  evidence  was  rejected  as  hearsay,  except 
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as  impeaching  testimony  of  the  witness,  Crawford  Merritt, 
wliose  sayings  were  eonght  to  be  proved.  The  court  did 
not  hold  that  the  witness,  Henry  Johnson,  was  biased,  etc., 
but  merely  stated  that  evidence  of  thta  character  should 
be  rejected  for  reason  of  that  character ;  besides  the  sayings 
of  defendant  showing  same  facts  were  admitted."] 

(5.)  Because  the  court  refused  to  let  defendant's  counsel 
ask  the  witness,  Henry  Johnson,  introduced  by  the  de- 
fendant, the  following  question:  "This  conversation  Mr. 
Walters  fiskcd  you  about,  when  you  were  coming  on  to 
town  with  Dob  Johnson,  state  what  he  said  about  what 
had  been  told  him,  and  about  what  he  had  heard  the 
Coopers  were  going  tx)  do  to  him;  state  a!I  that  was  said 
to  you  by  Johnson,  as  to  what  lis  had  heard  tlie  Coopers 
were  going  to  do  to  him."  On  objection  of  state's  counsel, 
because  n  leading  and  direct  question,  tlie  court  erred  in 
ruling.  ''  I  think  it  is  leading.  You  can  ask  him  tlie 
whole  conversation." 

[Note  by  the  court:  "Tliia  ground  is  substantially  cor- 
rect, as  will  appear  by  the  brief  of  evidence;  the  whole  con- 
versation was  allowed  to  be  staled,  and  was  stated.  De- 
fendant's counsel  were  merely  prevented  from  asking 
leading  questions,  and  when  the  witness  paused,  they  were 
allowod  to  ask  what  else  did  he  say,  etc."] 

(6.)  Because  the  court  allowed  the  state  to  prove  by 
the  witness,  H.  W.  Bourne,  over  the  objection  of  defend- 
ant's counsel,  that  the  same  was  illegal,  and  made  out  of 
the  presence  of  defendant,  that  John  Cooper  said,  when 
ho  was  ^oing  out  the  store,  at  the  time  of  difficulty,  that 
'■  he  was  goins  out  to  bring  Joe  Cooper  back." 

(7.)  Because  the  charge  of  the  court  is  inapplicable  to 
the  law  and  facts  in  this  case,  in  this :  that  it  totally  failed 
to  refer  to  the  riglit  of  the  defendant  to  defend  himself 
against  tiie  brother  of  Joe  Cooper  (to- wit:  John  Cooper), 
Joe  Cooper  being  the  one  with  whom  the  difficulty  was 
pending  when  John  Cooper  came  up.  The  court,  instead 
of  charging  as  it  did  on  that  point,  as  set  outin  said  charge, 
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[Note  by  the  court:  "Disapproved  as  incorrect.  It  does 
not  correctly  state  the  connection  in  wliich  tho  charge  on 
the  subject  of  juries  being  judges  of  the  law  was  given. 
That  portion  of  the  charge  followed  imraodiately  after  the 
following,  to-wit :  'You  will  be  governed  by  the  law  and 
evidence  in  this  case  in  determining  which  of  the  above 
stated  verdicts  you  will  find.'  "] 

(0.)  The  court  erred  in  charging,  after  reading  sections 
4311),  4320,  4321,  4322,  ^323,  4324,  4325,  4326,  and  from 
4330  to  4335,  inclusive,  of  the  Code,  as  follows:  *' When 
the  Killing  is  proved  to  have  been  done  by  defendant, 
malice  is  presumed,  etc.,  "  as  set  out  in  the  general  charge 
below,  down  to  and  including  tho  words  "  malice,  may 
also  be  implied  from  a  wanton  and  reckless  use  of  deadly 
weapons,  and  a  trifling  with  human  life;"  and  then 
left  that  portion  of  his  charge,  and  proceeded  imme- 
diately to  another  distinct  part  of  his  charge,  to-wit; 
'•dying  declarations,"  and  charging  the  jury  as  follows  on 
that  subject :  "  Dying  declarations  are  admissible  in  evi- 
dence when  it  appears  that  the  person  making  them  was 
conscious  of  his  impending  death,  and  when  made  in  the 
article  of  death,  whether  such  death  was  approaching  slow 
or  fast,"  etc.,  which  are  claimed  as  errors,  because  unwar- 
ratited  by  the  evidence  and  contrary  to  law ;  and  the  court 
spoke  of  them  as  dying  declarations  of  the  deceased,  and 
put  them  before  the  jury  9is  prima  facie  evidence  as  such; 
and  after  calling  tlie  jury's  attention  to  the  "article  of 
death,"  added :  "  Whether  such  death  was  approaching 
slow  or  fast'' — stating  that  the  court  had  admitted  them 
as  such  dying  declarations  prima  facie^  there  being  no 
other  evidence  than  that  on  which  the  court  did  admit 
them;  and  he  failed  to  call  the  attention  of  the  jury  to 
the  character  and  weight  of  such  evidence,  or  what  facts 
could  be  proved  by  such  declarations,  whether  they  were 
utterances  consciously  made  m  the  article  of  death,  when 
the  hope  of  life  was  extinct,  and  that  the  sole  purpose  of 
such  evidence  was  to  prove  the  cause  of  the  death  and 
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4333, 4333, 4334, 4335.  When  the  kilHag  is  proved  to  have  been  done  by 
defendant,  malice  is  presumed,  and  he  should  be  found  guilty  of  mar- 
diT,  unlc-is  the  proof  discloses  such  facts  and  circumstances  as  will 
reduce  the  killing  from  murder  to  manslaughter,  or  show  it  to  be 
juntiliublc.  It  is  not  necessary  that  there  should  be  any  actual  per- 
sonal ill-will  by  defendant  towards  deceased  to  constitute  the  malice 
that  would  make  the  offense  murder.  Nor  would  every  killing  by 
one  wlio  had  ill-will  against  the  one  killed  amount  to  murder,  but 
each  case  would  depend  upon  the  facts  and  circumstances  proved 
under  which  the  killing  was  done.  Malice  may  be  implied  where  no 
considcral^le  provocation  appears,  and  where  all  the  circumstances 
show  an  abandoned  and  malignant  heart.  Malice  may  also  be  im- 
plied where  it  appears  from  the  evidence  that  there  was  no  necessity 
at  the  time  for  the  killing,  and  the  facts  and  circumstances  were 
not  Kuch  as  to  excite  the  fears  of  a  reasonable  man  tliat  a  eeriocis 
per.sun:il  injury  was  about  to  be  inflicted  upon  him,  or  that  the  person 
doing  the  killing  did  not  really  act  under  the  influence  of  those  fears, 
but  in  a  spirit  of  revenge.  Malice  may  also  be  implied  from  a  wan- 
ton and  reckless  use  of  deadly  weapons  and  a  trifling  with  human  life. 

"Dying  declarations  are  admissible  in  evidence  when  it  appears 
that  tlio  person  making  them  was  conscious  of  his  impending  death, 
and  where  made  in  the  article  of  death,  whether  such  death  was 
approaching  slow  or  fast.  The  court,  after  hearing  evidence  upon  the 
subject  of  the  person's  consciousness  of  his  condition,  and  upon  the 
quotation  of  approaching  death,  has  admitted,  prima  facie,  before  you  in 
this  case,  the  dying  declaration  of  John  Cooper.  It  is  now  for  you  to 
determine  first  whether  the  evidence  sufficiently  showed  that  he  was 
conscious  of  his  approaching  death,  and  that  his  death  was  really 
approac^hing,  to  authorize  the  admission  of  said  declaration,  and  if 
not,  you  should  disregard  the  dying  declaration  altogether;  but  if 
you  think  such  evidence  was  Fufilcient  for  the  introduction  of  such 
declaration  under  the  rules,  as  I  have  given  you,  you  should  then 
consider  such  declaration  as  evidence  in  the  case,  together  with  the 
other  evidence.     *    *    • 

"The  fears  of  a  reasonable  man  don't  mean  the  fears  of  a  coward, 
but  of  a  man  reasonably  courageous,  reasonably  self-possessed. 

(Head  ^«iCtion4331.)  "The  olTense  meant  to  be  the  subject  of  the 
feai'rt  of  defendant  under  this  section  are  two-fold.  The  one  meant 
for  your  consideration  in  determining  whether  the  offense  is  murder 
or  manslaughter,  is  the  offense  and  fear  of  committing  a  serious  per- 
sonal injury,  not  amounting  to  a  felony,  by  the  person  killed  on  the 
person  doing  the  killing.  And  the  one  meant  for  consideration  in 
determining  whether  your  verdict  should  bo  manslaughter  or  justifi- 
able homicide,  is  the  offense  and  fear  of  the  person  killed  committing 
by  violence  or  surprise  a  felony  on  the  person  doing  the  killing.  A 
felony  is  an  offense  punishable  by  law,  either  by  imprisonment  in. 
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the  penitentiary  or  by  death.    All  other  offenses  are  misdemeanors, 
and  not  felonies. 

"  To  illustrate :  If  a  person  were  to  attempt  a  serioas  personal  in- 
jury upon  another  with  his  hands  and  without  a  weapon ,  usually  this 
would  not  be  a  felony.  On  the  other  hand,  if  a  person  attempt  to 
commit  a  serious  injury  upon  the  person  of  another  with  a  weapon 
likely  to  produce  death,  or  without  such  weapon,  under  circum- 
stances  that  actually  endanger  the  life  of  tho  other,  with  intent  to 
kill,  usually  it  would  be  a  felony.  It  is  important,  in  determining 
whether  your  venlict  should  be  murder,  manslaughter,  or  justifiable 
homicide,  that  you  should  consider  and  determine  whether  the  offense 
the  defendant  acted  in  fear  of,  if  any,  was  a  felony  or  not.  And  if 
the  evidence  shows  that  there  was  an  attempt  to  commit  a  serious 
injury  on  the  person  doing  the  killing,  amounting  to  a  felony  or  not 
amounting  to  a  felony,  it  must  also  appear  that  the  defendant  really 
acted  under  the  influence  of  those  fears,  and  not  in  a  spirit  of  revenge. 
And  if  the  evidence  shows  that  there  was  an  attempt  by  the  person 
killed  to  commit  an  injury  on  the  person  doing  the  killing,  not  amount- 
ing to  a  felony,  and  the  person  doing  the  killing  did  not  act  under  the 
influence  of  any  fears  of  such  injury,  but  in  a  spirit  of  revenge,  he 
wouid  be  guilty  of  murder.  But  if  there  was  an  attempt  by  the  party 
killed  to  commit  a  serious  injury  on  the  person  doing  the  killing,  which 
did  not  amount  to  a  felony,  and  even  if  defendant  did  not  act  under  a 
fear  of  such  offense,  if  the  circumstances  were  such  as  to  ustify  and 
arouse  or  excite  the  p<^  slon  of  the  person  doing  the  killing,  and  to  ex- 
clude all  idea  of  deliberation  or  malice,  either  expressed  or  implied, 
so  that  the  killing  was  the  result  of  that  sudden  violent  impulse  of 
passion,  the  defendant  would  not  be  justifiable,  nor  would  he  be  guilty 
of  murder,  but  it  would  be  voluntary  manslaughter.  And  farther, 
the  bare  fear  of  either  of  the  offenses  of  committing  a  personal  injury 
by  the  person  killed  on  the  person  killing,  would  not  be  sufficient  to 
justify  the  killing.  The  facts  and  circumstances  at  tho  time  of  the 
killing,  as  shown  by  the  evidence,  must  have  been  sufficient  to  have 
excited  the  fears  of  a  reasonable  man  that  a  bodily  injury,  amounting 
to  a  felony,  was  about  to  be  inflicted  on  him,to  have  justified  the  killing 
on  the  one  hand ;  and  on  the  other,  that  the  circumstances  were  suffi- 
cient to  excite  the  fears  of  a  reasonable  man,  that  a  bodily  injury,  not 
amounting  to  a  felony,  was  about  to  be  inflicted  on  him,  to  reduce  the 
killing  from  murder  to  manslaughter.  It  would  be  no  excuse  for  the 
killing  that  the  defendant  acted  under  such  fears,  unless  the  evidence 
shows  that  the  circumstances  were  sufficient  to  excite  the  fears  of  a 
reasonable  man.  There  must  be  a  reason  shown  by  the  evidence  for 
the  fears  of  a  reasonable  man.  Fears  without  a  reason,  and  the  fears 
of  a  coward,  are  not  the  fears  of  a  reasonable  man,  and  are  noexcose 
for  killing.  On  the  other  hand,  if  the  circumstances,  as  proved  by 
the  evidence,  were  sufficient  to  excite  the  fears  of  a  reasonable  man 
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that  a  felony  was  about  to  be  committed  on  him  by  the  person  killed, 
and  it  appears  that  the  defendant  really  acted  under  the  influence  of 
those  fears  in  doing  the  killing,  and  not  in  a  spirit  of  revenge,  he 
would  be  justiuablei  whether  in  fact  there  was  any  real  danger  or  not ; 
or,  if  the  circumstances  proved  were  sufiicient  to  excite  the  fears  of 
a  reasonable  man  that  ^  bodily  injury,  less  than  a  felony,  was  about  to 
be  inflicted  on  him  by  the  p  ^rson"  killed,  and  that  he  acted  under  the 
influence  of  those  fears  in  doing  the  killing,  and  not  in  a  spirit  of 
revenge,  the  killing  would  bo  reduced  from  murder  to  manslaughter, 
whether  the  party  doing  the  killing  was  in  any  actual  danger  at  the 
time  or  not. 

*•  To  make  a  necessity  for  killing  another  in  self-defence  an  ezcu.se 
for  the  killing,  it  must  be  a  present  necessity,  a  necessity  at  the  time 
of  the  killing ;  previous  danger  that  had  passed  over,  and  did  not  ex- 
ist at  the  time  of  the  killingi  would  be  no  excuse.  The  necessity  for 
the  killing  in  self-defence  must  not  bo  provoked  and  brought  about  by 
the  unlawful  and  violent  act  of  tho  party  doing  the  killing.  If  one 
unlawfully  provokes,  brings  about  and  forces  an  attack  from  another 
that  endangers  the  i>crson  so  provoking  and  bringing  about  such  at- 
tack, such  danger  or  necessity  for  killing  the  attacking  party  would 
be  no  excuse  for  killing  him. 

**In  determining  whether  or  not  the  circumstances  were  sufiicient  at 
the  time  of  the  killing  to  excite  the  fears  of  a  reasonable  man,  either 
that  a  felony,  or  an  offense  less  than  a  felony,  was  about  to  be  inflicted 
by  the  party  killed  on  the  jwrson  doing  the  killing ;  or  whetlier  or  not 
the  defendant  acted  under  the  influence  of  those  fears,  or  in  a  spirit 
of  revenge ;  or  whether  or  not  there  was  a  necessity  for  killing  in 
sell-defence  existing  at  the  time  of  the  killing;  or  whether  the  cir- 
cuinstances  were  sufiicient  to  cause  a  reasonable  man  to  believe  that 
such  n.TH'ssity  existed ;  and  whether  defendant  really,  in  good  faith, 
acted  uutler  the  influence  of  such  belief  in  doing  the  killing,  you  will 
consider  all  the  facts  and  circumstances  given  in  evidence  in  the  case ; 
consider  the  i>osition  of  all  tho  parties  present,  who  was  armed  and 
who  not,  the  conduct  of  the  parties  at  the  time  or  before  and  after- 
wards, 80  far  as  will  afTord  you  any  liirht;  the  object  of  the  parties 
being  present ;  their  intentions  and  acts,  so  far  as  you  can  arrive  at 
them  from  the  evidence  in  the  case.  If,  after  a  careful  consideration 
of  tlie  evidence  and  law  of  the  case,  you  should  believe  that  the  de- 
fendant killed  John  Cooper,  as  alleged  in  the  bill  of  indictment,  and 
at  ttic  tinicof  the  killing  the  circumstances  were  not  sufiicient  to  ex- 
cite the  fears  of  a  reason al>le  man  that  John  Cooper  was  attempting 
to  commit  a  serious  personal  injury  on  defendant,  and  that  there  was 
no  necessity  for  tho  killing  to  prevent  such  injury,  but  that  it  was 
done  in  a  spirit  of  revenge,  you  should  And  the  defendant  guilty  of 
murder. 
**If  you  believe  from  the  evidence  that  the  circumstances  were  not 
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sufficient  to  excite  the  fears  of  a  reasonable  man  that  John  Cooper 
was  manifestly  intending  and  endeavoring,  by  violence  or  surprise, 
to  commit  a  felony  on  the  person  of  defendant,  but  were  sufficient  to 
excite  tlie  fears  of  a  reasonable  man  that  John  Cooper  was  attempt- 
in*:  to  commit  a  serious  personal  injury,  not  amounting  t<>a  felony,  on 
defendant  at  the  time  of  the  killing,  and  that  the  defendant  really 
acted  under  the  influence  of  those  fears  in  doing  the  killing,  and  that 
there  was  no  other  provocation  for  such  killing,  you  should  find  him 
guilty  of  voluntary  manslaughter." 

D.  H.  Pope;  G.  J.  Wright,  for  plaintiff  in  error,  cited 
on  second  ground,  Code,  §3s76;  on  fourth  ground,  18  6'a., 
104;  on  seventh  ground,  18  Oa.^  701;  on  eighth  ground, 
56  G^a.,  64;  18  //.,  230,231;  40  II,  693;  41  ///.,  219; 
Code,  §.§4646,  5018 ;  on  tenth  ground,  61  Ga,y  635  ;  58  Id., 
595 ;  67  7^/.,  767 ;  12  7^.,  213;  68  7^/.,  698;  14  7./,,  55,66; 
on  third  and  ninth  grounds,  Mitchell  vs.  State,  (71-  Ga.<f 
128);  Code,  §37»1. 

C,  Anderson,  attorney  general;  J.  W.  Walters,  solici- 
tor general ;  W.  T.  Jones,  for  the  state,  cited  Code,  §3876; 
9  Ga.,  121  ;  Code,  §3781  ;  41  Ga.,  484;  56  ItL,  236;  61 
LI,  102;  62  //.,  58;  36  Am.  R.,  257;  26  7(V.,  48;  41  Ga., 
217;  42  7(7.,  9;  53  7^^432-3;  56  7//.,  61-4;  Code,  §§4321-2; 
11  Ga..  615;  3  Kelly,  324;  26  Ga.,  207;  35  M,,  75,  59; 
50  7//.,  556;  41  Id,  484;  Code,  §4331  22  Ga.,  76.  25 
J(l.,521',  31  7</.,  167;  57  7//.,  184  Code,  §3749;  6  Ga., 
276 ;  33  7</.,  268 :  38  Id.,  508  48  Id.,  66 ;  63  Id.,  601 ; 
Code,  §3716;  55  G^^.,  163  50  Id.,  856;  61  Id.,SOO;  34 
Id.,  110;  31  Id.,  672;  61  Id.,  258;  12  Ala.,  764;  127 
Mass.,  455;  2  Br,  Cr.  Cas.,  9S ;  1  Greenl.  Ev.,  §§159, 
161  a;  67  Ga.,  460  and  cit.;  40  Id.,  693;  49  Id.,  486;  60 
7^.,  560;  59  Id.,  232;  26  Id,  192;  6  Id,  348;  63  7rf., 
368;  59  Id.,  63;  6  7c/.,  276;  33  7d,  4;  Code,  §§4320, 
4336. 


Jackson,  Chief  Justice. 

1.  On  a  careful  examination  of  the  charge  of  the  court, 
and  the  exceptions  thereto  specified  in  the  motion  for  a 
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new  trial,  read  in  connection  with  the  whole  charge  and 
construed  therewith,  we  find  but  a  single  error  which,  in 
our  judgment,  requires  the  grant  of  a  new  trial.  That  is 
the  omission  of  the  court  of  all  allusion  to  the  rencounter 
of  defendant  with  J.  W.  Cooper,  the  brother  of  deceased* 
with  whom  defendaut  was  engaged  when  deceased  ran  up 
to  the  place  of  couihat.  It  appears  that  the  accused  had 
been  accosted  by  the  brother  of  deceased,  and  was  the 
aggressor  in  a  series  of  altercations  which  culminated  in  a 
deadly  struggle  between  the  two,  duriug  which  the  accused 
wrested  his  antagonist's  pistol  from  him,  and  fired  a  shot 
or  two  over  his  head  or  at  him,  when  the  deceased  ran  up 
from  the  store  of  his  brother  to  the  scene  of  the  fight.  As 
he  approached,  the  accused  turned  the  pistol  upon  him, 
and  shot  him  down,  and  then  turned  it  again  upon  his 
former  antagonist  and  wounded  him. 

We.think  that  the  true  legal  question  for  the  jury  was, 
whether  the  accused  was  actuated  by  the  fears  of  a  rea- 
sonable man  that,  wheu  deceased  ran  up  to  the  scene  of 
the  conflict,  he  was  arniod,  and  came  there  for  the  purpose 
of  joining  in  the  melve^  supporting  his  brother  in  the  fight, 
and  whether  he  really  apprehended  tliat  his  own  life  or 
person  was  thus  exposed  to  a  felonious  attack,  and  had 
reasonable  fears,  the  fears  of  a  reasonable  man,  from  all 
the  circumstances  that  the  two  brothers  had  united, or  were 
al)out  to  unite,  in  a  common  assault  with  intent  to  kill  or 
maim  him,  and  verily  believed,  and  was  authorized  by  the 
circumstances  to  believe,  as  a  reasonable  man,  that  it  was 
nect'-sary  to  shoot  the  deceased  in  order  to  defend  himself 
from  such  joint  attack.  If  he  did  so  believe,  and  had 
reason  so  to  believe,  from  the  facts  around  him,  then  he 
was  justifiable  in  shooting  deceased.  The  doctrine  of  rea- 
sonable fears  was  properly  and  clearly  given  by  the  court 
as  applicable  to  a  contest  between  man  and  man.  Pre- 
cisely the  same  doctrine  should  have  been  given  in  this 
case,  tut  it  should  have  been  applied  to  the  facts  oi  this 
cRzOj  where  a  brotlxct  lau  up  to  the  scene  of  a  fight  be- 
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tween  his  brother  and  another,  and  thus  may  have  reason- 
ably excited  the  fears  of  a  reasonable  man  that  he  was 
about  to  be  overwhelmed  by  the  joint  attack,  and  unless 
he  shot,  and  shot  quickly,  life  or  limb  would  be  in  serious 
and  imminent  jeopardy. 

We  do  not  mean  to  say  that  the  facts  in  the  case  before, 
us  make  such  circumstances  as  would  excite  the  fears  of 
a  reasonable  man  that  such  danger  threatened  him.  He 
had  disarmed  his  first  antagonist  of  his  pistol  and  was 
shooting  that.  Did  that  antagonist  have  another  weapon, 
and  of  what  sort  ?  Was  he  still  in  danger  from  that  knife, 
if  he  had  one,  or  other  weapon,  if  he  had  that,  or  dil  he 
verily  believe  that  he  was  so  in  danger,  and  were  the  cir- 
cumstances such  as  to  excite  the  fears  of  a  reasonable 
man  to  such  belief?  Was  the  brother — the  unfortunate 
deceased — armed,  or  were  the  circumstances  such  as  to 
excite  the  fears  of  a  reasonable  man  that  he  was  armed  ? 
Was  he  approaching  to  take  part  in  the  contest  agaiftst  the 
accused,  or  was  his  object  to  induce  his  brother  to  retire 
and  make  peace  ?  Or  were  the  circumstances  such  as  to 
excite  the  fears  of  a  reasonable  man  that  his  design  in 
running  up  was  not  peace,  but  war  on  him? 

These,  we  think,  are  the  points  of  law  which  would  guide 
the  jury  to  the  true  solution  of  this  problem — to  the  legal 
verdict  in  this  case.  As  they  answer  these  questions,  the 
verdict  should  be  justifiable  homicide,  if  the  facts  and  cir- 
cumstances surrounding  the  accused  were  such  as  to  ex- 
cite the  fears  of  a  reasonable  man  that  a  joint  felonious 
assault  was  being  made  upon  him;  it  should  be  voluntary 
manslaugliter,  if  they  were  such  only  as  to  excite  the  fears 
of  a  reasonable  man  that  some  bodily  harm,  less  than 
felony,  was  imminent  and  imi)ending;  it  should  be  murder, 
if  the  circumstances  were  not  such  as  to  excite  tlic.^  fears 
of  a  reasonable  man  that  he  was  in  any  serious  danger  at  all. 

Inasmuch  as  the  law  thus  applicable,  as  we  think,  to  the 
peculiar  circumstances  of  this  case  was  not  given  to  the 
jury;    as  the    brother  who  first  engaged  in  the  contest 
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who  committed  the  act — that  it  was  only  admitted  as  a 
matter  of  necessity  in  the  absence  of  higher  and  better 
evidence ;  and  also  failed  to  charge  the  jury  that  such 
evidence  should  be  closely  scrutinized,  especially  as  to 
the  condition  of  deceased's  mind,  and  as  to  whether  it  was 
a  partial  or  full  statement,  whether  biased  or  unbiased. 

[Note  by  the  court :  "Approved  as  true,  only  so  far  a^  it 
gives  and  states  that  portion  of  the  charge  given  on  the 
subject  of  malice  and  dying  declarations.  There  was  no 
request  made  to  give  any  further  explanation  of  the  sub- 
ject of  malice,  and  it  is  not  true  that '  I,  left  that  portion 
of  my  charge  and  proceeded  immediately  to  another  dis- 
tinct part ;'  but  I  continued  my  charge  as  I  had  it  written. 
There  was  no  request  to  amplify  the  charge  on  the  sub- 
ject of  dying  declarations,  and  the  conclusions  and  infer- 
ences stated  in  this  ground,  are  not  certified  to  as 
true."] 

(10.)  Because  the  court  erred  in  his  charge  on  the  sub- 
ject of  reasonable  fears,  as  set  out  in  the  charge  below. 

(11.)  Because  of  the  following  charge  of  the  court: 
"The  evidence  to  warrant  a  conviction  should  be  of  that 
satisfactory  and  conclusive  character  that  excludes  reason- 
able  doubt  of  the  defendant's  guilt  of  the  offense  he  is 
found  guilty  of,  and  ho  is  entitled  to  the  benefit  of  such  rea- 
sonable doubt,  if  such  exist,  in  regard  to  the  oflense  being 
murder,  for  the  purpose  of  reducing  it  to  manslaughter, 
and  of  such  reasonable  doubt  of  the  offense  being  man- 
Blausj;hter  to  an  acquittal.  A  reasonable  doubt  is  such  a 
doubt  as  a  reasonable  man  would  entertain  after  a  careful 
consideration  of  a  matter  of  important  concern  to  himself, 
that  prevents  his  coming  to  any  satisfactory  and  definite 
conclusion  in  regard  to  the  same." — Objected  to  because  too 
meagre  and  restricted  to  give  the  jury  full  liberty  to  apply 
reasonable  doubt  to  each  and  all  the  material  points  in  the 
case  necessary  to  constitute  the  offense  charged,  they  being 
restricted  as  to  reasonable  doubt  as  to  murder  or  man- 
slaughter, and  it  did  not  apply  as  to  whether  John  Cooper 
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intended  to  aid  or  assist  his  brot-Jier  in  the  difliciilty  pend- 
ing, or  mafke  a  felonious  attack  himself  on  defendant;  nor 
did  it  authorize  the  jury  to  exercise  its  right  as  to  reason- 
able doubt  in  weighing  the  evidence,  or  in  coming  to  the 
conclusion  of  the  intention  of  the  parties  by  their  acts,  or 
whether  he  acted  under  the  fears  of  a  reasonable  man  or 
not. 

[.Vot(?  by  the  court :  "Approved  as  true  only  so  far  as  it 
gives  a  copy  of  that  portion  of  tho  charge  set  out  in  this 
ground.  Tlie  argument  and  conclusions  stated  in  this 
ground  are  not  certiliod  as  true,  and  no  request  to  amplify 
this  part  of  the  charge  was  given.''] 

(12.)  Because  of  newly  discovered  evidence. 

The  charge  of  the  court,  omitting  that  part  as  to  conflict- 
ing and  impeaching  testimony,  tho  weight  of  evidence, 
and  the  form  of  the  verdict  was  as  follows : 

"Under  this  bill  of  indictment,  the  finding  of  tho  jury  can  be  one 
of  Bcveral  verdicts,  to-wit:  Ist,  the  general  verdict  of  not  guilty; 
or,  2d,  the  general  verdict  of  guilty,  which  would  mean  guilty  of  the 
offense  of  murder ;  or,  3d,  a  verdict  of  gtiilty  and  recommendation 
by  the  jury  of  imprisonment  for  life  as  the  punishment ;  or,  4th,  y«u 
may  find  the  defendant  guilty  of  voluntary  manslaughter. 

"  You  will  be  governed  by  the  law  and  evidence  in  this  casein 
determining  which  of  the  above  stated  veniicts  you  will  find. 

"In  this  trial,  the  jury  are  the  judges  of  tho  law  and  facts  in  the 
case.  This  does  not  mean  that  the  jury  can  make  law,  or  pervert  or 
misconstrue  law  wilfully.  They  are  bound  by  the  law  as  it  is  written 
in  Ihc  law  books,  and  given  them  in  charge  by  the  court  as  far  as  given 
in  charge.  This  is  the  means,  and  the  only  means,  by  which  they 
are  to  learn  what  the  law  is,  and  after  thus  learning  what  the  law  is, 
the  jury  are  to  judge  of  its  application'to  the  case,  and  its  effect,  in 
view  and  in  connetrtion  with  the  evidence  in  the  case,  keeping  in 
view  that  all  the  law  applicable  to  every  phase  of  the  crse  may  not 
always  be  given  in  charge. 

"In  order  to  enable  you  to  determine  what  verdict  you  will  find 
under  the  law  an<l  evidence  in  this  case,  it  will  be  necessary  for  you 
to  know  what  is  the  law  in  the  case — what  in  law  amounts  to  justi- 
fiable homicide,  what  to  murder,  and  what  to  manslaughter,  and  other 
rules  of  law  by  which  you  should  be  governed  in  determining  your 
verdict.  I  will  proceed  to  give  you  the  law  in  charge,  first  by  reading 
to  you  sections  4319, 4320, 4321, 4322, 4323, 4324, 4325, 4326,  4330,  4331, 

V  72-45 
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Wills.  Estates.  Equity.  Liens.  Tax.  Statute  of 
Limitations.  Before  Judge  Roney.  Kichmond  Superior 
Court.     October  Adjourned  Term,  1883. 

Reported  in  the  decision. 

J.  H.  Martin;  Foster  &  Lamar,  for  plaintiffs  in  error. 

Frank  H.  Miller,  for  defendants. 

Blandford,  ,  Justice. 

Phineas  Butler  died  in  1858,  testate,  and  William 
A.  Walton,  qualified  as  executor  under  his  will,  Sep- 
tember 13, 1858.  Testator,  after  giving  to  his  wife,  Har- 
riet Butler,  certain  servants,  with  his  household  and  kitchen 
furniture,  and  all  other  things  of  a  perishable  nature  in 
and  about  his  house,  and  certain  bank  stock,  and  making 
special  provision  for  her  in  lieu  of  dower,  or  against  any 
other  claim  she  might  legally  prefer  against  his  estate, 
and  after  providing  for  each  one  of  his  children  as  therein 
set  forth  by  the  14  th  item,  "declared  it"  to  be  his  will 
and  desire,  that  the  lot  and  premises  on  the  northeast  cor- 
ner of  Greene  and  McKinnie  streets,  in  the  city  and  county 
aforesaid,  then  occupied  by  him,  should  be  assigned  to  his 
executor  thereinafter  named,  or  purchased  by  him,  if  sold  at 
publio  outcry,  in  the  division  of  the  property  and  efifects 
jointly  held  by  the  testator  and  his  brother,  Nehemiah  K. 
Butler,  provided  the  same  could  be  obtained  at  a  reasonable 
price,  and  that  when  eo  acquired,  his  said  wife  and  un- 
married children  should  be  permitted  to  occupy  the  eame, 
free  of  rent  or  other  charge,  during  her  widowhood,  and  at 
the  death  or  marriage  of  his  said  wife,  that  said  lot  and 
premises  should  be  sold  by  his  said  executor,  and  the  pro- 
ceeds thereof  should  bo  equally  divided  i^mong  his  chil- 
dren and  the  lineal  descendants  of  such  as  might  bo  dead, 
"the  latter  to  represent  their  parents  and  the  shares 
therein  of  my  daughters,  Amanda  M.  Griffin,  Harriet  A. 


'  '    ^^ 
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Smith  and  Josephine  D.  Philpot,  to  be  paid  to  their  re- 
spective trustees,  and  held  by  them  subject  to  the  same 
uses  and  trusts  hereinbefore  declared  in  the  several  be- 
quests to  them  (my  said  daughters)."  And  by  the  16th 
item,  testator  declared,  "  it  is  further  my  will  and  desire  " 
that  a  division  of  the  property  and  effects,  held  jointly 
by  testator  and  his  brother,  be  made  as  soon  as  practi- 
cable after  testator's  death,  but  not  with  any  unnecessary 
haste  or  inconvenience  to  his  brother  as  surviving  partner. 

Further  authority  was  given  to  the  executor  in  item  17th 
to  sell,  privately  or  at  public  outcry,  such  parts  or  portions 
of  testator's  property,  real  or  personal,  as  he  may  think 
expedient  or  necessary  to  execute  conveniently  the  pro- 
visions of  this  will. 

Thereafter,  by  deed  dated  January  1,  1860,  recorded 
February  16th,  1863,  Nehemiah  K.  Butler  conveyed  to 
William  A.  Walton,  as  executor  of  Phineas  Butler,  for  the 
sum  of  one  thousand  four  hundred  and  sixty-five  dollars, 
his  undivided  one-half  interest  in  and  to  the  lot  occupied 
by  testator  at  the  time  of  his  death,  the  deed  reciting  the 
whole  lot  to  have  been  sold  at  public  outcry  and  purchased 
by  the  said  executor  as  directed  by  the  will  of  said  tes- 
tator. 

Tho  hahfuidum  clause  of  the  deed  recited  it  "  to  be  held 
nevertheless,  and  disposed  of  by  him  or  his  successors  as 
provicKid  in  the  14th  item  of  the  will  of  said  Phineas  But- 
ler, deceased,  to  which  express  reference  is  hereby  made.'* 
After  such  purchase,  each  and  every  one  of  the  lega« 
tees  under  the  will  of  Phineas  Butler,  with  full  knowledge 
of  such  purchase,  accepted  a  settlement  with  William  A. 
Walton,  executor,  of  the  property  coming  to  them  from 
the  estate  under  the  provisions  of  the  will,  leaving  in  the 
possession  of  the  executor  the  said  realty.  He  re- 
turned the  same  for  taxation  for  state  and  county  taxes 
from  year  to  year  as  part  of  the  estate  of  Phineas  Butler, 
and  made  returns  thereof  to  the  ordinary's  office  of  Hich- 
mond  county  down  to  the  year  1862,  when  the  funds  in 
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his  hands  were  exhausted.  Thereafter  advances  were 
made  from  time  to  time  by  George  P.  Butler  at  the  request 
of  said  executor,  wlio  subsequently  endorsed  on  his  returns 
as  follows :  "  August  21, 1875.  The  tax  items  above  charged 
were  not  paid  by  me  as  executor  of  Phineas  Butler,  be- 
cause I  have  not  had,  at  any  time  since  the  close  of  the 
war,  any  productive  property  in  my  hands  belonging  to 
the  estate ;  they  have  therefore  been  paid  by  Mr.  George 
P.  Butler  with  his  own  money,  and  under  the  14th  item  of 
his  father's  will,  they  should  be  regarded  as  a  charge  upon 
the  i)roperty  taxed,  viz.:  the  house  and  lot  described  in 
the  said  l-4th  item  of  the  will,  and  paid  out  of  the  proceeds 
of  the  property  when  sold ;  they  are  supported  by  proper 
vouchers,"  signed  "  William  A.  Walton,  executor  of  Phin- 
eas Butler,  deceased." 

A  bill  for  repairs,  in  addition  to  the  taxes,  was  approved 
February  15lli,  1877,  as  apj)earing  to  be  absolutely  neces- 
sary to  preserve  the  house  from  serious  injury ;  and  again, 
on  the  subject  of  painting,  April  30th,  1879,  the  said  ex- 
ecutor stated  in  writing  tJiat  in  his  opinion  the  dwelling 
house,  occupied  by  ll.irriet  Butler  under  the  will,  should  be 
painted  outside  to  preserve  it,  as  it  had  not  been  painted  for 
over  tw^enty  years,  and  must  decay  and  deteriorate  in  value 
unless  painted  at  once,  the  estimate  for  the  work  being 
very  reasonable,  closing  with  the  statement  to  George  P. 
Butler,  ''  if  you  have  it  done,  the  estate  should  pay  you 
the  amount  with  interest  on  final  division.  I  have  no 
funds  to  do  it  with."  And  when  paid,  the  executor  ap- 
proved the  items  as  found  to  be  supported  by  proper 
voucliers,  January  24th,  1S80.  Again,  on  the  2l)th  of 
March,  1881,  Mr.  George  P.  Butler  in  writing  called  the 
attention  of  the  executor  to  the  condition  of  the  roof  of 
tlio  kitchen,  and  the  estimated  cost  of  re-shingling  the 
same,  stating  that  he  was  willing  to  advance  it,  if  it  met 
with  the  approval  of  the  executor;  the  executor  endorsed 
his  approval  in  writing,  and  the  money  was  advanced ;  sub- 
sequently, George  P.  Butler  died  June  29th,  1882 ;  William 
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A.  Walton,  the  executor,  died  September  2, 18S2;  and 
Harriet  Butler,  widow  of  testator,  died  October  21,  1882. 
William  H.  Fbming  was  appointed  administrator  rfe?  bonis 
no/ij  with  the  will  annexed,  January  5, 1883,  and  pursuant 
to  the  authority  contained  in  the  14th  item  of  said  will, 
proceeded  to  sell  the  property  at  public  outcry,  February 
6th,  18S3,  when  it  brought  the  sum  of  seven  thousand  five 
hundre.l  doHars.  Margaret  P.  Butler,  executrix  of  (3eorge 
P.  Butler,  presented  to  him  for  payment  the  statements 
and  vouchers  for  amounts  due  her  testator  for  the  aforesaid 
expenditures  for  taxes  and  repairs,  on  the  2-4th  of  Febru- 
ary, 1883. 

Objections  to  the  payment  were  raised  by  certain  of  the 
legatees  interested  in  the  fund,  and  thereupon  tho  admin- 
ifitrator,  with  a  view  of  protecting  himself  and  his  securi- 
ties, filed  his  bill  for  direction  May  5, 1882,  making  parties 
defendant  of  all  the  legatees  along  with  the  said  executrix 
of  George  P.  Butler.  Answers  were  filed  by  Mark  B. 
Griffin,  and  the  other  children  of  Amanda  M.  Griffin,  claim- 
ing it  to  bo  the  intention  of  the  testator  to  permit  his 
widow  and  children,  until  they  were  married,  to  occupy  the 
house  and  lot  free  of  rent  or  other  charge  to  his  estate,  but 
that  the  beneficiaries  were  responsible  for  and  should  be 
required  to  pay  off  all  the  taxes,  insurance  and  like  obli- 
gations imposed  by  either  the  condition  of  the  property 
from  wear  and  tear,  or  by  the  proper  authorities  by  assess- 
ments or  otherwise,  expressly  charging  that  the  claims 
were  for  the  most  part  barred  by  the  statute  of  limitations, 
and  if  they  were  in  fact  not  thus  barred,  they  could  not  be 
valid  and  binding  debts,  or  legal  obligations  of  the  estate. 
They  also  denied  the  sufficiency  or  validity  of  the  papers 
signed  by  the  executor  to  bind  the  estate  in  favor  of  George 
P.  Butler.  This  answer  was  adopted  b}''  Jane  M.  Simmons 
and  others.  Bessie  A.  Bond  answered,  not  denying  the 
allegations  or  facts  contained  in  the  bill  and  the  correct- 
ness of  the  exhibits  ;  but  she  called  for  legal  proof  of  the 
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same,  and  submitted  to  the  court  and  jury  the  determina- 
tion of  her  rights  in  the  premises. 

Thereafter  the  case  came  on  to  be  heard  before  the  judge 
to  whom,  by  consent,  were  referred  all  questions  of  law 
and  fact,  who  decreed  that  the  claim  presented  to  the  com- 
plainant for  payment  by  the  executrix  of  George  P.  But- 
ler, save  and  except  the  item  for  building  a  stable  and  intro- 
ducing water  on  the  premises,  were  valid  and  legal  charges 
against  the  estate,  and  were  incurred  with  the  sanction 
and  approval  of  William  A.  Walton,  executor  of  the  will 
of  Phineas  Butler,  and  that  the  proceeds  from  the  property 
now  sold  by  the  administrator  de  bonis  non^  with  the  will 
annexed,  should  be  first  charged  with  the  payment  of  the 
same  as  part  of  the  expenses  of  administration ;  and  the 
said  administrator  was  ordered  to  make  payment  accord- 
ingly. 

The  brief  of  evidence  shows  an  agreed  statement  of  facts, 
that  the  schedule  of  accounts  and  vouchers  referred  to  in 
the  bill  w^as  correct ;  that  the  premises  were  purchased  as 
charged  in  the  bill,  and  the  estate  distributed  to  the  lega- 
tees, and  by  them  receipted  for,  except  the  claim  to  a  half 
interest  in  certain  lands  in  South  Carolina;  that  the  execu- 
tor had  no  funds  of  the  estate  in  hand  after  January  1, 
1806;  tliat  the  administrator  de  bonis  7ion  had  sold  the 
property  under  the  authority  of  the  will  alone;  that  Mrs. 
Harriet  Butler  occupied  the  premises  until  her  death,  Oc- 
tober 21, 18S2 ;  that  George  P.  Butler  lived  there  wuth  his 
mother,  except  while  absent  in  the  army,  until  his  mar- 
rago,  November  7, 1860;  and  that  he  continued  to  remain 
there  until  1872,  but  paying  board  for  himself  and  family; 
that  all  the  other  children  of  Phineas  Butler  were  married 
previous  to  the  marriage  of  George  P. ;  that  after  January 
1, 1860,  Mrs.  Harriet  Butler  had  no  means  or  ability  to 
pay  the  taxes  or  repairs ;  that  the  property  had  doubled 
in  value  since  1806,  not  having  been  previously  worth 
more  than  three  thousand  dollars. 

Upon  bill  filed  by  the  administrator,  praying  for  direc- 
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tion  as  to  the  payment  of  the  claim  of  Margaret  P.  Butler, 
executrix  of  George  P.  Butler, deceased,  for  taxes  paid  and 
money  advanced  for  repairs,  the  court  held  that  the  claim 
should  be  paid,  and  decreed  accordingly.  To  this  decree 
several  of  the  legatees  excepted,  and  error  is  now  here  as- 
signed thereon. 

The  plaintiff  in  error  insists  that  the  widow  of  Phineas 
Butler  had  a  life  estate  in  the  house  and  lot  purchased  by 
the  executor,  under  the  14th  item  of  the  will,  amd  that,  in- 
cident to  this  estate,  the  life  tenant  is  bound  to  pay  taxes 
and  make  repairs,  and  cites  Code,  §§252  to  25*  inclusive ; 
29  Oa.j  549 ;  20  /rf.,  793;  1  Wash,  on  Real  Prop.,  125-6 ; 
Code,  §2255 ;  Tiedman  on  Real  Property,  sec.  68.  The 
authorities  referred  to  seem  to  sustain  his  position.  But 
we  think  that  the  will  of  Phineas  Butler,  while  it  may 
create  a  life  estate  in  the  widow  and  unmarried  children 
of  testator,  yet,  by  the  use  of  the  words,  "his  wife  and  un- 
married children  be  permitted  to  occupy  the  same,  free  of 
rent  or  other  charges,  during  her  widowhood;  at  the  death 
or  marriage  of  his  wife,"  etc .,  shows  that  testator  intended 
to  create  a  quasi  tenancy  at  sufferance  or  will ;  that  it 
was  thereby  intended  that  the  widow  should  occupy  the 
house  free  of  rent,  and  free  from  the  payment  of  taxes, 
and  freed  from  the  duty  to  make  repairs,  the  title  to  the 
property  being  in  the  executor.  If  this  were  not  so,  and 
if  the  widow  were  a  life  tenant,  and,  under  the  circum- 
stances, the  executor  had  no  means  with  which  to  pay 
taxes  and  make  repairs,  and  the  life  tenant  was  unable 
likewise  to  do  so,  and  another  person  advanced  money  for 
this  purpose  at  the  instance,  or  by  the  approval,  of  the  ex- 
ecutor, this  would  constitute  a  charge  against  this  estate. 
It  is  a  trust  estate,  the  title  being  in  the  executor,  and 
would  be  liable  to  pay  this  claim.  Code,  §3377.  George  P. 
Butler,  as  a  legatee  under  this  will,  and  as  such  being  in- 
terested in  this  property  with  his  sisters,  when  he  found 
the  property  about  to  be  sold  for  taxes,  there  being  nothing 
in  the  hands  of  the  executor  to  pay  with,  and  the  life  tenant 
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being  too  poor,  and  unable  to  pay  the  taxes,  and  the  prem- 
ises being  in  a  state  of  decay,  had  the  right  to  advance 
money  to  pay  the  taxes  and  to  pay  for  proper  and  needed 
repairs,  and  such  advances  were  as  much  for  the  advantage 
of  the  other  legatees  as  for  the  person  making  the  same; 
and  a  court  of  equity,  under  these  circumstances,  would 
hold  that  the  proceeds  of  this  property,  in  the  hands  of  the 
administrator,  were  first  liable  for  the  advances  made  by 
one  legatee  for  the  preservation  of  the  property,  in  which 
all  the  legatees  were  equally  interested.  Tliis  is  equity  and 
good  conscience.  The  property  might  have  been  sold  for 
taxes,  and  may  have  greatly  deteriorated  in  value  by  decay. 
The  source  from  which  the  fund  arose  may  have  been  de- 
stroyed but  for  these  advances ;  they  were  a  benefit  to  all 
interested ;  and  the  fund  should  first  repay  these  advances, 
and  the  balance  be  divided  as  directed  by  this  will.  The 
taxes  being  ad  valorem^  and  assessed  against  the  whole 
value  of  the  property,  would  the  life  tenant  be  liable  to 
pay  the  same  ? 

It  is  insisted  that  the  claim  for  advances  is  barred  by 
the  statute  of  limitations.  We  do  not  think  so,  under  the 
proofs,  but  in  a  case  like  this,  a  court  of  equity  would  re- 
move the  bar.  See  Jordan  vs.  Broron^  administrat<nr  of 
G.  A,  Dawson.^  decided  at  the  present  term  of  this  court, 
especially  where  it  would  be  most  inequitable  and  unjust 
to  enforce  it.  The  payment  of  these  advances  is  to  be  made 
out  of  the  fund  in  the  hands  of  die  administrator  arising 
from  the  sale  of  the  property,  which  sale  could  not  take 
place  until  the  death  of  the  life  tenant.  The  decree  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 
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White  vs.  Mandeville. 

1.  Where  a  distress  warrant  was  sued  out  and  placed  fn  the  hands 
of  a  levying  officer,  he  was  authorized  and  coiniuanded  to  collect 
it,  and  his  authority  to  collect  the  whole  included  authority  to 
collect  a  part  of  tlie  amount.  A  partial  payment  to  aim  discharged 
the  deiend&nt  pro  tanto,  and  the  plaintiff  must  look  to  the  officer 
for  the  amount  so  paid. 

(a«)  If  a  defendant  in  a  common  law  execution  makes  an  affidavit  of 
illegality,  on  the  ground  of  partial  payment,  he  must  pay  the  amount 
which  he  admits  to  be  due,  or  the  levying  officer  will  proceed  to 
raise  that  amount ;  but  in  cases  of  distress  warrants,  &n  affidavit 
that  the  sum  or  some  part  thereof  is  not  due  is  sufficient , 

(6.)  The  verdict  of  a  jury  in  a  justice's  court  having  faded  to  allow 
any  credit  for  a  payment  by  the  defendant  to  the  collecting  officer 
of  a  part  of  the  amount  claimed  to  be  due,  certiorari  was  the  proper 
remedy ;  and  it  was  error  to  tax  the  costs  of  such  a  certiorari  on  the 
the  party  petitionins;  for  it. 

2.  The  regular  day  for  holding  a  justice's  court  was  Friday ;  the  hear- 
ing of  the  case  was  postponed  until  the  next  day,  as  the  defendant 
alleged  in  his  petition,  for  certiorari^  by  his  consent ;  the  answer 
of  the  justice  stated  that  the  defendant  consented  to  postpone  it 
until  the  following  Monday ;  a  traverse  was  filed  to  this  portion  of 
the  answer,  but  was  stricken  by  the  court  as  immaterial : 

Held,  that  a  justice's  court  is  one  of  limited  jurisdiction,  and  has  only 
such  powers  as  are  conferred  upon  it  by  law.  It  must  be  held  at 
fixed  times  and  places,  and  all  continuances  must  be  from  term  to 
term.    A  judgment  rendered  out  of  term  is  void. 

(a.)  If  a  justice  continued  a  case  contrary  to  law,  the  consent  of  par- 
ties th:)reto  could  not  make  it  valid. 

(&.)  It  is  not  decided  that  justices'  courts  may  not  hold  a  term  last- 
ing for  more  than  one  day,  if  the  times  are  fixed  in  advance.  It 
would  seem  that  this  might  be  done. 

March  18.  18»1. 

Distress  Warrant.  Oflicers.  Execution.  Justice  Courts. 
Before  Judge  Harris.  Carroll  Superior  Court.  October 
Adjourned  Term,  1883. 

Reported  in  the  decision. 

J    L.  Cobb;  W.  F.  Brown,  by  Candler,  Thomson  & 
Candler,  for  plaintiff  in  error. 
V  72-46 
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Reese  <fe  Adamsok,  by  Uakkx&on  &  Fkkples,  for  tic* 
fendant. 

Hall,  Justice. 

Mandeville  sued  out  a  distress  warrant  against  White 
for  rent,  amounting  to  one  hundred  dollars.  When  the 
warrant  was  levied,  White  paid  the  levying  officer  sixty- 
six  dollars,  which  he  admitted  to  be  due  the  plaintiff,  and 
made  oath  that  the  balance  distrained  for  was  not  due,  and 
gave  security  for  the  eventual  condemnation  money.  The 
issue  thus  made  was  duly  returned  to  the  justice's  court, 
where  it  was  tried,  upon  appeal,  by  a  jury.  Although  there 
was  no  dispute  as  to  the  amount  paid  by  White  to  the 
levyin^ii;  officer,  the  jury  returned  a  verdict  finding  for  the 
plaint  ilT  one  hundred  dollars,  with  interest  and  cost.  The 
-defendant  carried  this  finding,  by  certiorari^  to  the  superior 
court,  and  upon  the  hearing,  the  writ  of  certiorari  was 
•overruled  and  disallowed  by  the  judgment  of  tiie  court. 
In  this  we  think  there  was  error. 

1.  The  verdict  was  clearly  for  sixty-six  dollars  more 
than  it  should  have  been;  the  warrant  was  credited  with 
this  amount,  and  the  credit  should  have  been  allowed. 
Had  this  been  a  common  law  execution,  instead  of  a  dis- 
tress warrant,  the  defendant,  under  the  30th  rule  of  court, 
Code,  §1349,  if  he  would  stay  the  execution  of  the  process 
as  to  the  amount  admitted  to  be  due  by  affidavit  of  ille- 
gality, would  have  been  compelled  to  pay  it.  The  law  in 
relation  to  distress  warrants  is  more  liberal,  however,  and 
he  is  allowed  to  file  his  counter-affidavit,  by  complying 
with  the  other  provisions,  where  he  swears  that  "  the  sum, 
or  some  part  thereof, "  distrained  for  is  not  due.  Code, 
§40^3.  The  officer  in  charge  of  the  warrant  had  full 
autliority  to  collect  it;  this  he  was  commanded  to  do.  If 
lie  had  authoritv  to  collect  the  whole,  no  reason  occurs  to 
US  why  he  could  not  collect  a  part.  The  payment  to  him 
discharges  the  defendant  to  the  extent  that  it  goes,  and 
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the  plaintiff  must  look  to  him,  and  not  to  the  defendant,  for 
the  amount. 

There  was  no  other  mode  of  correcting  this  error,  in  the 
verdict  of  the  justice's  court  jury,  than  by  certiorari^  and 
the  defendant,  for  pursuing  that  remedy,  should  not  be 
taxed  with  tlie  cost  of  that  proceeding. 

2.  It  seems  that  the  regular  day  for  holding  the  justice's 
court,  at  which  this  issue  was  tried,  was  Friday,  and  the 
hearing  of  the  case  was  postponed  until  the  next  day, 
as  the  defendant  alleges,  by  his  consent,  but  the  answer  of 
the  justice  sets  forth  that  he  consented  to  postpone  it  until 
the  following  Monday.  This  portion  of  the  answer  was 
traversed,  and  issue  was  found  upon  the  cause.  When  it 
was  to  be  heard,  the  court,  on  motion,  ordered  the  traverse 
to  be  stricken,  at  the  cost  of  defendant,  because  the  ques- 
tion it  .raised  was  immaterial.  Code,  §4066.  Whether 
this  decision  was  correct  or  not  is  immaterial ;  the  point  is 
as  to  the  power  of  the  court  to  continue  the  case.  If  this 
continuance  was  contrary  to  law,  the  consent  of  parties 
thereto,  could  not  validate  it.  59  Oa.^  532 ;  56  Id.,  282. 
The  court  is  one  of  limited  jurisdiction,  and  has  only  such 
powers  as  are  conferred  upon  it  by  law.  The  constitution 
declares  that  it  shall  sit  "  monthly  at  fixed  times  and 
places."  Code,  §5 1 53,  and  the  act  of  the  general  assembly 
of  1878,  to  carry  into  effect  this  provision  of  the  constitu- 
sion  (Code,  M130)  requires  "  all  continuances  in  justices' 
courts  to  be  from  term  to  term."  This  judgment  was  ren- 
dered out  of  term  and  is  void.  Upon  these  grounds,  the 
certiorari  should  have  been  sustained,  and  the  cause  cer- 
tified and  sent  back  to  the  justice's  court,  with  directions 
to  rehear  the  issue  made,  at  a  regular  term  of  that  court. 

No  question  is  made  by  the  record  as  to  the  length  of 
the  terms  of  justices' court,  and  no  opinion  is  given  upon 
that  point ;  possibly  the  terms  may  continue  more  than  a 
single  day,  if  the  times  are  fixed  in  advance  ;  at  least,  we 
see  no  reason  why  this  may  not  be  done.  Certain  it  is 
that  the  act  of  1858,  p.  92,  authorizes  them  to  be  held  two 
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or  more  days,  where  their  business  requires  such  prolonged 
terms.  There  is  no  necessary  conflict  between  this  provision 
and  the  act  of  1878,  embodied  in  Code,  §4130.  The  act 
of  1 858  is  cited  by  the  editor  in  the  margin  of  this  section, 
but  this  provision  is  not  found  in  the  section  itself,  nor 
elsewhere  in  the  Code,  so  far  as  we  can  discover. 
Judgment  reversed. 


Ensiqn  vs.  Sharp. 

1.  If  one  agreed  to  build  a  party  wall,  resting  half  upon  his  own  land 
and  half  upon  the  land  of  an  adjoining  land  owner,  furnishing  the 
material  and  labor  therefor,  and  such  adjoining  land  owner  agreed 
that,  upon  its  completion,  he  would  pay  one-half  of  the  cost  thereof, 
and  should  own  a  joint  interest  therein,  and  have  the  right  to  use 
it  whenever  he  desired  to  build  upon  his  own  land ;  and  as  the 
land  of  the  adjoining  owner  did  not  extend  as  far  north  as  the  wall, 
it  was  agreed  that  the  party  erecting  it  should  convey  to  him  the 
small  strip  of  land  lying  northward  of  where  his  line  terminated, 
such  contract  was  absolute  and  not  conditional;  the  covenants 
therein  were  independent,  and  the  breach  of  one  did  not  reli^'e 
from  the  obligation  of  another.  Therefore,  a  conveyance  by  the 
party  building  the  wall  was  not  a  condition  precedent  to  the  en- 
forcement of  his  claim  against  the  adjoining  owner  for  his  propor- 
tion of  the  cost  thereof. 

(a. )  In  case  of  concurrent  conditions,  to  be  simultaneously  performed, 
if  one  party  is  ready  and  willing,  and  offers  to  perform,  and  the 
other  will  not,  the  first  is  discharged  from  the  performance  of  hie 
part,  and  may  maintain  an  action  against  the  other^ 

2.  A  proceeding  at  law,  which  set  out  a  contract  such  as  that  stated 
above,  and  sought  to  enforce  it  for  the  purpose  of  recovering  one- 
half  of  the  cost  of  building  the  wall,  was  practically  as  effectual  as 
a  bill  for  the  specific  execution  of  the  contract.  Under  it  the  plain- 
tiff obtained  a  judgment  for  money  due  to  him,  while  the  defendant 
is  protected  in  his  right  to  the-conveyance  of  the  land  he  purchased 

March  18, 1884. 

Contracts.    Before  Judge  Stewart.    Monroe  Superior 
Court.     February  Terra,  1883. 

Cyrus  Sharp  brought  suit  against  Charles  A.  Ensign, 
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alleging  that  he  and  defendant  were  adjoining  landowners ; 
that  he  desired  to  build  a  brick  building;  that  prior 
thereto,  both  parties  entered  into  a  contract  which,  in  sub- 
stance, was,  "that  petitioner  should  erect  the  east  wall  of 
said  brick  building,  half  on  petitioner's  ground  and  half 
upon  the  ground  of  said  Ensign,  and  upon  the  completion 
of  the  wall,  said  Ensign  was  to  pay  half  the  cost  of  erect- 
ing said  wall,  and  was  to  own  a  joint  interest  in  the  same, 
and  have  the  right  to  use  the  same  whenever  he  desired 
to  build  on  his  land;  and  it  was  further  agreed,  that  as  the 
land  of  said  Ensign  did  not  extend  as  far  north  as  the  brick 
wall  extended,  your  petitioner  was  to  convey  to  the  said 
Ensign  the  small  plat  of  land  lying  between  the  north  line 
of  the  store  of  Ensign  and  a  parallel  lino  running  east,  begin- 
ning at  the  northeast  corner  of  said  brick  store,  which  land 
belongs  to  petitioner,  and  he  is  now,  and  has  ever  been 
ready  to  convey  the  same,  as  agreed,  upon  payment  of  the 
money."  The  declaration  then  alleged  the  amount  of 
the  indebtedness  claimed  under  such  contract,  and 
prayed  process. 

Defendant  pleaded  the  general  issue. 

The  evidence  was  conflicting  as  to  whether  (he  contract 
was  made  with  defendant  or  his  father ;  whether  the  lat- 
ter was  authorized  to  contract,  or  his  action  was  ratified, 
and  also  as  to  the  amount  of  ground  that  was  to  be  con- 
veyed by  plaintiff  to  defendant-  It  api)eared  that  no 
deed  had  been  tendered  by  the  plaintiff;  but  a  witness 
for  him  testified  that  the  father  of  defendant  prepared  a 
deed  for  plaintiff  to  sign,  and  upon  being  informed  that 
it  covered  more  ground  than  was  agreed,  and  that  plain- 
tiff would  convey  only  the  amount  which  he  claimed  was 
agreed  upon,  he  said  defendant  would  not  pay  unless  it 
was  signed. 

The  jury  found  for  the  plaintiff  $92.33,  and  that  execu- 
tion do  not  proceed  until  i)laintiir  should  file  in  the  clerk's 
ofTico  a  fee  simple  deed  to  the  strip  of  land  described  in 
his  declaration.      Defendant   moved  for  a  new  trial  on 
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grounds  which  are  sufficiently  stated  in  the  decision.    The 
motion  was  overruled,  and  he  excepted. 

T.  B.  Cabaniss  ;  A.  D.  Hammond,  for  plaintiff  in  error. 

Berner  &  Turner,  for  defendant. 
Hall,  Justice. 

i 

The  plaintiff's  declaration  sets  forth  an  absolute  and  not 
a  conditional  contract,  and  avers  part  performance,  with  a 
tender  of  full  performance,  on  his  part. 

There  is  no  dispute  that  the  plaintiff  furnished  the  ma- 
terial and  built  the  wall  in  question  ;  the  only  controversy 
was  as  to  the  quantity  of  land  the  plaintiff  agreed  to  con- 
vey to  the  defendant  in  connection  with  one-half  of  the 
wall.  This  question  was  plainly  submitted  to  the  jury, 
and  they  found  in  favor  of  the  plaintiff's  version.  On  the 
question  in  issue,  the  testimony  was  in  distressing  conflict 
There  was  evidence  enough  to  sustain  the  verdict,  and  the 
court  did  not  err  in  refusing  to  set  it  aside  and  grant  a  new 
trial ;  at  least,  there  was  no  abuse  of  discretion  in  refusing 
the  new  trial.  The  contract,  as  set  forth  in  the  plaintiff's 
declaration,  and  as  substantially  proved  by  his  witnesses  on 
the  trial,  was,  that  plaintiff  should  erect  the  east  wall  of 
his  building,  one-half  on  his  own  and  the  other  half  on  de- 
feiulant's  land,  and  upon  the  completion  of  the  same,  de- 
fendant was  .to  pay  one-half  the  cost  thereof,  and  was  to 
own  a  joint  interest  therein  with  plaintiff,  and  have  the 
right  to  use  it  whenever  lie  desired  to  build  on  his  land ; 
and  as  the  land  ot*  defendant  did  not  extend  as  far  north 
as  the  wall  did,  that  plaintiff  should  convey  to  him  the 
small  plat  of  groun  1  lying  between  the  north  line  of  his 
store,  and  a  parallel  line  running  east,  beginning  at  the 
northeast  corner  of  plaintiff's  brick  store,  which  plat  of 
land  then  belonged  to  plaintiff.  The  court  instructed  the 
jury,  that  if  the  contract  wa-^  that  the  plaintiff  was  to  build  a 
'•y^all  half  on  defendant's  land,  and  was  to  furnish  the  ma- 
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terial  and  labor,  and  if  the  defendant  was  to  pay  for  one- 
half  of  the  same,  and  plaintiff  was  to  convey  one-half  of 
the  land  on  which  the  wall  is  situated,  together  with  any 
other  number  of  feet  in  the  rear  of  defendant's  building,  as 
far  bai*k  as  the  brick  wall  ran,  or  farther,  as  they  might 
believe  from  the  evidence,  then  they  would  be  authorized 
to  return  a  verdict  for  the  plaintiff  for  one-half  the  amount 
the  wall  cost,  and  that  the  execution,  which  should  issue 
on  the  judgment,  should  be  stayed  until  the  plaintiff  should 
file  in  the  clerk's  office  of  the  court  a  fee  simple  deed  con- 
veying one-half  the  wall,  and  such  other  number  of  feet 
in  the  rear  of  defendant's  store  as  they  might  find  from  the 
evidence  was  agreed  by  tne  parties  to  be  conveyed,  and 
refused  to  charge  at  the  request  of  defendant's  counsel: 

(1.)  That  this  was  a  suit  at  law,  on  the  idea  of  the  full 
performance  of  a  contract,  and  therefore  the  burden  is  on 
the  plaintiff  to  show  that  whatever  the  contract  required 
him  to  perform  was  done,  in  order  to  entitle  him  to  re- 
cover. 

(2. )  That  if  the  contract  required  a  deed  from  plaintiff  to 
defendant,  whether  it  was  for  five  feet  or  more,  the  burden 
was  on  plaintiff  to  show  a  compliance  with  this  part  of  the 
contract  before  he  was  entitled  to  recover ;  that  this  de- 
pended upon  the  evidence  of  which  they  were  to  judge ; 
that  it  must  besliown  affirmatively  that  a  compliance  with 
this  portion  of  the  contract,  as  to  the  title,  \ivas  performed 
by  the  plaintiff  before  he  could  maintain  his  suit  at  law. 

If  these  requests  contained  correct  propositions,  instead 
of  requiring  them  to  be  given  in  charge  to  the  jury,  they 
should  have  been  taken  advantage  of  by  a  motion  to  non- 
suit the  plaintiiPs  action  at  the  close  of  his  testimony,  or 
a  demurrer  to  the  declaration  should  have  been  insisted 
upon  before  this  stage  of  the  trial  had  been  reached.  The 
defendant  did  neither,  but  relied  on  his  plea  of  the  general 
issue,  filed  to  the  suit.  It  was  manifest  from  the  plain- 
tiff's declaration,  that  he  had  not  made  out  and  tendered 
the  conveyance,  before  instituting  his  suit,  while  he  avowed 


712  SUPREME  COURT  OF  GEORGIA. 

Ensign  r«.  Sharp. 

liis  readiuoss  to  do  so  when  he  received  pay  for  the  work 
done  and  ]naterial  furnished,  and  the  evidence,  as  we  have 
seen,  was  to  the  same  effect.  It  is  true  that  it  appeared 
that  tlie  plaintiff  refused  to  execute  to  defendant  a  deed 
for  a  hir^er  quantity  of  land  than  he  claimed  he  was  bound 
to  convey  by  the  terms  of  the  contract  between  them,  but 
offered  at  that  time,  and  before  the  commencement  of  his 
suit,  to  coiivey  the  quantity  he  alleged  he  had  agreed  to 
vonvey. 

1.  We  Jo  not  think  this  conveyance  was  a  condition 
precedent,  but  was  rather  a  condition  concurrent  with 
others,  which  made  up  the  entire  contract.  As  before  in- 
timated, this  was  an  absolute  and  not  a  conditional  con- 
tract, and  every  covenant  therein  was  independent  of 
others,  and  the  breach  of  one  did  not  relieve  from  the  ob- 
ligation of  another.  Code,  §2721,  and  citations  thereun- 
der. In  BIfjgerava.  Pace^  5  Oa.^  171,  175,  this  court  held 
that  where,  by  the  understanding  of  the  parties  to  a  con- 
tract, the  conditions  were  concurrent,  and  one  was  ready 
and  willing  and  ollercd  to  perform,  and  the  other  was  not, 
the  first  was  discharged  from  the  ])erformance  of  his  part, 
and  mi'rht  maintain  an  action  against  the  other.  Lumpkin 
J.,  said  in  tliiscase:  ^'The  delivery  of  the  corn  and  the 
payment  of  tlie  money  were  to  be  done  at  tlie  same  time. 
They  were  concurrent  conditions  to  be  simultaneously 
perfornnvl.  And  the  doctrine  is,  that  if  one  party  is  ready 
and  williijj;,  and  offers  to  perform,  and  the  other  will  not, 
the  lll•^t  is  discharged  from  the  performance  of  his  part, 
and  may  maintain  an  action  against  the  other.  Goodison 
V8.  Nunn,  4  T.  K,  7G1 ;  Jones  vs.  Buckley,  Doug.,  684.'' 
Here  the  plaintiflF  had  furnished  the  labor  and  material, 
and  erected  the  wall,  and  was  ready  and  willing  and  oflered 
to  convey  to  the  defendant  so  much  of  the  land  as  he  un- 
derstood l)y  tlie  terms  of  tlie  contract  lie  was  bound  to 
convey,  which  the  jury  have  found  was  the  quantity  agreed 
to  be  conveyed,  but  the  defendant  would  not  pay  what  he 
admits  he  was  to  pay  of  the  cost  of  the  erection,  unless 
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the  plaintiflf  would  convey  a  larger  quantity  of-  land  than 
the  finding  of  the  jury  shows  he  was  entitled  to. 

2.  For  all  practical  purposes,  this  proceeding,  on  the  part 
of  the  plaint iif,  was  as  effectual  as  would  have  been  a  bill 
for  the  specific  execution  of  the  contract.  Under  the 
power  to  mould  verdicts  at  law.  Code,  §§3562,  3032,  the 
plaintiflf  has  a  judgment  for  the  money  due  to  him,  while 
the  defendant  is  protected  in  his  right  to  the  conveyance 
for  the  land  he  purchased.  In  this  view,  what  does  it 
matter,  whether  this  conveyance  was  a  condition  precedent, 
or  whether  it  was  concurrent  with  other  conditions  of  the 
contract?  The  result  of  the  trial  is  such  as  it  should  have 
been  ;  there  was  no  error  in  the  charge  of  the  court,  or  in 
his  refusal  to  charge  as  requested. 

Judgment  affirmed. 


Anderson,  administrator,  vs.  Bkown. 

[Hall,  Justice,  being  disquaiiAcd,  Judge  Clarke,  of  the  Patauia  circuit,  waf  de 

Blgiiated  to  preside  la  his  stead.] 

1.  Tho  verdict  is  sustained  by  the  evidence. 

2.  The  title  to  property  set  aside  to  a  bankrupt  as  an  exemption  is  ab- 
solutely in  him,  and  there  is  no  law  prohibiting  him  frpm  aliena- 
ting or  encumbering  such  exempted  property,  though  done  before 
his  final  discharge. 

(a.)  Where  articles  of  agreement  set  forth  mutual  covenants,  they 
constituted  a  valuable  consideration  from  each  party  to  the  other. 
In  this  case  the  articles  contemporaneous  with  the  note^  deed  and 
bond  for  titles,  constitute  with  them  one  contract.  They  must,  ali 
be  construed  together,  and  the  consideration  ot  the  main  transac- 
tion runs  through  all  tne  branches. 

(6.)  The  true  test  of  testamentary  character  in  a  writing  is,  whether 
its  effei^t  appears  to  be  deferred  til!  the  death  of  the  maker  and 
appointed  to  take  place  in  that  event. 

3.  While  parol  testimony  is  inadmissible  to  alter  the  terms  a.nd  con- 
ditions of  a  written  contract,  it  is  admissible  to  show  the  circum- 
stances under  which  a  note  was  made,  to  explain  the  consideradoD 
and  show  that  it  was  not,  in  fact,  based  on  the  consideration  which 
appeared  upon  its  face,  but  what  its  true  consideration  was. 

4t  In  a  contest  between  an  administrator  and  another  concerning  oer- 
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tain  lands,  tax  returns  made  by  the  intestate  of  the  administrator, 
in  which  he  returned  the  lands  as  the  property  of  the  other  party, 
were  admissible  in  evidence  as  admissions  against  his  title. 
6.  A  policy  of  insurance  issued  to  the  intestate,  insuring;  the  improve- 
ments on  the  laud  as  his  property,  was  properly  rejected  from  evi- 
dence. The  policy  was  the  statement  (^T  the  company,  not  of  the 
insured,  and  it  was  irrelevant  as  a  contradiction  of  the  admissions 
of  the  intestate,  because  he  still  had  an  insurable  interest  in  the 
property. 

6.  Under  a  bill  by  an  administrator  to  recover  certain  land  conveyed 
by  his  intestate,  the  existence  of  judgments  and  claims  against  the 
estate  and  the  insolvency  of  the  decedent  being  admitted,  it  was 
irrelevant  to  go  into  a  full  exhibition  of  the  liabilities  of  the  estate. 

(a.)  A  grantor  cannot  plead  against  his  conveyance  to  his  grantee 
and  the  possession  of  the  latter  his  own  fraud,  nor  can  an  admin- 
istrator plead  his  intestate's  fraud  {qt  that  purpose. 

7.  One  ground  on  which  it  was  sought  to  set  aside  certain  articles  of 
agreement  being  the  imbecility  and  incapacity  of  a  party  thereto, 
and  his  administrator,  who  brought  the  action  after  his  death,  hav- 
ing testified  at  length  to  establish  that  the  decedant  had  always 
been  a  man  greatly  deficient  in  business  sense  and  force,  and  that 
for  many  years  prior  to  his  trade  with  defendant  he  had  been  in- 
competent to  make  trades,  it  was  admissible  to  show,  on  cross- 
examination,  that  the  witness  himself  had  traded  with  the  dece- 
dent in  regard  to  interests  amounting  to  $10,030.09,  although  it 
was  five  years  prior  to  the  making  of  the  contract  in  controversy. 
In  such  cases  the  inquiry  is  not  usually  confined  to  precise  and 
narrow  limits  of  time. 

^  Where  a  witness  has  been  examined  by  interrogatories,  a  party 
may  withdraw  his  cross-interrogatories  and  then  object  to  the  use 
of  anHwera  tliereto  by  the  other  side,  if  they  are  objectionable,  as 
coming  from  the  ofiering  side,  provided  that  such  witlidrawal  is 
made  before  the  interrogatories  are  read  to  the  jury ;  but  upon  an 
oral  examination,  a  party  asking  a  cross  question  and  eliciting  an 
unfavorable  reply,  which  the  other  side  could  not  have  introduced, 
cannot  have  the  legitimate  answer  to  his  own  question  ruled  out ; 
and  the  same  principle  applies  to  cross-interrogatories  and  answers 
after  they  have  been  read  to  the  jury. 

April  8,  1884. 

Bunkniptcy.  Dc^btor  and  Creditor.  Insolvency.  Con- 
tracts. Evidence.  D.u^ds.  Wills.  Admissions.  Ad- 
ministrators and  Executors.  Plstoppel.  Fraud.  Prac- 
tice in  Supreme  Court.     Practice  in  Superior  Court.     Be- 
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fore  Judge  Simmons.    Houston  Superior  Court.    October 
Term,  1883. 

Reported  in  the  decision. 

A.  A.  DoziER ;  R.  N.  Holtzolaw  ;  H.  M.  Holtzolaw,  for 
plaintiff  in  error. 

r 

B.  M.  Davis  ;  W.  8.  Wallaob,  for  defendant. 
Clarke  Judgb. 

On  May  29- 1877,  the  following  transaction  occurred  be- 
tween the  intestate  of  plaintiff  in  error  and  the  defend- 
ant in  error . 

Intestate  executed  to  said  defendant  his  promissory  note 
for  $723.00,  due  December  1,  thereafter.  For  security 
thereto,  he  made  to  the  same  a  fee  simple  warranty  deed 
to  certain  lands,  and  received  back  from  him  a  bond  to 
reconvey  in  paym  mt  of  the  note  Contemporaneously, 
they  joined  in  a  written  agreement  under  their  seals,  aud 
attested  by  two  witnesses,  wherein  "  the  said  Glenmore 
T.  Brown  a^ees,  covenants  and  contracts  with  said  Tooke, 
that, if  said  Tooke  should  fail,  during  his  life,  to  pay" 
said  note,  the  said  Brown  "  shall  not,  during  the  life  of 
Susan  Tooke,  the  wife  of  said  Joseph,  if  she  shall  survive 
said  Joseph,  so  press  said  claim,  or  note,  as  to  deprive  the 
said  Susan  ol  the  full  enjoyment,  for  her  natural  life,  of 
the  use  and  enjoyment  of  said  lauds.'*  The  said  intestate 
therein  covenants  and  agrees,  for  himself,  his  heirs,  ex- 
ecutors and  administrators  and  assigns  that,  in  the  event 
said  Brown  carries  out  his  covenant  aforesaid,  '^then"  the 
said  Tooke  '  surrenders  up  to  said  Brown  his  bond  for 
titles  to  said  land  anJ  all  right  to  pay  for  the  same,  and 
to  have  title  thereto  made  as  specified  in  said  bond  ;  but 
that  said  lands,  after  the  death  of  said  Susan,  shall  revert 
and  become  al)solutely  vested  in  said  Brown,  his  heirs  and 
assigns.''    In  January,  1^80,  about  the  first  day,  Tooke 
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put  Brown  into  possession  of  the  land.  On  March  22. 
1880,  Brown  executed  a  note  of  which  here  follows  a 
copy,  to-wii 

"On  the  first  day  of  October  next,  I  promise  to  pay  Joseph  Tooke, 
landlord,  or  bearer,  four  thousand  pounds  low  middling  lint  cotton, 
for  tlie  rent  of  his  fann  upon  which  he  is  now  residing.  March  22d, 
1880.  G.  T.  Brown." 

On  the  back  of  the  note  was  at  the  same  time  entered : 

"I  this  day  transfer  the  within  rent  note  to  John  G.  Brown,  as 
collateral  to  our  promissory  note  for  three  hundred  and  twenty-six 
-ffh  dollars.    March  22, 1880.  Joseph  Tooke." 

The  note  was  then  delivered  to  John  G.  Brown  from 
whom  it  was,  at  the  trial,  obtained  l)y  8uhpmna  duces  tecum. 
Joseph  died  in  April,  18^0,  and  Mrs.  Tooke  about  four 
months  after.  In  March,  1881,  plaintiff  in  error  qualified 
as  administrator  In  September  following,  he  filed  his  bill 
against  Glenmore  T.  Brown,  making  the  following  charges, 
to-wit :  That  said  deed,  bond  for  titles  and  Tooke's  note 
were  made  as  aforesaid ;  that  Brown  rented  the  land  for 
18S0  from  Tooke,  giving  therefor  his  note  above  copied, 
on  an  agreement  that  the  amount  of  such  rent  should  be 
credited  on  Tooke's  said  debt  to  Brown  ;  that  Brown,  with- 
out express  contract,  had  held  possession  of  the  lands  for 
1881  and  owed  a  like  amount  for  rent  of  that  year  also ; 
that  he  was  indebted  to  the  estate  for  certain  personalty 
on  the  place  at  Tooke's  death,  and  appropriated  by  Brown, 
making  up  more  than  enough  to  settle  up  Tooke's  note. 
The  bill  prays  for  an  accounting,  and  that  the  defendant 
may  be  required  to  execute  to  complainant,  as  administra- 
tor a  reconveyance  according  to  the  terms  of  the  said 
bond. 

Defendant  answered,  setting  up  said  articles  of  agree- 
ment, and  compliance  with  his  covenant  therein.  He  de- 
nies that  he  took  possession  of  said  lands  as  Tooke's  tenant, 
under  a  contract  for  rent,  but  charges  that  said  Tooke  in- 
duced him  to  take  inmiediate  possession  of  the  land  as  his 
own,  under  the  deed,  and  in  consideration  therefor  to  make 
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provision  for  the  support  of  Tooke  and  wife  during  life; 
that  Tooke,  being  old  and  infirm  and  unable  to  carry  on 
the  farm,  did,  for  his  own  comfort  and  that  of  his  wife, 
urge  upon  defendant  this  arrangement  He  alleges  that 
his  note,  purporting  to  have  been  given  for  rent,  was  really 
given  to  enable  Tooke,  by  its  transfer,  to  raise  a  sum  in 
cash  to  meet  certain  emergencies  of  bad  healtli,  for  medi- 
cal attention,  etc.,  and  was,  as  soon  as  executed,  trans- 
ferred to  John  G.  Brown,  who  advanced  the  needed  money 
on  it  for  such  purposes.  He  says  that  he  not  only  fore- 
bore  to  press  his  claim  during  the  life-time  of  Mrs.  Tooke 
and  of  Joseph  Tooke,  but  that  they  lived  on  it  under  his 
care,  and  that  he,  by  Tooke's  request,  and  supported  them 
from  the  time  he  took  possession  as  long  as  they  lived. 
He  admits  receiving  some  of  the  personalty,  but  alleges 
cash  payment  therefor.  He  denies  that  anything  has  ever 
been  paid  on  Tooke's  note,  and  that  respondent  owes  any- 
thing to  the  estate  for  rent.  He  claims  that  since  the 
death  of  Mrs.  Tooke,  he  hao  held  the  lands  as  his  own  ab- 
solute property^  under  said  deed,  articles  of  agreement  and 
compliance  aforesaid,  by  virtue  whereof  he  insists  that 
the  title  did,  at  her  death,  become  absolute  in  him. 

By  amendment,  the  complainant  charged  that  said  arti- 
cles of  agreement  were  void,  on  various  grounds  herein- 
after particularly  set  forth,  and  also  because  of  the  mental 
imbecility  or  incapacity  of  his  intestate.  All  these  issues 
of  fact  were  submitted  to  the  jury,  a  verdict  was  rendered 
for  the  defendant,  a  motion  for  new  trial  was  made  and 
overruled,  and  the  refusal  of  said  motion  is  assigned  as 
error. 

1.  The  first  and  second  grounds  of  the  motion  for  a  new 
trial  are  an  impeachment  of  the  finding  of  the  jury,  as 
"contrary  to  the  evidence  and  the  principles  of  justice 
and  equity,"  and  as  "decidedly  and  strongly  against  the 
weight  of  evidence."  There  certainly  was  enough  evi- 
dence in  favor  of  the  finding  to  sustain  the  verdict. 
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2,  3.  Complainant  objected  to  the  said  articles  of  agree- 
ment as  evidence,  on  the  following  grounds : 

( 1 .)  Because  these  lands  had  been  set  aside  as  an  exemp- 
tion in  bankruptcy  to  Joseph  Tooke,  who  had  not  been 
discharged,  and  this  was  an  attempt  to  alietiate  or  encum-  ' 
ber  them,  and  void. 

(2.)  Because  it  was  a  conveyance  of  an  insolvent  at  the 
time  to  respondent,  reserving  a  benefit  and  possession  to 
himself,  the  grantor,  and  is  void. 

(3.)  B3c:iuso  it  purports  to  convey  a  future  interest  in 
lands,  and  not  to  operate  lo' transfer  title  immediately,  and 
.is  not  good  as  a  deed. 

(4.)  Because  it  purports  to  convey  a  future  interest  in 
lands,  and  not  to  operate  to  transfer  the  title  until  after 
the  death,  not  only  of  the  grantor,  but  of  his  wife  also, 
and  is  therefore  testamentary,  and  not  properly  witnessed, 
and  is  void. 

(5.)  Because,  being  a  testamentary  paper,  not  properly 
witnessed  or  probated,  it  cannot  be  admitted  in  evidence. 

(6.)  Because  there  is  no  warranty  in  the  agreement,  no 
conditions  on  either  party  which  are  compulsory,  is  a  nw- 
dumpacttun^  works  no  forfeiture,  andis  void. 

Over  all  this  array  of  objections,  the  court  admitted  the 
articles  in  evidence,  and  that  ruling  is  the  3d  ground  as- 
sumed in  the  motion  for  new  trial. 

It  appears  in  the  record,  as  a  solemn  admission  by  de- 
fendant, that  Tooke  had  been  adjudicated  a  bankrupt; 
that  tliese  lands  had  been  assigned  to  him  as  exempt;  and 
that  he  had  not  been  discharged,  but  that  the  proceedings 
in  bankruptcy  were  still  pending  at  the  execution  of  the 
contract  in  question.  But  there  is  no  law  prohibiting  a 
bankrupt  from  alienating  or  encumbering  his  exempted 
property.    The  title  to  it  is  absolutely  in  himself. 

While  the  insolvency  of  Tooke  sufficiently  appears,  we 
know  of  no  law  which  prevents  an  insolvent  from  convey- 
ing away,  in  good  faith,  his  land  exempted  in  bankruptcy, 
as  a  security  for  a  debt,  openly  reserving,  by  bond  for 
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titles,  a  right  to  redeem  on  payment  of  the  debt.  We 
know  no  law  which  prohibts  him  from  selling,  in  good 
faith,  the  remainder,  after  a  life  estate  to  himself  and  wife, 
so  as  to  bind  himself. 

The  former  is  what  he  did  by  his  deed  of  conveyance, 
and  by  taking  Brown's  bond  for  titles.  Perhaps  the  latter 
is  one  mode  of  stating  the  effect  of  the  articles  of  agreement. 
The  administrator  could  not  set  up  this  objection  to  the 
acts  of  his  intestate.  These  articles,  contemporaneous 
with  the  note  and  deed  of  Tooke  and  Brown's  bond  for 
titles,  constitute,  with  them,  one  contract,  and  they  must 
all  be  construed  together.  The  consideration  of  the  main 
transaction  runs  through  all  the  branches.  The  articles 
of  agreement  set  forth  mutual  covenants,  which  constitute 
a  valuable  consideration  from  each  to  the  other. 

It  is  said  that  the  agreement  purports  "to  convey  a  fu- 
ture interest  in  lands,  and  not  to  operate  to  transfer  title 
immediately,"  and  that  it  is  therefore  void.  On  the  ques- 
tion of  the  admissibility  of  the  paper  in  evidence,  it  mat- 
ters not  whether  it  be  called  a  deed  of  conveyance,  or  a 
contract  providing  terms,  under  which  a  title,  otlierwise 
conveyed,  could  be  relieved  from  conditions  of  defeasance. 
It  was  a  part  of  the  written  contract  of  the  parties  about 
this  land,  out  of  which  and  according  to  which  they  hold 
their  respective  rights.  We  can  see  no  force  in  the  ob- 
jection number  3,  unless  we  take  it  to  be  an  incomplete 
statement  of  the  idea  contained  in  the  4th  and  5th  objec- 
tions, which  set  up  that  the  contract  expressed  in  the 
articles  was  not  to  take  effect  till  the  death  of  Tooke,  and 
that  the  agreement  was  therefore  testamentary  in  its' char- 
acter, and,  for  want  of  due  attestation  as  a  will,  -altogether 
void. 

The  true  test  of  testamentary  character  in  a  writing  is, 
whether  its  effect  appears  to  be  deferred  till  the  death  of 
the  maker,  and  appointed  to  take  place  upon  that  event 

The  true  construction  of  the  entire  contract  witnessed 
by  these  papers  is  this :  the  deed  conveyed  the  fee  simple 


720  SUPREME  COURT  OF  GEORGIA. 


Anderson,  adminiBtmtor,  vs.  Brown. 


title,  CO  hist-anti^  but  Brown  then  and  there  assumed  an 
obligation  to  re-convey  upon  a  condition  expressed.  By 
the  articles  of  agreement,  an  additional  immediate  efTect 
took  place,  viz. :  that  Brown's  obligation  to  re-convey  uas 
then  and  there  so  modified  that  he  might  relieve  himself 
from  it  ])y  patiently  and  forbearingly  allowing  Mrs.  Tooke 
to  enjoy  the  use  of  the  land  during  her  life,  long  or  short ; 
to  which  forbearance  he  then  and  there  bound  himself  bv 
a  solemn,  sealed  covenant.  These  rights  and  liabilities 
were  all  fixed  at  once  by  the  execution  of  the  contract 
in  all  its  several  parts.  It  is  true,  that  one  of  its  condi- 
tions might  have  to  bo  performed  after  Tooke's  death. 
But  it  might  not.  Brown's  covenant  was  to  forbear  during 
Mrs.  Tooke's  life.  Had  she  died  before  her  husband,  and 
had  Brown  forborne  till  her  death,  he  would  have  been 
free  to  proceed  against  Mr.  Tooke,  without  losing  the  bene- 
fit of  Tooke's  covenant  expressed  in  these  articles.  The 
articles,  tliereforo,  are  not  testamentary  in  their  nature. 
They  were  properly  admitted  in  evidence. 

4.  John  G.  Brown  testified  as  follows  in  regard  to  the 
aforesaid  note  of  Brown  to  Tooke  :  "  I  wrote  it.  The  note 
was  written  by  me  in  March,  I  think.  Mr.  Tooke  had 
heard  of  a  cancer  doctor  in  Macon,  and  wanted  to  raise 
money  to  go  there.  He  went  to  work  on  Sonny  (/.  c, 
Glenniore  Brown)  to  raise  it.  The  boy  came  to  me,  and 
I  told  him  I  would  not  raise  it,  unless  he  would  fix  me  up 
some  way  to  secure  me  in  the  payment.  I  says,  I  don't 
care,  so  you  give  me  good  collateral.  He  went  off*  and 
came  back  again.  Tooke  did  not  know  what  to  do.  I 
says,  get  him  to  give  you  a  rent  note.  I  think  it  was  about 
§400  ho  wanted,  and  he  made  that  note  for  $500  to  secure 
the  amount.  Glenmore  Brown  made  the  rent  note.  I 
think  it  was  some  seven  or  eight  bales  of  cotton ;  and  his 
grandfather,  Joseph  Tooke,  signed  the  transfer,  and  I  got 
the  money  and  let  Tooke  have  it.  I  took  the  note  from 
Glenmore  Brown,  and  it  has  been  in  my  possession  ever 
since." 
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To  this  testimony  complainant  objected,  on  the  ground 
that  it  was  parol  testimony  to  contradict  the  written  note. 
The  admitting  of  it  by  the  court  constitutes  the  4th  ground 
of  the  motion  for  new  trial.  We  see  in  it  notliing  to  con- 
tradict or  vary  tlie  terms  or  conditions  expressed  in  the 
note,  or  to  add  any  new  terms  or  conditions.  It  is  no  effort 
to  get  rid  of  any  promise  mad;»,  either  as  to  the  extent  or 
time  of  fulfillment.  It  is  but  a  detailed  statement  of  the 
circumstances  under  which  the  note  was  made.  If  it  ex- 
plains the  consideration  and  tends  to  show  that  it  was  not, 
in  fact,  a  note  based  0:1  rent,  wo  understand  that  it  is 
allowable  to  show  by  parol  the  true  consideration  of  a 
note,  so  long  as  there  is  no  effort  to  graft  on  to  the  writing 
any  new  condition  or  stipulation,  or  to  strike  therefrom, 
any  stipulation  or  condition  therein  expressed. 

5.  Oertain  tax  returns  made  by  Tooke,  as  agent  for  de- 
fendant, Brown,  in  1S77  and  1873  and  18T0,  wherein  he- 
returned  these  lands  as  Brown's  property,  were  allowed 
to  go  to  the  jury  as  admissions  of  said'Tooke.  Tliis  is  the 
5th  ground  for  new  trial.  The  admissibility  of  such  ad- 
missions of  intestate  against  his  own  title,  when  offered 
in  answer  to  the  claims  of  the  administrator,  is  too  plain 
to  need  more  than  a  statement. 

f>.  In  rebuttal,  complainant  offered  a  policy  of  insur- 
ance, made  to  Tooke  December  10,  187i>,  upon  improve- 
ments on  these  lands.  On  objection,  the  court  exirluded 
it,  and  this  furnishes  the  6th  ground  in  the  motion  for  new 
trial.  The  policy  was  not  offered  with  the  application  of 
Tooke  or  any  statement  of  his.  It  is  the  statement  of  the 
company.  The  policy  is  not  set  forth  in  the  record,  so  • 
that  this  court  can  judge  with  certainty  of  its  nature  and 
bearinii;s.  We  could  not,  without  more  accurate  knowl- 
edge of  it,  hold  that  the  court  below,  where  it  was  fully 
known,  erred  in  excluding  it.  It  is  also  iiTelevant  as  u 
contradiction  to  the  admissions  by  Tooke  against  his  inter- 
est, because  he  had  an  insurable  interest,  notwithstanding 
the  contract  set  up  by  Brown.  Brown's  title  had  not  then 
V  72-47 
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become  filial  and  absolute*.  The  acceptance  of  a  policy  of 
insurance  on  the  improvements  could  not  avail  as  an  as- 
sertion of  title  adverse  to  that  set  up  for  that  time  by  de- 
fendant. 

7.  The  7th  ground  of  the  motion  for  a  new  trial  is  founded 
upon  these  facts :  Complainant  offered  to  prove  ilrat  there 
were,  at  tiie  time  of  the  trial,  debts  against  the  estate,  and 
the  particular  description  of  them.  It  appears  that  he 
was  allowed  to  testify,  and  did  testify,  to  the  existence  of 
judgments  against  Joseph  Tooke,  antedating  the  trade  be- 
tween him  auil  Brown,  and  that  there  was  an  account  for 
burial  expenses  and  a  doctor's  bill.  It  was  admitted  that 
some  of  the  old  judgment  were  levied  on  these  lands,  and 
that  proceedings  were  pending  for  their  enforcement.  The 
insolvency  of  Tooke  was  a  proved  and  undisputed  fact. 
But  it  seems  that  complainant  was  not  allowed  to  prove 
fully  and  particularly  the  indebtedness  of  the  estate.  Vor 
whatever  the  fact  of  such  indebtedness  and  of  such  in^ol  - 
vency  could  bo  worth,  complainant,  as  administrator,  Iiad 
the  full  benefit  of  such  facts.  Surely,  it  could  not  be  rele- 
vant to  this  case  to  go  into  a  full  exhibition  of  the  condi- 
tion and  liabilities  of  the  estate.  It  is  contended  that, 
upon  showing  debts  which  ought  to  be  paid,  the  adminis- 
trator would  be  allowed,  in  behalf  of  creditors,  to  attack 
his  intestate's  deed  and  agreement  aforesaid,  on  the  ground 
that  they  constituted  a  fraud  again^'t  creditors.  Well,  if 
he  could  be  allowed  to  plead  his  intestate's  fraud,  he  had 
in  enough  proof  of  the  existence  of  creditors  to  lay  the 
foundation  for  a  clinin  of  euch  right.  But  it  is  a  funda- 
mental j)rinciple  that  Tooke, if  alive,  could  not  be  allowed 
to  plea'l  a;j;ainst  his  conveyance  to  Brown,  and  Brown's 
po>:se<<i(ni  thereunder,  his  own  fraud;  and  it  is  equally 
well  settled  that  the  administrator  cannot  plead  his  in- 
testate's fraud  for  such  a  purpose. 

8.  The  ei^rhth  ground  for  new  trial  is,  ''Because  the 
court,  over  objection  of  complainant,  allowed  respondent 
to  prove  that  complainant,  as  an  individual,  made  a  con- 
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tnict  with  Tooke  five  years  lieTore  Brown's  tntde,  and  what 
interest  comphiinaiit  hud  in  the  factory:  also  all  evidence 
of  wJiat  property  complainant,  or  his  wife,  got  from  Tooke, 
AS  complainant  insisted  not  to  disclose  his  and  his  wife's 
private  affairs.*' 

Complainant  had  testified  at  length  to  estaltllsh  that 
Tooke  h:id  always  been  a  man  greatly  doiicieut  in  hiisi- 
nesd  Reuse  and  foroe,  and  that  for  many  years  prior  to  his 
trade  with  Brown,  ho  had  I)eon  incompetent  to  make 
trades.  In  cross-examination,  he  was  asked,  *'  Didn't  you 
trade  your  property  to  Mr.  Tooke  for  $10,000  interest  in 
the  factory  ?'■  Hereplied,  "1  madoa  tradewith  hirn,bnt 
it  was  five  years  before  Glemnore's  trade  with  him."  The 
court  allowed  this  evidence.  We  think  it  was  relevant, 
as  tendiiii;  to  show  the  complainant's  estimate  of  Tooke's 
mental  capacity  at  that  time.  On  ipiestions  like  this,  the 
in([niry  is  not  usually  confined  to  precise  or  narrow  limits 
of  time.  Mrs.  Anderson  had  tcsl.ifte<1,  in  behalf  of  com- 
plamant,  to  much  going  to  show  the  feebleness  of  Tooke's 
mind  for  years  before  the  trade  with  defendant,  Brown, 
If  any  other  evidence  of  the  kind  objected  toin  tliisgnnind 
cl  the  motion  was  admitted,  the  same  is  not  so  speciltcally 
set  out  in  the  motion  for  new  trial,  or  in  the  record,  aa  to 
enable  this  court  to  see  the  force  of  tlie  objection. 

9,  The  9tli  ground  for  the  new  trial  a^ikcd  is  the  failure 
of  the  court  to  charjjo  the  law  contrary  to  the  propositions 
which  we  have  hereiniwfore  decided  in  regard  to  the  said 
articles  of  agreement.    Of  course,  we  eao  no  error  in  that. 

Jeter  was  examined  upon  interrogatories  by  defendant. 
Complainant,  in  his  7th cross-interrogatory,  and  in  his  8th, 
directly  askod  Jeter  what  he  had  heard  defendant  say 
about  the  contract  of  rent  between  him  a:id  Tooke.  Jeter 
niadodirect  answers,  setting  forth  defeuElant's  statements  fa- 
vorable to  himself.  The  10th  and  11th  grounds  of  the  mo- 
tion for  a  new  trial  are,  that  the  court  did  not,  on  the 
application  of  complainant,  exclude  from  the  jury  these 
Btetements  of  defendant,  so  elicited.  It  in  well  settled  that  a 
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party  may  withdraw  liis  cross-interrogatory,  and  then  ob- 
ject to  the  use  by  the  other  side  of  answers  thereto,  if  they 
are  objectionable  as  coming  from  the  oflering  side.  But 
it  is  also  settled  that,  upon  an  oral  examination,  a  party 
asking  a  cross-question  and  eliciting  an  unfavorable  reply, 
which  the  other  side  could  not  have  gotten  in,  cannot  have 
ruled  out  the  legitimate  answer  to  his  own  question.  How 
can  this  rule  be  reconciled  in  principle  with  the  allowance 
of  the  withdrawal  of  a  cross-interrogatory,  and  of  objec- 
tion to  the  answer?  Obviously  thus:  *Before  the  interrog- 
atories are  read  to  the  jury,  the  withdrawal  of  a  question 
is,  so  far  as  the  minds  of  the  jury  are  to  be  affected,  the 
game  as  ii  the  question  had  never  been  asked.  But  on 
oral  examination,  the  jury  hear  the  cross  question  and  the 
answer,  audit  is  tritling  with  the  means  of  investigation 
before  the  court  to  draw  out  and  place  before  the  jury 
matter  which  may,  despite  all  judicial  precautions,  affect 
the  finding,  and  then  call  on  the  court  to  protect  the  rash 
inquirer  from  his  own  indiscretion.  This  principle  applies 
witli  full  forc3  to  cross-interrogatories  and  answers,  which 
have  been  read  to  the  jury  without  objection.  It  is  too 
late  for  the  author  of  the  questions  to  move  to  rule  out 
sucii  answers.  In  the  argument,  counsel  for  plaintiff  in 
error  contended  thiit  t!iev  asked  to  withdraw  thesef  cross- 
interrogatories  before  they  were  read.  If  they  did,  they 
have  failed  to  make  that  fact  distinctly  to  appear.  The 
presumption  being  in  favor  of  the  ruling  below,  it  seems 
proper,  under  the  mode  of  stating  this  objection  in  the 
record,  to  believe  that  the  motion  to  exclude  this  testi- 
mony was  never  made  till  the  depositions  had  been  read 
to  the  jury. 

On  the  whole,  we  see  no  ground  to  reverse  the  court 
below.     Let  the  judgment  be  affirmed. 

Judgment  affirmed. 
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Barclay  et  al.  vs.  Kimsey  et  al. 

1.  As  to  the  granting  of  letters  of  administration,  a  court  of  ordinary 
is  a  court  of  general  jurisdiction,  and  its  judgments  are  not  void 
because  the  proceedings  upon  their  face  do  not  show  all  the  pre- 
requisites of  petition,  publication,  giving  bond  and  the  like,  ^'or 
is  such  a  judgment  of  a  court  of  general  jurisdiction  void  because 
its  proceedings  fail  to  conform  to  the  rules  of  practice  prescribed 
by  law  for  the  transaction  of  its  business.  Such  failures  are  irreg- 
ularities, and  cannot  be  objected  to  except  in  the  court  giving  the 
judgment,  and  on  a  proceeding  for  that  purpose;  and  the  pre- 
sumptions attaching  to  the  judgments  of  any  other  court  of  gen- 
eral jurisdiction  are  applicable  to  such  judgments  of  the  court  of 
ordinary. 

(a.)  This  case  dilTers  from  those  in  67  Ga,,  227  ei  seq. ;  9  /i.,  135 ;  12 
Id.,  526. 

(6. )  It  cannot  be  inferred  that  the  bond  required  by  law  was  not  given, 
because  it  is  not  recited  in  the  order  appointing  an  administrator ; 
nor  can  the  judgment  be  collaterally  attacked  by  evidence  going  to 
show  a  non-compliance  with  the  law  in  this  respect. 

(c.)  When  the  time  prescribed  by  law  for  such  publication  had 
not  elapsed  before  the  first  day  of  the  regular  term  of  the 
court  of  ordinary,  and  the  court  was  adjourned  to  another  day, 
and  the  publication  having  been  completed,  letters  of  ailministra- 
tion  were  granted,  such  judgment  was  irregular,  but  not  void,  and 
could  not  bo  collaterally  attacked. 

((/.)  If  administration  were  granted  out  of  term,  and  such  fact  were 
made  to  appear,  the  judgment  would  be  void ;  but  courts  of  ordi- 
nary have  power  to  grant  letters  of  administration  at  an  adjourned 
term  thereof. 

(e.)  Where  administration  was  granted  in  1867,  and  no  direct  at- 
taik  ever  made  thereon,  nor  any  collateral  attack  until  1883,  and 
diirin;^  tlie  intervening  time  important  rights  vestetl  uinlor  tlie  ud- 
ministration  in  innocent  parties,  it  would  re<iuire  a  clear  and  strong 
case  to  justify  a  court  of  equity  in  overturning  it— a  case  of  fraud 
actual  and  intentional  upon  the  part  of  the  claimants  of  right 
under  it. 
i  2.  E'liiity  has  concurrent  jurisdiction  with  courts  of  ordinary  over 
'        the  settlement  of  acounts  of  administrators. 

'  (u.)  Irregularities  in  tlie  stating  part  of  a  bill  or  its  prayer,  or  in  the 
deen^e  founded  thereon,  althou;^h  grave,  will  not  render  the  pro- 
ceed! ni;  void,  at  least  as  to  persons  acquiring  rights  thereunder 
bona  Juh\ 

(6.)  An  administratrix  having  been  a  party  to  a  bill,  and  consented 
to  a  decree  thereunder,  the  distributees  of  the  estate,  whether 
minors  married  women  or  adults,  are  represented  by  her,  and  io 
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the  abseuco  of  collusion  between  her  and  the  other  parties,  are 
bound  bv  the  decree. 

(c.)  The  administratrix  being  a  party  to  the  bill,  and  having  been 
appointed  guardian  ad  litem  for  the  minors,  and  not  declining  to 
act  fur  them  in  tliat  capacity,  no  order  making  them  parties  by 
sucli  guardian  was  necessary  in  order  to  bind  them. 

(d.)  Whor-v*  ji  decree  has  remained  undisturbed  for  eleven  years,  and 
parties  now  complaining  of  it  have  received  benefits  under  it, 
which  they  could  not  otherwise  have  obtained,  and  parties  could 
not  well  be  placed  in  Biatu  quo,  this  court  will  be  slow  to  upturn 
such  a  decree  for  mere  irregularities.  Such  is  the  policy  of  the 
law. 

3.  There  is  no  error  in  any  of  the  rulings  and  charges  of  the  court 
complained  of. 

May  13, 18'"?4. 

Administrators  and  Executors.  Judgments.  Courts. 
Ordinary.  Equity.  Before  Judge  Simmons.  Habersham 
Superior  Court.     September  Term   1883. 

Reported  in  the  decision. 

Emoky^  Spekr  W.  I.  PiKK ;  W.  T.  Orane,  for  ])]aintiffs 
in  error. 

C.  II.  Sarrox ;  Pope  Barkow,  for  defendants. 

II ALT/,  Justice. 


Tliis  was  an  action  in  the  statutory  form  for  tlio  recov- 
ery of  real  estate  and  mes/io  profits,  brought  by  tlie  chil- 
dren of  .folin  R.  Stanford,  deceased,  who,  together  with 
his  widow,  were  liis  heirs  at  law.  An  abstract  of  his  title 
was  attnrhod  to  tlie  declaration,  and  on  tlie  trial,  which 
took  ])l:i('o  at  Septeml)er  term,  1S83,  of  Habersham  supe- 
rior rourt,  tlio  plaintiffs  shnwed  their  relationship  to  the 
deceas(Ml,  ns  sot  forth  in  tlieir  pleading;  that  he  was  in 
possession  of  tlie  premises  in  question,  and  had  title 
thereto  at  tlie  time  of  his  death. 

The  defendants,  in  rej^ly.  insisted  that  Stanford,  at  the 
time  of  his  death,  was  greatly  involved  in  debt;  that  his 
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estate  was  insolvent,  was  incumbered  by  mortgages  to  a 
very  large  amount,  in  favor  of  Hyatt,  McBurney  &  Co. 
and  Wiley,  Banks  &  Co. ;  that  these  mortgages  were  in 
existence  at,  and  prior  to,  the  close  of  the  late  war ;  that 
he.  in  his  lifetime,  had  sold  and  conveyed  most  of  his 
lands,  including  that  in  dispute,  to  one  Bradford,  subject 
to  the  mortgages  aforesaid ;  that  his  estate  had  been  ad- 
ministered by  his  widow,  who  had  been  appointed  to  that 
office  by  the  proper  court ;  that  she  had  never  been  dis- 
charged from  the  administration,  and  was  still  acting  in 
that  capacity;  that,  as  such  administratrix,  she  had  brought 
suit  on  the  equity  side  of  the  court,  and  had  procured  in 
said  suit  a  decree  cancelling  the  sale  and  conveyance  of  the 
lands  by  her  intestate  to  said  Bradford ;  that  consequent 
upon  the  decree,  a  receiver  was  appointed  to  take  charge 
and  dispose  of  the  property  thus  recovered,  under  the 
direction  of  the  court  of  chancery ;  that  Hyatt,  McBurney 
<fe  Co.,  having  foreclosed  their  mortgage  by  a  decree  in  a 
suit  instituted  by  them  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Georgia,  brought  a  suit 
on  the  equity  side  of  tlie  superior  court  of  Habersham 
county,  against  the  receiver  having  charge  of  tlie  estate  of 
their  debtor,  against  the  administratrix  upon  his  estate,  and 
the  attorneys  and  others  claiming  liens  upon  the  same  for 
services  rendered  in  restoring  the  property  conveyed  to 
Bradford  to  the  estate,  as  well  as  against  Bradford,  who 
claimed  a  lien  on  account  of  payments  he  had  made  in 
carrying  out  his  contract  with  Stanford,  and  which,  after 
his  death,  had  been  cancelled.    To  this  bill  a  demurrer 
was  fil(Hl,  which  was  sustained.     Exceptions  were  taken, 
and  that  decision  was  carried  to  the  Supreme  Court  by 
writ  of  error.    After  reaching  the  Supreme  Court,  the  ease 
was  with<]rawn  by  consent  of  all  parties,  for  the  purpose 
of  liaving  the  judgment  sustaining  the  demurrer  set  aside, 
and  tlie  case  re-instated  on  tlie  docket  of  the  superior  court, 
as  it  was  prior  to  the  hearing  of  and  judgment  on  the  de- 
murrer.    When  the  case  was  restored  to  that  court,  this 
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agreement  was  carried  into  effect  Wiley,  Banks  &  Co., 
who  held  the  superior  lien  upon  the  land,  were  made  par- 
tics  to  the  proceeding.  The  widow  of  Stanford,  who  was 
already  a  parly  to  the  bill,  both  in  her  individual  right  and 
in  her  representative  character,  was  appointed  guardian 
ad  litem  for  the  minor  children,  who  were  thus,  and  only 
thus,  likewise  made  parties.  No  other  changes  were  made 
in  the  statements  and  charges  contained  in  the  bill  which 
sought  to  restrain  the  sale  of  any  property  by  the  receiver, 
and  attacked  the  charges  upon  the  estate  on  account  of  the 
liens  and  claims  arising  thereon  subsequent  to  intestate's 
death,  the  widow's  claim  of  dower,  and  the  claim  on  behalf 
,  of  the  family  to  homestead  and  exemption,  and  prayed  the 
satisfaction  of  complainant's  debt,  and  for  general  relief. 
The  various  i)artics  to  the  suit  then  agreed  ui)on  a  decree, 
and  in  pursuance  of  that  agreement,  a  verdict  was  taken, 
making  provision  for  an  exemption  and  homestead  for  in- 
testate's family,  also  for  the  payment  of  Bradford's  claim, 
and  directing  a  distribution  of  the  estate  in  kind  between 
these  parties  and  the  various  creditors  in  the  manner  pi-e- 
Bcribed  therein.  The  defendants  in  tlie  present  action 
claim  under  the  parly  to  whom  the  land  in  dispute  was 
a^^signed  by  this  decree.  When  the  decree  was  offered  in 
evidence,  t(^jretlier  witli  the  proceedini::s  on  wliich  it  is 
found,  the  plaintiffs  objected  thereto,  upon  the  following 
grouinb- : 

First.  l>ecause  tlie  decree  conveyed  no  title  out  of  Stan- 
ford's estate  and  cannot  operate  as  title  to  defendants. 

Si^conil.  Because  the  decree  did  not  bind  plaintiffs,  they 
not  being  parlies  to  tlie  bill. 

Third.  iM'caiiso  the  T)leadinirs  in  the  bill  filed  bv  Mc 
Burncy  A:  (?om])any  and  WiK'v,  Banks    &  Company  did 
ivA  anlhori/e  such  a  decree,  th(M'e  being  no  prayer  lor  such, 
and  no  Mllciration  relative  tliereto. 

Fourth.  Because  the  court  could  not  render  such  a  de- 
cree, dividing  out  the  lands  in  parcels,  without  any  price 
being  lixed  thereon. 
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Fifth.  Because  the  decree  is  void,  for  the  reason  that  the 
bill,  before  said  decree  was  rendered,  had  been  carried  to 
the  Supreme  Court  upon  a  writ  ol  error  sued  out  by  the 
complainants  from  a  decision  rendered  by  Judge  Davis, 
and  witlidrawn  from  the  Supreme  Court  by  the  parties  to 
the  bill,  and  re-inslated  in  Habersham  superior  court  for 
final  settlement,  as  appears  from  the  records  tendered  in 
evidence. 

Sixth,  Because  the  decree  is  void,  on  the  ground  that 
the  court  had  no  jurisdiction  ol'  either  of  the  parties  or  the 
subject-matter 

Seventh.  Because  the  decree  did  not  bind  the  plaintiffs, 
they  not  having  been  parties  to  the  bill,  nor  having  had 
any  knowledge  o^  the  case  being  in  court  until  long  after 
said  decree  was  rendered. 

Eighth.  Because,  after  the  death  of  John  R.  Stanford 
the  title  to  his  real  estate  vested  in  his  heirs  at  law,  these 
plaintiflo,  and  could  not  be  divested,  except  by  regular 
sale  as  prescribed  by  law. 

Ninth.  Bocauso  the  decree  did  not  bind  these  plaintiffs, 
they  not  bcMug  parties  thereto;  neither  can  it  be  received 
as  evidence  against  them  in  this  case. 

IVnlh.  T!ie  decree  is  void  because  the  court  transcended 
its  authority  in  making  it. 

Eloventli.  Because  the  defendants  cannot  go  into  a  court 
of  equity  i')  exhaust  the  estate  of  John  R.  Stanford  until 
afLcr  judgment  and  a  return  of  nulUi  bona  thereon  to  the 
execution. 

Twelftli.  The  decree  is  void  because  Mrs.  Stanford  ia 
not  lawfully  appointed  administratrix  on  the  estate  of  the 
de(reased. 

The  decree  and  bill  were  admitted  over  these  objections, 
as  was  aNo  the  defendants'  deed  made  tiiereunder,  and 
the  plaintilFs  excepted 

The  plaintiffs  also  attacked  the  administration  upon 
the  estate  of  the  intestate,  and  offered  in  evidence  the 
record  of  the  court  of  ordinary  to  show  that  Mrs.  Stanford 
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had  not  been  appointed  an  administratrix,  the  minutes 
showing  she  had  been  appointed  at  an  adjourned  term  of 
said  court,  and  also  showing  the  court  liad  been  adjourned 
to  November  1 1th,  1867,  on  which  day  she  was  appointed. 

The  minutes  were  objected  to  by  defendants'  counsel, 
and  objection  sustained. 

The  evidence  offered  is  as  follows:  A  certified  copy 
from  the  minutes  of  the  court  of  ordinary  of  Habersham 
county,  as  follows : 

"Minutes  Court  Ordinary,  November  Term,  1867 — ^Present  W.  S.  Er- 

win,  Ordinary. 

"Ordered  that  this  court  be  adjourned  until  Monday  the  11th  day  of 
November,  1867.  W.  S.  Ebwin,  Ordinary." 

"Minutes  Court,  Ordinary  Adjourned  Term,  November  11,  1867. 

Whereas,  Mrs.  Cordelia  S.  L.  St.  Stanford,  having  hitherto  made 
application  to  this  court  for  letters  of  administration  on  the  estate  of 
John  K.  Stanford,  deceased,  and  the  application  having  been  pub- 
lished the  time  prescribed  by  law,  and  no  objection  of  file  or  other- 
wise having  been  made.  It  is  ordered  by  the  court  that  said  letters 
be  granted.' '     (Not  signed  by  ordinary.) 

"I,  Cordelia  S.  L.  Stanford,  do  swear  that  John  R.  Stanford,  de- 
censed,  die<l  without  any  will,  so  far  as  I  know  or  believe,  and  that 
I  will  well  and  truly  administer  on  the  estate  of  said  deceased,  and 
discharge,  to  the  best  of  my  ability,  all  my  duties  as  administrator,  so 
help  me  God. 

Sworn  to  and  subscribed  before  me,  this  November  11th,  1867. 

C.  I.  St.  L.  Stanford." 

"Oniinary's  Office,  Georgia,  Habersham  County,  Clarksville,  Ga. 

I,  Robert  N.  Groves,  ordinary  of  said  county,  do  hereby  certify 
that  the  foregoing  copy  of  order  and  oath  is  a  correct  copy  from  the 
minutes  of  this  court. 

Given  under  my  hand  and  seal  of  office,  this  16th  day  of  November, 
1881.  RoBEUT  N.  Groves, 

Ordinary,  (LS.)" 

PlaintilTs  tlien  offered  Robert  N.  Groves,  ordinary  of 
said  county,  as  a  witness  to  prove  that  there  was  no  fur- 
ther evidence  of  record  in  said  ordinary's  office  of  Mrs. 
Stanford's  qualification  as  adininistratrixof  said  estate,  no 
bond  or  letters  to  be  found  of  record ; — which  was,  upon  ob- 
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jectioii  of  defeiidauts'  counsel,  rejected  by  the  court,  and 
plaintiirs  excepted. 

PhiintiiSs  offered  in  evidence  copies  of  tlie  Southern 
Watchman,  a  newpaper  published  in  Athens,  Georgia, 
which  conlaiiied  the  advertisement  of  the  application  of 
Mrs.  Stanford  for  letters  of  administration  upon  the  estate 
of  John  R. Stanford, whichadvertisementshowedfliat the 
notice  retniired  by  law  had  bL>en  published  for  twenty-five 
days,  to  Iho  next  regular  ter:n  of  the  court,  which  was  on 
tha  4th  day  of  November,  1S67,  which  was,  upon  objection 
of  defendants'  <!Ounsel,  rejected  by  the  court,  and  the  plaia- 
tilT:]  excepted,  and  which  advertisement  is  as  follows: 
"  Georgia— Habersham  County. 

Wliarca?,  Mra.  ConlelU  D.  Stanford  appllei  to  tnbforletteraof  nd- 
miiiiBtration  on  the  CHtate  uf  JoJiaK.  Stanfunl,  late  uf  BiiiJ  county, 
dece.isBii :  TlieHO  ftre  therefore  to  cite  all  peraoua  cuncerni:ii,  to  show 
cauae,  if  ttny  tlicy  liave,  within  the  titno  prescribed  by  law,  why  sHid 
letters  should  not  Jsaiie  to  the  applicaut.  Qiven  under  my  hand, 
tliisthe  second  of  October,  1867. 

W.  8.  EawiN,  Ordinary." 

October  ilth.  date  of  first  insertion. 

All  of  thi^i  was  excluded  by  the  court,  and  plaintiS'a 
excepted. 

There  was  a  verdict  for  the  defendants,  and  the  plaintiffs 
filcl  their  bill  of  exceptions,  and  as:^i;;n  tlie  following- 
errors  upon  the  several  rulings  and  charges  of  the  court, 
made  and  j;iven  on  the  trial: 

(I.)  IlL'L'ause  the  court  admitted  the  record,  to-wit,  the 
bill  and  decree,  in  evidence,  over  the  objection  of  jdaintiffs' 
counsel  thereto. 

(■2.)  B.'canse  the  court  excluded  the  evidence  attacking 
the  app"inlini-nt  of  the  administratrix. 

(3.)  B.'i.Miise  the  court  charged  as  f<illows  :  '■  I  charge 
that  thi'-o  pl.iinall's  cannot  recover,  if  y<iu  fuid  that  this 
adniiuistr.'itrix  was  then  and  is  still  acting  as  sucli,  and  has 
never  been  <lischarged.  The  ri:j:ht  to  recover  is  in  the 
administratrix,  unless  the  heirs  at  law  allege  and  prove 
that  she  refuses  to  bring  this  suit." 
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(4.)  Because  the  court  charged  as  follows:  "That  the 
decree  mentioned  between  these  parties  is  a  valid  de- 
cree, and  if  the  defendants  purchased  the  lands  from  W. 
S.  Erwin  and  paid  value  for  it,  they  got  a  good  title  as 
against  these  plaintiffs." 

(5.)  Bscause  the  court  charged  as  follows:  "Whether 
the  decree  was  valid  or  not,  if  W.  S.  Erwin  went  into 
possession  bona  fids  under  tliis  decree,  and  he  afterwards 
sold  to  these  defendants,  and  they  have  been  in  peaceful, 
quiet  and  adverse  possession  of  this  land  for  seven 
years  before  the  bringing  of  this  suit,  then  the  decree 
would  be  color  of  title  at  least,  and  seven  years  of  adverse 
possession  bonafide^  under  color  of  title,  and  would  bar 
the  plaintills  from  recovery  in  this  case." 

(6.)  Because  the  court  held  "that,  after  the  bill  had  been 
dismissed  by  the  court  for  want  of  equity,  and  because 
there  was  an  adequate  remedy  at  common  law,  the  supe- 
rior court  of  Ilabersliam  county  could  take  jurisdiction 
and  re-instate  said  case  and  make  the  decree  thereon." 

(7  )  Because  tlic  court  held  tliat,  under  the  jileadings  of 
the  bill  filed  by  Hyatt,  McBurney  &  Co.,  tlie  superior 
court  of  Habersham  county  had  jurisdiction  to  divide  out 
in  kind  the  real  estate  of  deceased  among  his  creditors, 
by  parcel,  and  without  a  sale,  as  provided  by  law  relating 
to  tlie  s:ili*  of  intestate  estates,  and  further  holding  that 
the  minor  children  of  srti(lS!an!()ri"!,'UKl  the  other  children, 
who  are  married  women  and  not  parlies  to  said  bill,  were 
bound  by  the  decree  thereon,  and  that  the  title  to  said 
n^al  estate  was  divested  1)V  said  decree. 

This  being  one  of  a  number  of  cases  brought  by  the 
plaint  ill's  a.:j;ainst  dilFerent  defendants  to  recover  most  of 
the  landed  estate  which  was  claimed  to  be  in  their  ances- 
tor at  liis  death,  and  all  depending  upon  the  same  princi- 
ples, has  ])een  fully,  ably  and  exhaust ibly  argued,  and 
our  dtH'ision  is  invoked  upon  all  the  questions  made,  with 
a  view  to  the  settlement  of  tlie  entire  litigation  growing 
out  of  the  administration  anl  distribution  of  the  intestate'^ 
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estate.  Commending,  as  we  do,  the  motive  which  prompt- 
ed this  recjuest,  we  will  endeavor,  as  far  as  we  are  author- 
ized from  the  record  before  us,  to  comply  with  it. 

1.  The  grounds  insisted  upon  by  the  plaintiffs  in  argu- 
ment are,  first,  that  the  grant  of  letters  of  administration 
on  the  estate  of  Stanford  was  void,  in  that  there  was  no 
petition  filed  making  application  for  the  same  •  that  the 
citation,  upon  which  the  letters  were  granted,  was  pub- 
lished only  twenty-five  days  previous  to  the  commence- 
ment of  the  regular  term  of  the  court  of  ordinary,  at  the 
adjourned  term  of  which  the  administration  was  granted 
and  the  administratrix  was  qualified  by  taking  and  sub- 
scribing the  oath,  it  not  appearing  that  she  gave  the  bond 
also  required  by  the  statute.  That  the  party  appointed 
acted  in  the  administration,  and  by  means  thereof  brought 
back  to  the  estate  the  property  involved  m  this  litigation, 
and  which  had  been  parted  with  by  the  intestate  in  his 
lifetime,  is  not  questioned.  Where  the  appointment  was 
used  to  collect  the  effects  of  the  estate,  it  is  treated  as 
valid ;  and  if  available  for  that  purpose,  it  would  seem  that 
it  should  be  equally  so  for  the  purpose  of  distributing 
them  among  the  persons  entitled  thereto ;  this  only  by 
way  of  general  remark.  The  precise  question  we  are  called 
upon  to  determine  is,  whether  this  is,  for  any  or  all  the 
causes  assigned,  a  void  or  merely  an  irregular  or  voidable 
administration. 

It  is  true  that  in  fisachesser  vs.  ThompHon.  45  Ga.^ 
459,  a  majority  of  this  court  held  that  an  application 
for  a  twelve  month's  support  of  the  family  of  a 
deceased  person  should  be  made  by  a  petition  in  writing, 
and  notice  should  be  given  to  the  representative  of  the 
estate,  if  there  be  one,  and  the  order  of  the  ordinary  should 
always  recite  the  names  of  the  persons  notified,  and  that 
when  the  order  of  the  ordinary  failed  to  recite  these  prere- 
quisites, the  judgment  was  void  as  against  creditors  of  the 
deceased,  who  had  no  notice  of  the  application,  and  they 
might  attack  it  whenever  apd  wherever  presented.    This 
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was  the  view  of  Warner,  C.  J.,  who  thought,  as  he  else- 
where  expresses  it,  '•  that  the  judgment  carried  its  death 
wound  upon  its  rice."     Montgomery,  J.,  concurred  in  the 
judgment,  for  the  reason  that  the  proceeding  was  "a  spe- 
cial one  before  the  ordinary,  as  contradistinguished  from 
the  court  of  ordinary,"  and  everything  required  by  the 
Code  to  be  done  shouhl  appear  on  tho  face  of  the  pro- 
ceedings, in  order  to  give  the  ordinary  jurisdiction.     Mc- 
Cay,  J.,  deeming  this  a  proceeding  before  the  court  of 
ordinary,  dissented,  on  the  ground  that  courts  of  ordinary 
in  this  state  are  courts  of  general  jurisdiction,  and  their 
judgments  are  not  void,  because  the  proceedings  upo'n  their 
face  do  not  show  such  prerequisites;  that  the  judgment 
of  a  court  of  general  jurisdiction  is  not  void,  because  its 
proceedings  fail  to  conform  to  the  rules  of  practice  pre- 
scribed by  law  for  the  transaction  of  its  business;   Buch 
failures  are  irregularities,  and  cannot  be  objected  to,  except 
in  the  court  giving  the  judgment,  and  on  a  proceeding  for 
that  purpose;  such  judgments  of  the  court  of  ordinary 
are  entitled  to  tlio  presumptions  allowed  by  law  to  the 
judgments  of  any  other  court  of  general  jurisdiction-     In 
granting  this  administration,  the  court  of  ordinary  acted; 
it  was  not  the  action  of  tho  judge,  but  of  the  court.  Code, 
§331.     This  dissenting  opinion,  wo  aro  satisfied,  embodies, 
in  a  concise  and  comprehensive  form,  the  effect  to  be  given 
to  judgments  of  the  court  of  ordinary,  the  presumptions  in 
their  favor,  and  the  mode  in  which  they  must  be  attacked 
and  set  aside,  as  has  been  since  declared  by  this  court. 
i'his  is  a  very  different  question  from  that  determined  in 
I/cfir/  y,v.  Brithjes^  G7  Ga,^  227,  where  it  appeared  affirm- 
atively from  the  recitals  in  the  judgment,  that  the  court 
rendering  it  had  not  taken  the  steps  requisite  to  confer 
upon  it  jurisdiction  to  act  in  the  matter;  this  court  held 
the  j)roceeding  void,  but  had  there  been  no  such  recital 
their  holding  would  have  been  otherwise.     See  /</.,  233, 
where  the  authorities  are  collated  and  commented  on  bv 
Crawford,  J.,  as  well  as  the  concurring  opinion  of  Jackson, 
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C.  J.,  p.  237,  and  the  dissenting  opinion  of  Speer,  J.,  p. 
239. 

Wliat  has  been  already  said  applies  with  equal  force  to 
the  other  grounds  of  objection  to  this  administration. 

It  is  quite  true  that  the  order  appointing  the  adminis- 
tratrix does  not  recite  that  she  gave  tlie  bond  required  by 
law,  but  from  that  omission  it  cannot  bo  inferred  that  she 
did  not  give  it,  nor  could  the  judgment  that  appointed  her 
bo  collaterally  attacked  by  proof  going  to  show  a  non-com- 
pliance in  this  respect. 

Ii  the  administration  was  granted  upon  an  insufficient 
citation,  as  to  the  length  of  time  it  was  published,  this  fact 
could  not  be  shown  collaterally.  67  Ga.^  103,  lOG;  65 
JfKy  413.  If,  however,  the  grant  was  made  out  of  term, 
and  that  fact  was  made  to  appear,  it  would  render  it  void 
Hell  vs,  Love^  this  term.  But  such  is  not  the  case  here; 
it  was  made  at  an  adjournment  of  a  regular  term  of  the 
court,  and  when  so  made  the  citation  had  been  publislied 
the  requisite  length  of  time.  The  citation  should  be  pub- 
lished for  thirty  days,  and  at  the  first  regular  term  after 
the  expiration  of  that  time,  it  should  be  heard  or  regularly 
continued.  Ooile,  §2503.  If  the  time  of  publication  ex- 
pires during  the  continuance  of  the  regular  term,  would 
action  upon  the  application  be  in  order  at  any  subsequent 
term,  unless  it  was  regularly  continued  ?  This  may  be 
doubtful.  The  question,  then,  is,  must  the  time  of  publica- 
tion of  the  citation  expire  before  the  first  day  of  the  term? 
No  case  has  been  produced  directly  to  that  effect,  and  the 
law  regulating  the  times  at  which  the  terms  of  the  court 
of  ordinary  are  to  be  held,  the  keeping  open  the  office  of 
the  ordinary  and  the  business  he  mav  transact  between 
terms,  together  with  the  adjournments  of  the  regular  terms 
of  that  court,  might  lead  us  to  a  conclusion  somewhat  dif- 
ferent from  that  ins'.sted  on  by  the  plaintifiVi.  These  courts 
are  reciuired  to  be  held  on  the  first  Monday  of  eacli  month 
by  the  ordinary.  Code,  §4111.  Tliis  official  is  required 
to  keep  his  office  open  for  the  transaction  of  all  business, 


736  SUPREME  COURT  OF  GEORGIA. 

Barclay  cl  aL  vs.  KJmaey  et  at. 

at  all  times,  except  Sundays  and  holidays;  but  he  can 
admit  no  will  to  record,  nor  can  he  grant  letters  test^imen- 
tary,  or  of  administration,  or  guardianship,  or  lettei-s  dis- 
missory,  or  any  order  for  the  sale  of  real  estate,  except  at 
a  rcgnhir  term  of  tho  court.  7f/.,  §4112.  If,  from  any 
circumstances,  he  should  fail  to  hold  the  court  at  the  ivg- 
uhir  term,  or  at  any  adjourned  term,  or  the  business  of  the 
court  requires  it,  lie  or  his  deputy  clerk  may  adjourn  the 
court  to  such  times  as  he  may  think  i)roper,  provided  such 
adjournment  is  entered  on  the  minutes  of  the  court.  /(/., 
§4113.  Now,  what  business  is  it  that  would  require  the 
adjournment  of  tho  court,  in  order  that  it  might  bo  legally 
transacted  ?  (clearly  it  is  only  such  as  could  not  be  attend- 
ed to  between  terms,  and  as  is  specifically  mentioned  in 
section  4112 — the  admission  of  wills  to  record,  the  grant  of 
letters  testamentary,  of  administration,  guardianship,  etc. 
From  this  it  seems  clearly  and  irresistibly  inferable  that 
any  of  these  acts  may  be  done  at  the  adjournment  of  a 
regular  term,  ordered  in  the  manner  prescribed  by  law. 

If  not  the  identical  question  here  presented,  one  bearing  a 
close  and  almost  perfect  analogy  to  it  was  determined  by 
this  court  in  Sttuth  ct  ah  v^.  Thompson^  3  Ga^^  23, 
and  afterwards  cited  and  approved,  58  6^a.,  20S,  211.  The 
principle  in  those  cases  to  some  extent  controls  this,  and 
m:ikes  this  j2;rant  of  administration,  so  far  as  concerns  the 
publication  of  tho  application  for  the  same,  sufficiently 
regular  and  legal  to  save  it  from  being  treated  as  a  mere 
nullitv. 

If  the  publication  of  the  citation  should  have 
run  full  thirty  days  prior  to  the  commencement  of  the 
term,  in  order  to  perfect  service  of  the  process,  and  we  are 
ol'opinion  that  this  is  the  proper  practice,  then  the  notieedid 
not  fullill  the  retiuirements  of  the  law,  but  was  an  imper- 
fect at  tcMnpt  to  do  so,  and  had  objection  been  made,  no 
judgment  could  have  been  properly  rendered  on  it  at  the 
adjourned  term.  Like  similar  cases  of  defective  service' 
of  process  returnable  to  the  superior  court,  it  would,  under 
the  law,  have  gone  over  to  the  next  succeeding  term,  yet 
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the  fact  that  it  was  acted  on  at  an  improper  time,  during 
the  regular  term,  would  not  render  the  action  void.  It  was 
not  essential  that  it  should  run  the  entire  period,  in  order 
to  give  the  court  jurisdiction.  The  judgment  rendered  was 
certainly  irregular  but  not  void,  and  the  defect  could  be 
cured  by  acquiescence  and  ratification,  express  or  implied. 
At  all  events,  it  could  not  be  collaterally  attacked  and 
annulled. 

The  cases  of  McGee  vs.  Ragan^  9  Ga,^  135,  and 
Torrance  vs.  McDougald^  12  Id.^  526,  cited  by  the 
learned  and  indefatigable  counsel  for  plaintiffs,  seem  to 
us  distinguiHhable  from  this  in  essential  particulars.  In 
each  of  them  it  affirmatively  appeared  from  the  proceed 
ings  that  other  persons  than  those  making  application  for 
the  administration,  and  in  whose  names  the  citation  was 
issued  and  published,  were  appointed  after  a  term  or  more 
had  intervened  between  that  at  which  the  applicants 
should  have  received  their  appointment,  and  when  the 
appointment  was  made.  Consequently  the  administrations 
were  granted  without  citation  or  notice,  and  were  rightly 
held  to  be  void. 

This  administration  was  taken  out  in  1867,  and  up  to 
this  hour  no  direct  attack  has  been  made  upon  it ;  nor  un- 
til this  trial,  which  occurred  in  1883,  was  it  even  collat- 
erally assailed.  During  this  long  period  many  and  import- 
ant rights  have  vested  under  it  in  innocent  parties  ;  and 
it  would  require  a  very  cleir  and  strong  case  to  justify  any 
court  in  overturning  it,  a  case  of  fraud,  actual  and  in- 
tentional upon  the  part  of  the  claimants  of  rights  under  it, 
fully  as  strong  and  clear  as  that  presented  by  the  case  of 
Mc Arthur  and  another  vs.  Matthewaon  and  another^  67  (?«., 
134,144.  The  record  presents  no  such  case  for  relief, 
either  in  a  court  of  law  or  a  court  of  equity. 

2.  The  decree  from  which  the  defendant  Ivimsey  derives 
title,  which  was  entered  in  1872,  was,  at  the  trial  of  the  pres- 
ent case,  objected  to  as  void,  because  there  were  no  allega- 
tions or  statements,  nor  any  prayers  in  the  bill  upon  which 
v  72-48 


738  SUPREME  COURT  OF  GEORGIA. 

Barclay  ft  at.  if.  Kimsey  ft  al, 

it  could  be  rendered ;  because  it  had  been  taken  out  of  the 
superior  court  and  carried  by  writ  of  error  to  the  Supreme 
Court,  and  could  not  by  an  agreement  be  re-instated  in  the 
former  court ;  tliat  by  the  writ  of  error  the  superior  court 
lost  its  jurisdiction  of  the  case,  which  could  only  be  restored 
by  the  order  and  judgment  of  the  Supreme  Court,  revers- 
ing or  affinni«g  the  judgment  on  demurrer;  because  the 
court  had  no  jurisdiction  of  the  subject-matter  or  parties, 
and  no  power  or  authority  to  divide  lands  belonging  to 
tlie  estate  of  Stanford  among  his  creditors  and  others  hav- 
ing claims  thereon  ;  and  because  the  plaintiffs  in  this 
connnon  law  suit  were  necessary  parties  to  such  proceeding ; 
that  they  were,  in  fact,  never  made  parties  thereto,  and 
were  in  no  manner  represented  or  heard  in  Hie  trial  of  the 

same. 

That  the  court  of  equity  of  Habersham  county  had  ju- 
risdiction concurrently  with  the  court  of  ordinary,  both  of 
the  subject  matter  and  parties,  is  evident  from  §2600  of 
the  Code.  45  Ga,,  97;  50  /r/.,  264.  The  defects  in  the 
slating  part  of  the  bill  and  in  the  prayer,  as  well  as  the 
objections  to  which  the  decree  is  open,  amount  to  great 
irreguhirities,  but  do  not  render  the  proceeding  void,  at 
least  as  to  persons  ac([uiring  thereunder  bona  JiJe.  50 
Off.,  5G6  ;  53  7^/.,  200.  This  court  in  Boss  and  others  vs. 
The  Southwestern  liailroad  Company  and  others.  53  Ga,. 
514,  went  much  further  than  the  exigencies  of  this  case 
require  in  protecting  the  rights  of  parties  who  were  not  so 
clearly  shown  to  have  been  ho7ia  fide  purchasers  as  was 
this  defendant,  under  a  decree  founded  upon  proceedings 
much  more  anomalous  and  irregular  than  in  the  present 
instance;  the  decree  in  that  case  was  declared  irregular 
and  unwise,  but  not  void. 

The  administrator  of  Stanford  was  a  party  to  the  bill, 
and  consented  to  the  decree.  His  distributees,  whether 
minors,  or  married  women,  or  adults,  were  represented  by 
her,  and  in  the  absence  of  collusio  between  her  and  the 
other  parties,  which  is  not  pretended,  are  bound  by  the 
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decree  (61  Ga.y  381 ;  6-1  Id.,  670);  and  being  a  party  to  the 
suit,  she  was  appointed  guardian  ad  litemior  the  minors, 
and  did  not  decline  to  act  for  them  in  that  capacity;  no 
order  making  them  parties  by  their  said  guardian  was  nec- 
essary to  bind  them.  Brown  vs,  Anderson,  13  Ga,,  171, 
is  directly  upon  the  point. 

By  this  decree,  these  plaintiffs  received  benefits  which 
they  could  not  have  obtained  without  liberal  concessions 
made  by  the  creditors  of  their  father.  By  it  his  debts 
were  paid  out  of  his  effects,  and  provision  was  made,  by 
way  of  homestead  and  exemption,  for  the  family.  These 
debts  were  created  prior  to  the  enactment  of  our  present 
liberal  exemption  and  homestead  law,  and  were  much  in 
excess  of  the  assets  liable  to  their  payment.  This  decree 
has  remained  undisturbed  for  eleven  years,  and  were  it 
never  set  aside,  it  would  prolxibly  be  impossible  to  put  the 
parties  to  it  in  statu  quo,  and  if  this  were  practicable,  it 
would  not  inure  to  the  benefit  of  those  complaining  of  it. 
We  think  that  they  would  be  seriously  hurt  by  such  a 
course ;  that  the  strict  legal  administration  whicli  it  would 
necessitate  would  deprive  them  of  the  advantage  thereby 
obtained.  It  would  unsettle  rights  upon  which  others  have 
securely  reposed,  and  render  unstable  the  judgments  and 
decrees  of  courts  rendered  for  the  final  settlement  of  such 
rights. 

Statutes  of  limitation  have  ever  been  regarded  as  meas- 
ures of  repose ;  the  law  has  been  aptly  characterized  as 
saluherrima  lex.  In  furtherance  of  this  policy,  all  bills  of 
review,  or  for  a  new  trial,  in  a  court  of  equity  (unless  the 
latter  bo  founded  on  proof  of  perjury  in  a  material  witness 
for  the  prevailing  party),  must  be  brought  within  three 
years  after  the  judgment  or  decree  has  been  rendered. 
Code,  §2919.  Code,  §4220,  proscribes  the  same  limitation 
as  to  bills  of  review,  pure  and  simple,  and  excepts  from 
the  bar  cases  of  infancy,  coverture,  imprisonment  and 
insanity,  but  requires  them  to  be  brought  within  three 
years  from  the  removal  of  either  of  those  disabilities. 
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That  this  policy  has  been  steadily  pursued  and  rigidly  ap- 
plied by  this  court,  see  Moss  et  aL  vs.  The  Southwestern 
Mailroad  ct  uL^ut  sup. 

3.  The  settlement  of  these  questions  dispenses  with  the 
necessity  of  considering  and  determining  others  made  by 
this  second.  It  is  immaterial  whether  the  defendanls 
deed  be  good  color  of  title  upon  which  to  found  an  adverse 
holding,  or  whether  the  plaintiffs  are  authorized  to  maintain 
their  suit,  irrespective  of  the  rights  or  action  of  the  adm.n. 
istrator.  We  find  no  error  in  any  of  the  ruhngs  or  charges 
of  the  judge,  of  which  the  plaintiffs  have  complained. 

Judgment  affirmed. 


Bailie  &  Brother  vs.  Mosher  ct  aL 

The  salary  of  an  officer  of  a  railroad  company  which  exceeds  five 
hundred  dollars  per  annum  is  subject  to  garnishment.  The  act  of 
18o(),  which  declares  the  salaries  of  all  officers  of  all  corporations, 
except  municipal  corporations,  Avhero  the  salar}'  exceeds  five  hun- 
dred dollars,  to  be  subject  to  garnishment  (Cobb's  Dig. ,  88),  has 
not  been  rejiealed  by  any  subsequent  act. 

April  8, 1S>54. 

Eailroads.  Master  and  Servant.  Garnishment.  Before 
Judge  Eve.  City  Court  of  Richmond  County.  November 
Term,  1S83. 

Bailie  &  Brother  sued  out  a  garnishment,  based  on  a 
judgment  in  their  favor,  ajjjainst  E.  G.  Mosher  and  F.  G. 
Moslu^*,  and  summons  of  garnishment  was  served  on  the 
Augusta  and  Summerville  Railroad  Company.  The  gar- 
nishee answered  tliat  it  owed  E.  (i.  Mosher  nothing.  As 
to  E.  G.  Moslior,  it  filed  an  amended  answer,  in  which  it 
alleged  as  follows : 

"Tliiit  said  respondents  are  indebted  to  paid  Edward  G.  Mosher  in 
the  Bum  of  three  hundrerl  and  seventy-five  dollars,  on  account  of  sal- 
ary as  superintendent  of  said  corporation,  the  Augusta  and  Summer- 
ville Railroad  Company,  tlie  said  Kdward  G.  Mosher  being  elected 
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such  superintendent  by  the  board  of  directors  of  said  corporation  at 
their  annual  meetings,  at  and  for  a  salary  of  fifteen  hundred  dollars 
per  annum,  payable  monthly,  and  liable  to  be  discharged  by  said 
board  at  any  time,  in  which  event  the  company  would  be  liable  only 
up  to  time  of  discharge ' ' 

PlaintilFs  moved  to  enter  judgment  against  the  garnishee 
on  this  answer,  but  the  motion  was  overruled,  and  the 
garnishment  was  dismissed.  Plaintiff's  moved  for  a  new 
trial,  which  was  refused,  and  tliey  excepted. 

Harpkr  &  Brothek,  for  plaintiff's  in  error. 
Adolph  Brandt    Frank  H.  Miller,  for  defendants. 
Blandford,  Justice. 

The  question  presented  by  the  record  is,  whether  the  sal- 
ary of  an  officer  of  a  railroad  corporation  which  exceeds 
five  hundred  dollars  is  subject  to  garnishment. 

Tlie  act  of  1850  declares  that  the  officers  of  all  corpora- 
tions, except  municipal  corporations,  where  the  salaries 
exceed  five  hundred  dollars,  are  subject  to  garnishment. 
Cobb's  New  Digest,  p.  88. 

Thus  the  law  is  written.  If  tliis  act  of  1850  has  been 
repealed,  we  have  been  unable  to  find  the  repealing  act, 
and  the  astute  counsel  who  argued  the  case  for  defendants 
in  error  have  been  unable  to  call  our  attention  to  any 
such  act.  The  act  of  1855-G,  upon  the  subject  of  attach- 
ment and  garnishment,  has  been  suggested  as  showing  a 
repeal  of  the  act  of  1850,  but  wherein  the  learned  counsel 
saith  not.  The  act  of  1855-6  only  regulates  the  process 
of  attachment  and  garnishment,  but  does  not  interfere 
with  the  subject  of  garnishment,  which  was  left  as  it  stood 
before  the  passage  of  the  act. 

The  act  of  1845,  Cobb's  Digest,  88,  exempts  the  wages 
of  journeyman  mechanics  and  day  laborers,  as  to  tlieir 
daily,  weekly  or  monthly  wages  in  the  hands  of  their  em- 
ployers. 

The  act  of  1872,  pamphlet,  page  43,  so  far  modified  and 
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changed  the  act  of  1S45,  as  to  make  the  wages  of  a  person 
in  the  employment  of  another  subject  to  garnishment, 
where  the  consideration  of  the  debt  was  for  provisions  for 
the  use  of  the  employ 6  and  his  family.  The  act  of  1875 
further  amended  the  act  of  1845  and  the  act  of  1872,  so  as 
to  make  wages  subject  to  garnishment,  where  the  consid- 
eration of  the  debt  was  for  services  rendered  by  a  physi- 
cian or  surgeon.     Pamphlet,  page  21. 

The  act  of  1875,  pamphlet,  page  17  (Code,  §3554),  in 
effect,  repeals  the  acts  of  1872  and  1875,  and  restores  in 
full  force  and  vigor  the  act  of  1845.  It  will  be  seen  that 
none  of  tliese  acts  operate  upon  the  act  of  1850,  and  they 
leave  it  in  full  force. 

Tlie  court  erred  in  discharging  the  garnishee  and  refus- 
ing tlie  new  trial. 

Judgment  reversed. 


TiiK  Central  IIailhoad  vs.  Gleason  &  IIarmon. 

1.  A  railroiid  company  wliicli  owns  a  warehouse  or  place  of  deposit 
fur  gools  and  freight  whifhareto  bedelivcred  to  consignees  stands 
updii  the  same  footing  as  to  liability  for  injuries  to  persons  and 
j»r(«i>erty.  l»y  reason  of  nut  having  sate  and  secure  roads  and  ways 
for  ingress  and  egress  to  and  from  such  freight,  as  any  other  person. 
Its  liability  is  the  same  as  that  of  others  in  like  circumstances ; 
no  greater  and  no  K'ss. 

(a.)  Tliis  court  has  held  that  where  a  railroad  liad  a  cotton  yard,  it 
was  the  dr.ty  ()f  the  company  to  keep  the  yard  and  flooring  in  suih 
order  for  j)ublic  use  as  not  to  occasion  damage  to  property  of 
those  who  are  com}>elled  to  us»^  it ;  anil  if  damage  results  from  the 
neglii^ence  of  the  company  or  its  agents,  it  will  be  liable.  If  the 
property  owner  or  his  agent  and  the  company  were  both  at  fault, 
tiie  doctrine  i»f  apportionment  of  damages  would  ai)i)ly. 

2.  AVhere  tlie  court  has  given  in  charge  to  the  jury  princijdes  which 
are  afterwards  embodied  in  separate  reciuesta  by  a  party  to  the 
case,  he  is  nut  bound  to  repeat  them. 

;{.  All  the  issues  of  fact  having  been  fairly  left  to  the  jury  and  passed 
up(m  by  them,  there  being  no  violation  of  law  in  the  instructions 
of  the  court,  and  he  being  satisfied  with  the  finding,  this  court 
will  nut  interfere  with  his  discretion  in  refusing  anew  trial. 
April  10,  iSdl. 
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Railroads.  Damages.  Negligence.  Warehouses.  Be- 
fore Judge  Harden.  City  Court  of  Savannah.  July 
Term,  1883. 

Gleason  &  Harmon  brought,  suit  against  the  Central 
Railroad,  to  recover  for  a  mule  alleged  to  have  been  fatally 
injured  by  stepping  into  a  crack  negligently  left  by  de- 
fendant in  the  flooring  of  its  cotton  yard,  where  this  and 
other  dray  mule.s  were  commonly  driven. 

This  case  will  be  found  reported  in  69  Ga.^  200.  On 
the  second  trial,  the  jury  found  for  plaintiffs  $  175  00,  with 
interest.  Defendant  moved  for  a  new  trial,  on  the  follow- 
ing among  other  grounds : 

(1.)  Eecause  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  refused  to  give  certain  requests 
in  charge  in  the  language  requested. 

(3.)  Because  the  court  charged  as  follows:  ^*If  it  is 
shown  that  damage  occurred  on  account  of  this  place  not 
being  in  proper  repair,  it  is  for  the  railroad  company  to 
show  that  it  used  all  ordinary  care  and  diligence  in  keep- 
ing it  in  repair,  as  the  burden  is  on  them  to  show  it;  it  is 
a  matter  of  no  importance  what  witness  it  is  shown  by; 
the  burden  is  on  the  company,  and  it  is  necessary  for  it  to 
appear." 

(4.)  Because  the  court  diarged  as  follows:  ''If  he 
(meaning  tho  driver  of  the  truck)  has  used  diliijcence 
(meaning  ordinary  care  and  diligence),  and  if  he  (mean- 
ing plaint  ilFs  properly)  has  biHMi  injured,  even  though  it 
may  be  to  sonn?  extent  his  faull,  still  the  railroad  company 
would  be  liable,  if  it  were  also  at  fault ;  but  tlu*  amount 
of  the  djinaixes  would  be  reduced  bv  the  amount  of  nci'- 
ligeiu'e  on  his  part;  and  you  should  apportion  it  among 
the  ]>arties  according  to  the  amount  of  fault  on  each  side." 

The  motion  was  overruled,  and  defendant  excepted. 

Lawton  &  CuNNiNGUAM,  lor  plaintiff  in  error. 
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Charlton  &  Mackall,  by  S.  B.  Adams,  for  defendants. 

Blaxdfori),  Justice. 

1.  A  railroad  company  which  owns  a  warehouseor  place 
of  deposit  fv)r  goods  and  freight  which  are  to  be  delivered 
to  consignees  stands  upon  the  same  footing  as  to  liability 
for  iiij!iries  to  persons  and  property,  by  reason  of  not  huv, 
ing  safe  and  secure  roads  and  ways  for  ingress  and  egress 
to  and  from  said  freight,  as  any  otlier  person;  the  liability 
is  the  same,  no  greater,  no  less. 

When  this  case  was  before  this  court  at  the  Septeml>er 
term,  18S2,  CO  Ga,,  200,  it  was  lield,  ''  that  where  a  rail- 
road company  had  a  cotton  yard,  it  was  the  duty  of  the 
company  to  keep  the  yard  and  ilooring  in  such  order  for 
public  use  as  not  to  occasion  damage  to  the  propert}* 
of  those  who  are  compelled  to  use  the  same;  and  if  dam- 
age results  from  the  negligence  of  said  company  or  its 
ag('nts,  it  would  be  liable;  if  the  property  owner  or  his 
agent  and  the  company  were  at  fault,  then  the  doctrine  of 
ap])()rtionment  of  damages  would  apply.'" 

2.  These  principles,  wj  think,  were  given  by  the  court 
in  his  g(Mieral  charge  to  the  jury,  which  was  fair  and  full, 
and  substantially  embraced  the  retjuests  of  the  plaintili 
in  arror.  Where  the  court  has,  in  his  instructions  to  the 
■jury,  given  princii)les  in  charge  to  the  jury,  which  are 
al'lorwanls  embodied  in  separate  requests  by  a  party  to 
the  case,  he  is  not  bound  to  repeat  the  same. 

.3.  All  the  issues  of  fact  in  this  case  were  left  fairly  to 
the  jury  by  tlie  court,  and  they  have  passed  upon  the 
same.  There  being  no  violation  of  law  in  the  instructions 
bv  tJK^  court  to  i\w  iiirv,  and  he  beintx  satisfied  with  the 
finding  of  ti.e  jury,  this  court  will  not  interfere  with 
tlK*  <li-cri'liou  of  the  court  in  refusinjj:  the  new  trial. 

Judgment  allirmed. 
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Varner  vs.  Tub  State  of  Georgia. 

Where  one  is  seeking  to  steal  the  property  of  another,  it  is  lawful  for 
the  owner  of  the  property  to  furnish  opportunities  to  the  intended 
thief,  and  thereby  entrap  him. 

(a.)  The  accused,  desiring  to  steal  cotton,  applied  to  another  for  the 
use  of  his  wagon ;  tlie  person  so  applied  to  informed  the  owner, 
who  instructed  him  to  let  the  accused  have  the  wagon,  and  go 
with  him,  in  order  to  catch  him,  if  he  attempted  to  carry  out  his 
purpose ;  this  was  done ;  the  defendant  left  the  wagon  and  placed 
his  h:ind  upon  a  bale  of  cotton,  when  the  owner  and  others 
concealed  near  by  arrested  him : 

Heldf  that  the  accused  was  guilty  of  an  attempt  to  commit  larceny. 
The  animus  farandi  was  not  affected  by  the  conduct  of  the  owner. 
April  8, 1S81. 

Criminal  Law.  Larceny.  Before  Judge  Lawson.  Mor- 
gan County.     At  Chambers.     January  2, 1884. 

Reported  in  the  decision. 

Calvin  George,  by  J.  C.  Reed,  for  plaintiff  in  error. 

■ 

RoBKKT  Whitfield,  solicitor  general,  by  J.  H.  Lumpkin, 
for  the  state. 

Blandford,  Justice. 

The  plaintiff  in  error  was  placed  on  trial  in  the  county 
court  of  Morgan  county,  charged  with  the  offense  of  attempt 
to  commit  a  larceny.  The  evidence  showed  that  the  defend- 
ant  was  prej)aring  to  steal  certain  cotton  of  the  prosecu- 
tor. He  applied  to  one  Joe  Sliy  for  the  use  of  his  wagon. 
Shy  informed  prosecutor,  who  told  him  to  let  the  accused 
have  t  he  wagon,  and  to  go  with  him,  and  to  keep  him,  prose- 
cutor, informed,  so  that  he  could  catch  the  accused,  if  he 
attemi)ted  to  carry  out  his  purpose,  which  Shy  did.  The 
prosecutor  and  several  others  went  to  the  gin-house.  The 
defendant  drove  to  the  gin-house,  and  went  up  to  and 
placed  his  hands  on  the  cotton  when  prosecutor  arrested 
him. 
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The  county  judge,  among  other  things,  instrncted  the 
jury,  "  that  if  they  believed  from  the  evidence  that  the 
accused  first  approached  Joe  Shy  and  proposed  to  take  the 
cotton,  and  tlie  latter  consented,  but  reported  the  fact  to 
Akens,  the  owner,  the  prosecutor,  who  directed  Shy  to  go 
with  the  accused  and  let  him  have  the  wagon  and  mules, 
and  did  go  with  him  for  the  cotton,  but  the  accused  was 
frustrated  in  the  design,  then  he  was  guilty  of  an  attempt 
to  commit  larceny." 

The  accused  was  found  guilty,  and  presented  his  peti- 
tion for  a  writ  of  certiorari,,  alleging  as  error  the  charge  of 
the  court  hereinbefore  set  forth.  The  judge  of  the  supe- 
rior court  dismissed  the  application  for  certiorari^  and 
affirmed  the  ruling  of  the  county  court,  and  this  judgment 
is  assigned  ns  or /or. 

One  who  is  trying  to  steal  the  property  of  another  is  in 
the  condition  of  a  beast  of  prey,  and  it  is  as  lawful  to  trap 
such  a  ]K>rson  as  it  is  the  beast  of  prey. 

The  question  in  such  a  case,  as  regards  the  defendant, 
is  as  to  {\u^an!/nus  /V/v^Wi' with  which  he  acts.  What  was 
the  purpost'of  dofrndant  in  going  to  ]>rosecutor's  gin-house  # 
Was  it  his  purpose  to  steal  the  (^otlon  of  prosecutor?  If 
it  was,  he  is  gniltv,  and  it  would  s(»eni  that  the  conduct  of 
the  prosecutor  could  have  but  little  ellect  upon  the  crime; 
and  such  wa^,  in  effect,  llie  ruling  of  this  court  in  35  Ga.^ 
247.* 

Lot  the  jnd.i2:nient  of  the  court  below  stand  affirmed. 


*Ori  the  Mil.joct  oi  traps  to  ratch  thieves,  and  to  what  extent  thry  may  be  carried, 
bCH'  r»n  (nt  ,  ..'.'l  it  i^'i  :  1  Iti."ih.  C'rim.  Lnw.  i;l\Vl,  «n«l  citHtions:  2  I'ailey  (3.  C),  r.iVJ:  2 
East  P.  •  .,  r.  v.,  n  V,  &  \\,:m-  \  2  ear.  \.  K.,  195,  ()2ij;  1  Car.  &  M.,  i«0  K\i  E.  C.  L., 
I'll) ,  1  Curt  C.  C,  ;)Cl ;  16  hid  ,  ;;36.    (llcp.) 
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Cato  v8.  The  State  op  Georgia. 

1.  That  the  clerk  of  the  superior  court  at  the  trial  furnished  counsel 
a  list  of  names  of  persons  on  the  array  of  jurors,  some  of  whom 
were  described  by  the  initial  letters  of  their  given  names,  and  that 
the  full  names  of  the  Jurors  were  written  out  on  the  jury  list,  fur- 
nished no  ground  for  challenge. 

2.  Where  a  juror,  when  asked  whether  his  mind  was  perfectly  impar- 
tial between  the  state  and  the  accused,  answered  that  he  ''  could 
not  say  it  was,"  but  when  told  he  must  answer  the  question  yes 
or  no,  answered  ''yes,''  there  was  no  error  in  holding  him  com- 
petent. 

(a.)  It  is  doubtful  whether  the  decision  of  the  court  as  a  trior  in  this 
collateral  issue  is  a  subject  of  review. 

3.  The  charges  and  instructions  of  the'  court  as  to  justifiable  homi- 
cide, murder  and  malice  were  not  erroneous.  The  case  is  one  of 
murder,  if  the  evidence  submitted  on  the  trial  is  true ;  there  is  no 
element  in  the  case  but  murder,  and  the  charge  of  the  court  as  to 
voluntary  manslaughter  and  justifiable  homicide  was  so  much  favor 
shown  by  him  to  the  accused. 

April  25,  1884. 

Criminal  Luw.  Murder.  Jury  and  Jurors.  Charge 
of  Court.  Practice  in  Supreme  Court.  Homicide.  Be- 
fore Judge  Hammond.  DeKalb  Superior  Court.  Septem- 
ber Term,  1883. 

To  the  report  contained  in  the  decision  it  is  only  nec- 
essary to  add  the  following: 

Defendant  introduced  no  evidence.  The  evidence  for  the 
state  showed,  in  brief,  the  following  facts  as  to  tlie  homi- 
cide :  Dukes  (the  person  killed)  stopped  by  the  house  of 
one  Henderson,  and  said  he  had  more  *'  rations  "  than  he 
could  conveniently  carry.  He  put  down  such  things  as 
he  desired  to  leave,  and  was  about  taking  his  departure 
when  he  met  defendant,  Henry  Cato.  They  began  talking:, 
and  the  discussion  waxed  warm.  Defendant  began  curs- 
ing Dukes,  and  the  latter  told  him  to  stop  or  they  would 
have  a  difficulty;  defendant  persisted,  and  Dukes  put 
down  the  "  rations  "  which  he  was  carrying.  Other  mem- 
bers of  the  Henderson  family  came  up,  and  one  of  them 
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told  Cato  to  go  on  liome  and  quit  cursing  up  there  in  front 
of  the  house;  while  another  one  told  Dukes  to  go  home 
and  not  to  mind  Cato,  whom  he  characterized  as  an  ^*old 
fool."  Dukes  said  he  did  not  like  to  be  cursed  merely 
because  Cato  had  a  little  piece  of  land.  lie  was  again 
told  to  go  home.  Defendant  went  into  the  house  and  sat 
down.  Dukes  said,  "  Good  night  to  you  all,"  and  started 
h.  me.  Defendant  jumped  up,  went  out  to  Dukes,  and  said 
he  wanted  to  see  him  "  something  about  tliis  land."  Dukes 
replied,  *•  You  go  to  Mr.  Winn,  Henry."  Defendant  re- 
sponded, "No,  I  want  to  see  you;"  and  said,  '^You  and 
old  man  John  are  Lock  Winn's  pets  anyway."  Dukes 
told  him  not  to  say  that  again.  Defendant  repeated  it  and 
put  his  foot  on  that  of  Dukc»s ;  the  latter  pushed  him  back; 
and  defendant  thereupon  stabbed  him  seven  times,  inflict- 
ing wounds  which  caused  death.  Dukes  caught  hold  of 
defendant  during  the  stabbing,  and  there  was  a  little  push- 
ing or  scullling.  Dukes  called  out  that  he  was  stabbed  to 
death  ;  one  of  the  Hendersons  told  them  to  let  go  each 
other,  which  was  done,  and  Dukes  soon  sank  from  loss  of 
blood,  and  dies  in  a  few  days. 

Tlie  diarges  wliicli  are  referred  to  in  the  third  division 
of  the  dccisicm  are  alleged  as  erroneous  in  the  amended 
molion  for  new  trial,  as  follows: 

(1.)  Because  llie  court  erred  in  cliarging  tlie  jury  that 
'\justifial)le  homicide  is  the  killing  of  a  human  being  by  a 
person  In  self-d(^ience,  tliat  is,  in  defence  of  his  own  per- 
son against  one  wlio  maiiitestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  felony  on  his  person.  Now 
if  the  defendant,  as  chargeil  in  tliis  indicrtment,  killed  the 
person  he  is  charged  to  have  killed,  and  as  therein  charged, 
and  he  did  that  in  sell^-defence,  that  is,  in  defence  of  his 
person  against  tlio  man  ho  killed;  if  that  ])erson  so  killed 
was  m.inifostly  intending  or  endeavoring,  by  violence  or 
surprise,  to  conmiit  a  felony  on  his  person,  then  the  law 
says  such  killing  would  be  self-defence  and  justifiable. 
If  he  killed  the  i^erson,  as  charged  in  the  indictment,  be- 
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cause  he  may  have  had  a  bare  fear  that  such  person  so 
killed  was  intending  or  endeavoring,  by  violence  or  sur- 
prise, to  commit  a  felony  on  his  person,  he  would  be  guilt- 
less; but  the  law  says  it  must  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable 
man,  and  that  the  party  killing  acted  under  the  influence 
of  those  fears,  and  not  in  a  spirit  of  revenge.  The  law 
says  further  that,  if  a  person  kill  another  in  his  own  de- 
fence, it  must  appear  that  the  danger  was  so  urgent  and 
pressing  at  the  time  of  the  killing  that,  in  order  to  save 
his  own  life,  the  killing  of  the  other  was  absolutely  neces- 
sary, and  that  the  person  killed  was  the  assailant,  and  that 
the  slayer  had  in  good  faith  declined  further  combat  before 
the  mortal  blow  was  given." 

(2.)  Because  the  court  charged  as  follows:  "Did  the 
defendant  kill  the  person  that  he  is  charged  to  have  killed, 
in  the  indictment,  and  as  therein  charged  ?  If  he  did,  were 
the  circumstances  surrounding  che  parties  at  the  time  of 
the  killing  sufficient  to  excite  the  fears  of  a  reasonable 
man  that  the  person  whom  he  killed  was  manifestly  in- 
tending or  endeavoring,  by  violence  or  surprise,  to  commit 
a  felony  on  his  person  ?  If  the  circumstances  were  of 
that  kind,  it  would  be  justifiable  homicide,  and  the  law 
would  require  you  to  find  the  defendant  not  guilty  of  the 
oflTense  charged  in  the  bill  of  indictment." 

(3.)  Because  the  court  charged  as  follows:  "Do  the 
circumstances  of  the  case  show  a  deliberate  intention  on 
his  part  unlawfully  to  take  away  the  life  of  the  person  he 
is  charged  to  have  killed ;  or  do  the  circumstances  show 
that  there  was  no  considerable  provocation,  and  do  they 
show  an  abandoned  and  malignant  heart  ?" 

(4  )  Because  the  court  charged  as  follows :  "  If  the  evi- 
dence in  the  case  shows  that  the  defendant  killed  the  per- 
son whom  he  is  charged  to  have  killed  and  as  therein 
charged,  then  the  presumption  in  law  would  be,  as 
soon  as  that  is  shown,  that  the  killing  was  murder; 
and  it  must  appear  from  the  evidence,  before  you  can  find 
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the  killing  to  have  been  justifiable  homicide,  or  to  have 
been  voluntary  manslaughter,  that  it  was  not  an  unlawful 
killing,  or  that  it  was  not  done  with  malice  aforethought, 
either  express  or  implied.  That  does  not  mean  that  the 
defendant  must  introduce  evidence  for  the  purpose  of 
showing  that  fact." 

Candlkr,  Thomson  &  Candler,  for  plaintiff  in  error. 

C.  Anderson,  attorney  general;  B.  H.  Hill,  solicitor 
general,  for  the  state. 

Blandford,  Justice. 

The  plaintiff  in  error  was  indicted  for  murder,  found 
guilty,  and  sentenced  to  suffer  death.  He  made  a  mptioii 
for  new  trial  on  many  grounds,  and  the  court  overruled 
tin's  motion '  whereupon  he  excepted,  and  this  is  here  as- 
signed as  error. 

1.  The  clerk  at  Ihe  trial  furnished  counsel  a  list  of  the 
names  of  the  person }  on  the  array,  some  of  whom  were 
described  by  the  initir.l  letters  of  their  given  names.  The 
counsel  for  tJie  accus.»d  challenged  these  persons  as  not 
being  on  the  list  of  persons  selected  by  the  jury  commis- 
sioners, on  the  list  filed  in  the  clerk's  office :  but  it  appears 
that  the  full  names  of  the  jurors  were  written  out  on  the 
jury  lists.  The  court  overruled  this  objection,  and  we 
think  he  did  riglit.  Any  other  ruling  would  have  been  con- 
trary to  law.  No  reason  is  necessary  to  be  stated  in  support 
of  this  ruling.  Thii  includes  the  first,  second  and  third 
grounds  in  the  motion  lor  now  trial. 

2.  The  4th  ground  of  error  is,  that  the  court  held  Brice 
Webb  to  be  a  competent  juror,  he  having  answered  the 
question  that,  as  to  his  mind  being  perfectly  impartial  be- 
tween the  state  and  the  accused,  "  that  he  could  not  say 
it  was,"  but  when  told  he  must  answer  the  question  yes 
or  no,  he  answered,  '*  it  was." 

We  do  not  think  that  there  is  anything  in  this  ground 
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of  the  motion.  When  tlie  juror  was  retiuired  to  make  a 
direct  response  to  the  question,  he  qualified  himself,  and 
the  court  did  not  err  as  trior  in  holding  him  qualified.  This 
was  a  collateral  issue,  and  it  is  doubtful  whether  the  same 
is  the  subject  of  review;  but  at  all  events  4here  was  no 
error.  Dumas  vs.  The  State^  65  6'a.,  472;  68  7^/.,  687; 
63  LL.  600.  .       V 

The  charges  and  instructions  of  the  court  as  to  jus- 
tifiable liomicide,  murder  and  malice,  as  in  the  amended 
motion  for  new  trial  complained  of,  are  not  erroneous. 
These  chargesare  in  accordance  with  the  Code 

This  case' is  a  fearful  one  of  murder,  if  the  evidence 
submitted  on  the  trial  is  true.  There  is  no  element  in 
the  case  but  murder,  and  the  charges  by  the  court  as  to 
voluntary  manslaughter  and  justifiable  homicide  were  so 
much  favor  shown  by  the  court  to  the  accused.  If  the 
evidence  be  true,  then  there  was  nothing  in  the  case  but 
murder.  Tiie  court  could  well  have  hypothesized  the 
facts  as  testified  to  by  the  witnesses,  and  have  stated  to 
the  jury, ''if  these  facts  have  been  proved  to  your  satisfac- 
tion, tlie  defendant  is  guilty,  otherwise  he  is  not." 

Judgment  affirmed. 


Sims  et  ah  vs.  Albea,  sheriff,  et  al. ;  DuBose  et  al.  vs. 

Bank  op  Washington  et  al. 

1.  Where  tifi.fa.  was  levied  on  property  which  had  been  conveyed 
voluntarily  by  a  husband  to  his  wife,  and  on  the  trial  of  a  claim 
intorpu.sed  thurcto,  a  compromise  was  efiectcd,  and  a  verdict  ren- 
dered by  agreement,  finding  some  of  the  property  subject  and  the 
balanco  not  subject,  and  a  fund  was  rained  from  that  found  sub- 
ject, the  moving. /r.  fa.  had  a  lien  thereon,  and  could  take  the  same, 
unless  other  claimants  of  the  fund  could  show  an  equal  or  superior 
lien  upon  it. 

2.  The  lidlder.s  olfl.  fas.  who  took  no  part  in  the  claim  case  or  in  the 
compromise  eirected  therein,  can  obtain  no  benefit  therefrom.    If 

%  they  had  a  lien  already,  it  was  not  displaced ;  but  if  they  had 
none  before,  a  lien  was  not  thereby  created  in  their  favor. 
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(a.)  One  who  became  a  creditor  of  the  husband  after  the  actual 
record  of  a  voluntary  conveyance  from  him  to  his  wife,  and  did 
not  reduce  his  claim  to  judgment  until  several  years  thereafter, 
had  no  lion  on  the  property  or  a  fund  arising  therefrom. 

3.  A  voluntary  settlement  on  the  wife  by  her  husband,  not  recorded 
in  three  months,  would  bo  void  as  to  a  creditor  who  credited  the 
husband  before  the  actual  recording  of  the  settlement,  provided 
that  the  credit  was  based  on  that  property. 

4.  Where  one  creditor,  in  order  to  bring  a  fund  into  court,  abandoned 
a  claim  which  he  had  on  other  property,  equity  will  not  permit 
another  creditor,  who  has  a  claim  on  the  money  and  also  on  tiie 
property  relinquished,  to  take  the  money,  but  will  reman<l  him  to 
the  proi>erty,  it  being  accessible  to  him ;  especially  so,  where  he 
stood  by,  and  took  no  part  in  the  fight  which  resulted  in  a  compro- 
mise verdict  under  which  the  fund  was  brought  into  court. 

(o.)  This  case  differs  from  8  Ga.,  194;  21  Id.,  207;  27  Id.,  47;  67 
id.,  146. 

May  13,  1S8I. 

Liens.  Judgments.  Debtor  and  Creditor.  Husband 
and  Wife.  Before  Judge  Pottlk.  Wilkes  Superior  Court. 
May  Term,  1SS3. 

Sims  &  Company,  Franklin  and  the  Bank  of  Washing- 
ton, who  were  judgment  creditors  of  B.  J.  Jordan,  ruled 
the  sheriff  for  a  fund  in  his  hands  arising  from  the  sale  of 
certain  property  as  belonging  to  Jordan.  The  sherifT  an- 
swered that  he  had  in  hand  $3,710.00  arising  from  a  sale 
under  three  county  court  Ji.fas.  in  favor  of  Sims  &  Com- 
pany, and  three  superior  court  fi.  fas.  respectively  in  favor 
of  DuBose,  Fortson  and  M.  A.  Simpson,  who  also  were 
claiming  the  fund.  They  were  made  parties  respondent 
to  the  rule,  as  also  were  W.  W.  Simpson  and  R.  A.  Simp- 
son. 

The  evidence  showed,  in  brief,  as  follows:  Sims  ife 
Company's  judgments  were  obtained  July  11,1881 ;  Frank- 
lin's, July  11,  ISSl ;  Bank  of  Washington's,  November  21, 
1881;  and  the^./a*.  issued  under  these  judgments  were 
all  levied  on  the  property  sold,  and  those  of  Sims  &  Com- 
pany participated  in  the  sale.  DuBose's  judgment  was 
obtained  May  2,  1882;  Fortson's,  May  1,  1882;  M.  A. 
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Simpson's,  May  2,  1882;  W.  W.  Simpson's,  November 
21,  1881;  R.  A.  Simpson's,  November  21,  1881.  All 
of  these  were  levied  on  the  property  sold,  and  also  on 
the  other  property  included  in  the  deed  of  gift  men- 
tioned below.  The  property  was  sold  as  Jordan's,  and 
he  had  returned  it  for  taxes  since  the  date  of  the  deed 
to  his  wife  and  children.  Jordan  made  a  deed  of  gift 
to  his  wife  and  children,  covering  the  property  sold  and 
other  property.  This  was  dated  August  19,  1877,  and 
recorded  August  19, 1873.  The  debt  to  Sims  &  Company 
was  made  in  1880  and  1881,  principally  in  1880,  and  Sims 
testified  that  he  did  not  know  of  the  deed  of  gift ;  the  debt 
to  the  Bank  of  Washington  was  made  February  2, 1878, 
before  the  deed  was  recorded ;  Fortson's  debt  was  made 
prior  to  the  execution  of  the  deed ;  the  debts  to  the  Simpsons 
between  its  execution  and  record;  and  that  to  DuBose, 
March  4, 1880,  after  the  record  of  the  deed.  The  fi,  fas. 
of  contestants  were  levied  on  the  property,  and  Mrs.  Jor- 
dan and  children  interposed  a  claim.  Contestants  attacked 
the  deed,  on  the  grounds  respectively  that  the  claim  of 
Fortson  was  older  than  the  deed  ;  that  the  deed  was  not 
recorded  in  three  months,  and  that  it  was  fraudulent  and 
void  as  to  creditors.  A  mistrial  was  had;  and  when  the 
case  again  came  on  for  a  trial,  a  compromise  was  effected, 
by  which  an  agreed  verdict  was  rendered,  finding  the 
property  sold  subject  and  the  other  property  not  subject. 

Before  the  sheriff's  sale,  DuBose,  Fortson  and  M.  A. 
Simpson  filed  a  bill  to  enjoin  the  sheriff  and  Sims  &  Com- 
pany from  selling  under  the  Ji,  fas.  of  the  latter ;  but  the 
iiy  unction  was  refused,  and  the  parties  remanded  to  assert 
their  rights  and  equities  by  rule  to  distribute  the  fund  as 
under  a  bill  in  equity. 

At  the  trial  in  May,  1883,  it  was  admitted  that  Jordan 
was  insolvent. 

The  jury  found  for  the  contestants.    Movants   moved 
for  a  new  trial,  on  the  following  among  other  grounds : 
V  72-49 
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(1.)  Because  the  verdict  was  contrary  to  law,  evidence 
and  the  charge  of  the  court. 

(2.)  Because  the  court  charged  as  follows :  "  If  the  par- 
ties did  not  mean  that  the  deed  was  void  for  fraud  against 
creditors,  and  the  property  was  not  found  subject  for  that 
reason,  then  Sims  &  Company's  Jl./a.  had  no  lien  on  it 
It  could  have  no  lien  on  the  property,  unless  it  was  found 
to  be  Jordan's,  in  avoidance  of  the  deed  for  fraud.'' 

(3.)  Because  the  court  charged  as  follows:  "If  you  be- 
lieve that  the  verdict  taken,  as  it  is  admitted  was  (done)  by 
consent,  was  the  result  of  compromise  by  which  Mrs.  Jordan 
surrendered  a  portion  of  the  property  covered  by  the  deed, 
and  was  not  intended  to  mean  that  on  the  issue,  the  deed 
of  1 877  was  made  to  defraud  creditors,  then  the  plaintiffs 
had  no  lien  on  the  property  and  no  lien  on  the  fund." 

(4.)  Because  the  court  refused  the  following  request: 
"If  Sims  &  Company,  Bank  of  Washington,  Gteorgia,  and 
A.  Franklin  have  shown  any  of  the  badges  of  fraud  in 
connection  with  this  deed,  then  the  presumption  is  the 
deed  was  void  and  fraudulent  as  to  them,  and  the  burden 
of  proof  is  on  Miss  DuBose,  Simpson  and  Fortson,  the  con- 
testants, to  show  that  the  deed  was  not  fraudulent  and 
void  as  to  Sims  &  Company,  Bank  of  Washington,  Gteor- 
gia,  and  A.  Franklin;  and  unless  said  DuBose,  Simpson 
and  Fortson  have  overcome  this  presumption,  by  showing 
that  the  deed  was  not  fraudulent  and  void  as  to  Sims  & 
Company,  Bank  of  Washington,  Georgia,  and  A.  Frank- 
lin, then  said  Sims  &  Company,  Bank  of  Washington, 
Georgia,  and  A.  Franklin,  having  the  oldest  judgments, 
are  entitled  to  be  paid  first." 

(5.)  Because  the  court  refused  the  following  request : 
"  If  Sims  &  Company,  the  Bank  of  Washington,  Gteorgia, 
and  A.  Franklin  have  shown  any  of  the  badges  of  fraud, 
such  as  indebtedness  on  the  part  of  Jordan  at  the  time  of 
making  deed,  secrecy  on  his  part,  failure  to  record  the 
deed  in  three  months,  it  raises  the  presumption  that  thd 
deed  was  fraudulent  and  void,  and  makes  a  prima  JaaU 
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case  in  their  favor,  and  unless  DuBose,  Simpson  and  Fort- 
son  rebut  this  presumption  by  proof,  then  Sims  &  Com- 
pany, Bank  of  Washington,  Georgia,  and  A.  Franklin  are 
entitled  to  be  paid  first,  having  the  oldest  judgments,  be- 
cause no  title  ever  passed  out  of  Jordan  if  the  deed  was 
fraudulent  and  void." 

(6.)  Because  the  court  refused  the  following  request: 
'*  It  is  admitted  that  DuBose's  debt  is  younger  than  the 
record  of  the  deed,  and  that  Sims  &  Company's  and  Frank- 
lin's are  also  younger ;  then  they  stand  upon  the  same  foot- 
ing as  to  the  deed ;  but  Sims  &  Company's  and  Franklin's 
judgments  being  older  than  DuBose's,  are  entitled  to  be^ 
paid  first  out  of  the  property  sold." 

The  court  refused  the  motion  as  to  Sims  &  Company  and. 
Franklin,  and  granted  it  as  to  the  bank.  Sims  &  Company^ 
and  Franklin  excepted  to  the  refusal,  and  DuBose  et  aL 
excepted  to  the  grant  of  the  new  trial  as  to  the  bank. 

Sims  &  Shubrick  ;  F.  H.  Collet,  for  Sims  &  Company, 
the  Bank  of  Washington  et  al. 

B.  Toombs;  Hardeman  &  Irvik;  W.  H.  Toombs,  for 
Albea,  sheriff,  DuBose  et  al. 

Jackson,  Chief  Justice. 

This  case  arose  on  the  claim  of  two  sets  of  creditors  of 
Jordan,  the  defendant  in  execution,  to  a  fund  in  court  from 
the  sale  of  certain  property  of  said  Jordan.  The  issue  be- 
tween them  was  submitted  to  a  jury  under  the  charge  of 
the  court  The  jury  found  for  the  defendants  to  that  issue,, 
made  on  the  answer  of  the  sheriff,  and  the  movants  of  the 
rule  made  a  motion  for  a  new  trial.  This  motion  was  de- 
nied to  all  the  movants  except  the  Bank  of  Washington ;. 
the  other  movants  excepted  to  that  denial,  and  the  defend- 
ants, in  another  bill  of  exceptions,  except  to  the  grant  of* 
the  new  trial  to  the  bank.  Both  writs  of  etror  were  argaedl 
io^gether  liere,  and  will  be  disposed  of  in  this  opinion. 
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The  fund  in  controversy  arose  out  of  a  portion  of  the 

property  of  Jordan,  which  was  found  subject  to  defend- 
ants' executions  under  a  consent  verdict,  in  which  certain 
other  property  of  Jordan  was  found  not  subject. 

The  case  which  resulted  in  this  compromise  verdict  was 
made  by  levy  upon  all  of  Jordan's  property  by  defendants 
to  this  rule  and  the  claim  thereof  by  Mrs  Jordan  and 
family,  under  a  voluntary  conveyance  to  her,  and  the  issue 
was  fraud  or  no  fraud  in  that  conveyance.  All  the  prop- 
erty was  covered  by  this  deed.  On  the  first  trial,  there 
was  no  verdict,  and  the  court  ordered  an  entry  of  a  mistrial. 
On  the  next  trial,  the  case  was  compromised,  and  the  com- 
promise, by  agreement,  took  the  form  of  a  consent  verdict, 
by  which  the  property  represented  by  this  fund  was  con- 
demned as  subject  and  the  balance  was  found  not  subject. 
The  movants  here  were  not  parties  to  the  claim  case,  but  lev- 
ied before  the  sale.  A  bill  was  filed  to  enjoin  them.  The 
injunction  was  denied,  but  defendants  to  the  rule  now  be- 
fore us  were  relegated  to  the  contest  on  this  rule,  and 
allowed  to  make  the  same  points  as  in  equity  under  the  bill. 

1.  The  defendants  clearly  have  a  lien  upon  the  fund. 
The  property  which  the  fund  represents  was  found  subject 
to  their  executions,  and  thus  their  lien  has  been  adjudica- 
ted and  fixed.  The  issue  of  fraud  or  no^raud  in  the  deed 
of  settlement  was  not  passed  upon  by  the  jury,  but,  by 
agreement  between  the  parties  to  the  claim  case,  the  de- 
fendants to  this  rule,  the  plaintiffs  in  that  claim  case,  were 
permitted  by  the  verdict  and  judgment  therein  to 
fasten  their  lien  on  this  fund,  on  condition  that  they 
would  abandon  it,  or  all  claim  to  it,  on  the  rest  of  the 
property.  It  is  perfectly  clear,  therefore,  that  the  defend- 
ants must  take  this  money,  unless  the  movants  show  a 
superior  lien  thereto,  to  be  preferred,  or  an  equal  lien,  to 
divide  the  fund. 

2.  Have  those  who  are  plaintiff's  in  error  here  any  lien 
at  all  ?  They  did  not  condemn  the  property  which  made 
the  fund.    They  were  not  parties  to  the  claim  case.    They 
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took  no  part  in  that  fight,  and  can  reap  no  benefit  from  its 
result,  so  far  as  to  get  a  lien  by  it,  which  they  did  not  have 
before.  Of  course,  if  they  had  one  before,  it  was  not  di- 
verted by  the  compromise  verdict  to  which  they  were  not 
parties  or  privies. 

Had  they  any  before?  The  deed  of  settlement  was 
made  on  tho  19th  of  August,  1877,  and  recorded  on  the  19th 
of  August,  1878.  The  judgments  of  Sims  &  Co.  were  not 
rendered  until  July  11th,  1881,  and  those  of  the  other 
mo  van  t-plain  tiffs  in  error  in  the  same  month  of  the  same 
year.  So  that  they  had  no  lien  by  judgment  until  that  date, 
which  was  long  after  the  deed  of  settlement  had  been 
made  and  recorded.  Even  their  debts  against  Jordan  were 
created  after  the  actual  record  of  this  deed. 

So  that  we  cannot  see  upon  what  principle  the  plaintiffs 
in  error  in  the  case  of  M.  M.  Sims  &  Co.  et  al.  vs.  Albea, 
sheriff,  et  al.  can  claim  any  part  of  this  fund,  and  the  judg- 
ment denying  them  a  new  trial  must  be  affirmed. 

3.  How  is  it  with  the  Bank  of  Washington  ?  The  judg- 
ment of  the  bank  was  rendered  in  November,  1881.  It 
had  therefore  no  judgment  lien.  Did  it  have  any  other 
lien  ?  II  appears  from  the  record  that  the  bank's  debt 
was  made  in  February,  1878,  before  the  record  of  the  deed 
the  following  August  of  that  year,  and  doubtless  it  was 
upon  tliis  fact  that  the  court  below  granted  the  new  trial 
to  the  bank.  The  deed,  being  a  voluntary  settlement  on 
the  wife  by  the  husband,  would  be  void  as  to  creditor  who 
credited  the  husband  "  before  the  actual  recording  of  the 
same.'  Code  §1778.  But  that  credit  must  be  based  on 
the  property  settled.  28  Oa.,  170;  Brown  vs.  West  et  alj 
70  Ga.,  201.  Whether  this  bank  gave  credit  to  Jordan 
on  tlie  property  wliich  produced  this  fund  does  not  appear. 

4.  But  outside  of  all  these  points,  in  our  judgment 
there  is  another  which  must  control  the  fund  and  give  it 
to  the  defendants  to  the  rule  against  the  bank  and  all  the 
movants. 

The  cause  is  in  equity.  The  movants  have  all  the  properly 
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embraced  in  this  deed  of  settlement  levied  upon.  If  they 
have  a  valid  claim  upon  the  portion  of  the  property  repre- 
sented by  this  fund,  they  have  one  equally  good  against  the 
balance  which  the  deed  covers.  If  they  have  a  claim  against 
any  of  the  property,  it  rests  on  fraud  in  the  settlement, 
legal  or  actual  fraud.  They  have  two  funds  to  go  upon — this 
land  condemned  by  defendants  to  this  rule,  and  the  portion 
not  condemned.  The  defendants,  in  order  to  condemn  this, 
were  forced  to  relinquish  their  claim  on  the  other.  If  they 
lose  this,  they  lose  all.  If  movants  lose  here,  they  are  hurt 
only  as  to  time,  provided  they  can  make  such  a  case  as  will 
condemn  any  of  the  land — this  money  in  court,  or  that  in  the 
hands  of  the  beneficiaries.  Will  not  equity  make  them  go  on 
the  other  accessible  fund  ?  The  Code,  section  1949,  would 
seem  to  cover  it.  It  is  true  that  the  funds  must  be  equally 
accessible,  and  hence  one  creditor  cannot  force  another  on 
property  out  of  the  state.  39  G^a.,320 ;  64  M,  573.  But 
the  doctrine  is  applicable  here.  The  entire  property  is  in 
the  grasp  of  the  movants.  Their  levy  is  on  all  of  it.  Some 
of  it  is  in  money,  but  neither  the  land  nor  money  has  been 
found  subject  to  their  claims,  any  more  than  the  portion 
of  the  property  not  sold.  They  can  as  well  litigate  with 
their  debtor  and  his  family,  the  claimants,  as  with  tnese 
defendants ;  and  they  can  just  as  well  succeed  in  one  as 
in  the  other  case.  In  either  they  must  attack  the  deed 
and  show  the  fraud.  The  one  presents  no  greater  bar- 
rier than  the  other. 

It  must  be  borne  in  mind  that  this  verdict  in  the  claim  case 
has  not  settled  the  question  of  fraud  in  the  deed.  It  must 
be  also  remembered  that  the  movants  were  no  parties  to 
that  compromise  verdict.  It  was  won  by  no  money  or 
skill  of  theirs,  but  by  that  of  the  defendants.  So  that  here 
are  two  funds,  one  in  money  and  the  other  in  land.  That 
in  money  one  creditor  has  put  in  money,  and  subjected  to 
his  claim  by  a  law-suit  and  a  compromise  verdict.  To 
put  in  money  the  other  fund,  will  only  require,  if  his  claim 
be  well  founded,  the  other  creditor  to  undergo  the  same 
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fight  which  this  creditor  has  succeeded  in.  Why  should 
he  not  undergo  an  equal  burden?  Equality  is  equity. 
And  it  strikes  us  that,  with  the  land  levied  on  upon  which 
movants  can  go  and  defendants  cannot  go  on  account  of 
this  very  verdict  and  judgment,  the  fruits  of  which  mov- 
ants would  wrest  from  defendants,  it  would  be  unequal 
and  inequitable  to  allow  them  to  succeed.  During  the 
fight  in  the  claim  case,  why  did  they  not  share  the  dangers 
and  hazards  of  the  battlefield?  They  were  not  even 
staying  by  the  stuff.  Quietly  and  without  moving  a  mus- 
cle to  help  in  tent  or  field,  they  now  rush  to  divide  the 
spoil.  Equity  will  tell  them,  '•Yonder  is  more  where  this 
came  from.  You  shall  have  it  when  you  win  it,  whether 
it  be  by  a  square,  open  fight,  or  by  generalship  and  skill- 
ful manoeuvring.-^  It  is  our  opinion,  therefore,  that  the 
judgment  be  affirmed  in  Sims  et  al.  vs.  Albea  et  al.j  and 
reversed  in  DuBose  et  al.  vs.  The  Bank  of  Washington ; 
and  it  is  ordered. 

See  cited  for  movants,  Code,  §3580 ;  52  Oa.^  856 ;  58 
7rf.,343;  63  //.,  296  ,'65  Id.,  417;  60 /rf.,  364,  594 ;  58 
Id.,  446 :  54  M,  557,  612 ;  8  Id.,  194;  21  M,  207 ;  27  Id., 
47:  62  Id.  146;  61  ic/.,  222 ;  68  Id.,  563.  Bump  on 
Fraud     Con.  321   276. 

Foi  defendants,  54  Oa.,  569;  63  Id.,  296  ;  Code,  §1778; 
28  Oa.,  170  ;  41  Id.,  435  :  53  Id.,  159  ;  20  Id.,  223-5  ;  66 
Id.,  720  ;  Code,  §§2662. 

It  will  be  observed  that  this  case  differe  widely  from  8, 
21,  27,  and  62  Oa.  supra  cited  by  movants,  in  this  impor- 
tant particular,  on  the  doctrine  of  two  funds,  where  one  is 
in  money  in  court,  to- wit :  that  the  very  verdict  and  judg- 
ment which  brought  this  money  fund  in  court  was  ob- 
tained on  conditon  that  the  defendants  to  this  rule  would 
relinquish  their  claim  on  the  rest  of  the  land,  and  the  ver- 
dict and  judgment  pursuant  to  the  agreement  found  the  rest 
not  subject.  So  that  the  point  we  rule  is,  that  where  one 
creditor,  in  order  to  bring  a  fund  into  court,  abandons  a 
claim  waich  he  had  on  other  property  to  do  so,  CNjuity 
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will  not  let  another,  who  has  a  claim  on  the  money,  and 
also  on  the  property  relinquished,  take  the  money,  but 
will  remand  him  to  the  property,  especially  "where  he 
stood  by  and  took  no  part  in  the  fight  which  Tesulted  in  a 
successful  compromise  verdict. 

Judjrment  affirmed  as  to  DuBose  et  al,-,  and  reversed  in 
the  case  of  the  bank. 


Ford  vs.  Glare,  administrator. 

1.  A  joint  suit  upon  an  account  made  by  a  firm  was  not  saved  from 
the  bar  of  the  statute  of  limitations  by  the  individual  acknowl- 
edgment in  writing  of  one  of  the  partners  and  his  promise  to  pay. 
This  was  a  different  and  new  cause  of  action  from  the  account 
sued  on  and  was  against  a  new  and  distinct  party,  and  an  amend- 
ment setting  it  forth  was  not  jermane  to  the  original  suit,  and  was 
properly  stricken. 

2.  In  cases  of  mutual  accounts,  ^hich  may  be  pleaded  by  way  of  set- 
off, if  one  of  the  parties  should  sue  the  other,  the  bar  of  the  statute 
of  limitations  does  not  generally  attach,  unless  the  last  item  in  the 
account  is  barred ;  aliteVf  where  there  is  no  mutual  account,  but  a 
mere  credit  of  a  payment  made  on  an  account  held  by  one  party. 

3.  There  being  no  evidence  in  this  case  to  take  any  of  the  items  of 
account  out  of  the  bar  of  the  statute  of  limitations,  there  was  no 
error  in  granting  a  non-suit. 

April  8,  1884. 

Statute  of  Limitations.  Partnership.  Debtor  and  Cred- 
itor. Open  Accounts.  Before  Judge  Fain.  Catoosa  Su- 
perior Court.     August  Term,  1883. 

Reported  in  the  decision. 
W.  K.  MooKE,  for  plaintiff  in  error. 
R,  J.  McCamy  ;  McCuTCHEN  &  Shumate,  for  defendant 
Hall,  Justice. 

On  the  29th  day  of  December,  1873,  the  plaintiff  com- 
menced a  suit  upon  an  open  account  against  John  D.  Gray, 
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Allon  Kennedy  and  Charles  Chamberlain.  Gray  and  Ken- 
nedy were  duly  served,  but  Chamberlain  resided  out  of 
the  state,  and  was  not  served  with  the  writ.    Kennedy 
pleaded  that  he  was  not  a  partner  with  Gray  and  Chamber- 
lain, and  the  issue  on  this  plea  was  found  in  his  favor. 
The  items  for  which  this  suit  was  brought  consisted  of 
cash  advanced  by  plaintiff  to  John  D.  Gray  &  Co.,  on  the 
5th  of  August,  1869,  which  amounted  in  the  aggregate  to 
$3,100 ;  of  this  amount  the  defendants,  about  the  middle 
of  August,  1869,  paid  $600,  leaving  still  due  the  plaintiff 
$2,500 ,  they  failed  to  pay  the  balance,  as  promised,  at  the 
latter  date,  when  Gray  gave  the  plaintiff's  agent  his  indi- 
vidual memorandum  in  writing,  by  which  he  acknowledged 
the  receipt  of  $2,500  and  promised  to  account  to  him  for 
it    This  cause  of  action  was  barred  on  its  face  by  the  stat- 
ute of  limitations  at  the  commencement  of  the  suit.   The 
plaintiff  sought  to  relieve  it  of  the  bar  by  amendments  to 
the  suit,  made  on  the  5th  of  August,  1874,  and  in  January, 
1883,  the  first  of  which  set  forth  that,  on  the  5th  of  Au- 
gust, 1869,  the  defendants  received  of  plaintiff  $3,100,  and 
that  thereafter,  on  the  10th  day  of  August,  1869,  they  gave 
him  an  acknowledgment  of  that  fact,  and  promised  to  pay 
the  amount  when  called  on ;  that  this  acknowledgment 
was  lost,  but  the  amount  claimed  was  still  due  and  owing. 
The  last  amendment  varied  the  first  by  showing  that  the 
memorandum  relied  on  was  made  and  signed  by  John  D. 
Gray  individually,  and  that  he  gave  his  individual  prom- 
ise to  pay  this  item.     Upon  demurrer  by  the  defendant  to 
these  amendments,  they  were  disallowed  by  the  court  and 
ordered  stricken.     There  were  several  other  items  in  the 
account  originally  sued   on,   amounting  to  some   $206, 
which  did  not  appear  to  be  barred  by  the  statute  of  limi- 
tations, as  claimed  by  the  plaintiff.  On  the  trial,  at  August 
term,  1S83,  of  Catoosa  superior  court,  upon  the  close  of 
plaintiff^s  evidence,  a  non-suit  as  to  these  was  moved  and 
sustained  by  the  court.     To  each  of  these  rulings  the 
plaintiff  excepted,  and  assigns  the  same  as  error. 


762  SUPREME  COURT  OF  GEORGIA. 

Dayii  iiif.  Bennett 

1.  A  joint  suit  upon  an  account  made  by  Gray  A  Cte. 
was  not  saved  from  the  bar  of  the  statute  by  the  individ- 
ual acknowledgment  in  writing  by  John  D.  Gray  and  his 
promise  to  pay.  This  latter  was  a  different  and  new  cause 
of  action  from  the  account  sued  on,  and  was  against  a  new 
and  distinct  party ;  the  amendment  was  not  germane  to 
the  matter  of  the  original  suit,  and  there  was  no  error  in 
striking  it.  Code,  §3480,  and  citations  thereunder;  62  Oa.y 
43;  64 /t/;,  221. 

2.  Neither  did  the  credits  given  in  the  account  show 
such  mutual  dealings  between  the  parties  as  to  remove 
the  bar  of  the  statute  of  limitations.  In  the  cases  cited 
by  plaintiff,  there  were  mutual  accounts  which  might  have 
been  pleaded  as  sets-off,  had  one  of  the  parties  sued  the 
other.  41  Oa.y  44;  58  /<?.,  190;  66  7rf.,  49.  In  such  cases, 
generally  the  act  of  limitations  will  not  bar,  unless  the  last 
item  in  the  account  was  barred. 

3.  There  was  no  evidence  to  take  any  of  the  items  in 
this  case  out  of  the  bar  of  the  statute,  and  the  court  did 
not  err  in  awarding  the  non-suit.  There  was  nothing  which 
could  have  justified  a  finding  in  favor  of  the  plaintiff  as 
to  any  of  these  charges.  15  Oa.^  491 ;  65  Id.j  309 ;  Cook 
V8.  W,  i&  A,  Railroad,  79  Ga.  619. 

Judgment  affirmed. 


Davis  vs.  Bennett. 

1.  Where  a  suggestion  of  diminution  of  the  record  and  a  motion  to 
dismiss  the  case  are  made  at  the  same  time,  the  former  has  prece- 
dence. 

2.  Where  the  clerk  transmits  to  this  court  original  records  of  the  court 
below,  instead  of  sending  up  a  complete  transcript  or  copy  of  the 
record,  it  is  such  an  effort  to  send  up  the  record  that  upon  it  a 
diminution  of  the  record  may  be  suggested,  if  made  in  time,  and 
the  plaintiff  in  error  be  not  in  laches, 

3.  A  record  was  transmitted  to  this  court  too  late  for  a  hearinjif  on 
the  circuit  to  which  it  belonged.  AVlien  called  at  the  heel  of  the 
entire  docket  (it  being  the  last  day  for  the  hearing  of  argomentSi 
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and  this  being  the  last  case  but  one),  a  suggestion  of  a  dimination 
of  the  record  and  motion  to  dismiss  were  both  made.  It  appeared 
that  the  only  papers  here  as  a  copy  of  the  record  were  certified  by 
the  clerk  to  be  "a  true  copy  from  the  records  of  the  minutes  of  the 
said  supeiior  court/'  and  that  plaintiff  in  error  had  had  ample 
time  to  correct  this  error  and  to  supply  the  deficiency : 

Held,  that  the  case  will  be  dismissed.  The  plaintiff  in  error  has  los^ 
his  opportunity  to  correct  or  supply  the  record  by  his  own  lache$. 

4.  Obliterations  appear  of  five  lines  of  the  first  page  of  the  bill  of  ex- 
ceptions, so  as  to  break  the  connection  of  sentences,  and  destroy 
the  sense  of  that  paper,  without  any  explanation  in  respect  to  the 
person  who  did  it ;  and  this  vitiates  the  writ  of  error  and  makes 
it  uncertain,  if  not  totally  onintellis^ble.  Nothing  can  core  such 
a  defect. 

April  25. 1881. 

Practice  in  Supreme  Court.     At  February  Term,  1884. 

Reported  in  the  decision. 

G.  T.  Hammond;  G.  J.  Holton  &  Son,  by  Henrt  B. 
Tompkins,  for  plaintiff  in  error. 

Harris  &  Smith,  by  Harrison  &  Peeplss,  for  defendant 

Jackson,  Chief  Justice. 

1.  In  this  case,  counsel  for  plaintiff  in  error  left  with  the 
reporter  a  suggestion  of  the  diminution  of  the  record,  to 
which  the  attention  of  the  court  was  called.  About  the 
same  time  a  motion  to  dismiss  the  writ  of  error  was  made. 
In  such  a  case,  the  suggestion  of  the  diminution  has  pref- 
erence, because  the  case  must  be  in  court  on  a  complete 
transcript  of  the  record  before  it  is  ready  to  be  tried  here, 
and  a  motion  Uy  dismiss  is  one  stage  of  trial. 

2.  But  it  is  argued  that  there  is  no  record  here  to  amend. 
There  is  what  purports  to  be  parts  of  a  record,  which  the 
counsel,  in  suggesting  the  diminution,  swears  are  the  orig- 
inal papers,  and  not  copies,  and  he  suggests  that  this  is  a 
diminution  in  the  sense  of  the  statute.  Where  the  clerk 
transmits  to  this  court  original  records  of  the  court  below, 
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instead  of  sending  up  a  complete  transcript  or  copy  of  the 
record,  it  is  such  an  effort  to  send  up  the  record  as  that 
upon  it  a  diminution  of  the  record  may  be  suggested,  if 
made  in  lime,  and  plaintiff  in  error  be  not  in  laches. 

3.  But  it  is  insisted  here  that  plaintiff  in  error  is  guilty 
of  such  laches  that  no  suggestion  of  diminution,  and  none 
of  the  amendatory  acts  to  retain  cases  here,  can  help  him. 
The  clerk's  certificate  to  the  only  papers  here  as  a  copy  of 
the  record  is  as  follows : 

*'  Groroia,  Coffee  County. 

I,  C.  A'.  Ward,  clerk  of  the  superior  court  of  said  county,  do  nereby 
certify  that  the  within  is  a  triie  copy  from  the  records  of  the  minutes 
of  the  said  superior  court  in  the  case  of  Richard  Bennett  vs.  Stafford 
Davis.    Breach  of  warranty  this  December  5thy  1883. 

C.  A.  Ward,  C.  S.  C,  0.  C." 

The!  statu i:e  requires  that  "a  complete  transcript  of  the 
record  in  such  cause  be  made  out "  by  the  clerk,  and  that 
"  such  transcript,  together  with  the  original  bill  of  excep- 
tions, the  clerk  shall  transmit,  together  with  a  certificate 
that  the  same  is  the  true  original  bill  of  exceptions, 
and  a  true  and  complete  transcript  of  the  record  in 
such  case,  to  the  next  term  of  the  Supreme  Court,"  etc. 
Oode,  §4262.  The  certificate  which  the  clerk  makes  is, 
"that  the  within  is  a  true  copy  from  the  records  of  the 
minutes  of  the  said  superior  court,  '^  etc.  The  certificate 
which  the  statute  requires  is  "  a  true  and  complete  trans- 
cript of  the  record  in  such  case,"  and  not  merely  of  what 
is  on  the  minutes.  It  is  clear,  therefore,  that  this  certifi- 
cate is  wholly  illegal.  Can  it  be  corrected?  By  the  act 
of  1870,  Code,  §4272,  no  case  can  be  dismissed  for  want  of 
this  certificate,  "  provided  said  record  arrives  in  time  to 
be  heard  at  the  term  to  which  it  is  by  law  returnable." 

This  record  so  certified  cannot  arrive  at  this  term  in 
time  to  be  heard,  because  this  is  the  last  day  of  the  term 
for  argument  of  cases. 

By  the  act  of  1880,  Oode,  §4272(c),  no  writ  of  error  can 
be  dismissed  on  any  ground  which  can  be  removed  during 
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the  term  to  which  it  is  returnable,  even  to  the  end  of  it. 
This  cannot  be  removed.     The  end  of  the  term  is  here  to 
day. 

By  the  act  of  1877,  Code,  §4272  (d),  no  case  can  be  dis- 
missed by  failure  of  the  clerk  to  transmit  the  record,  pro- 
vided it  gets  to  this  court  before  this  court  has  finished  the 
circuit  to  which  the  case  belongs,  but  it  must  be  entered 
and  heard  after  all  the  cases  on  the  entire  docket  shall 
have  been  heard.  This  case  is  in  that  fix.  It  got  here 
too  late  to  be  heard  until  today,  and  therefore  it  is  tor 
late  to  be  corrected  in  respect  to  the  certificate,  because 
today  the  term  closes  but  one  other  case  from  the  At. 
lanta  circuit  being  in  like  situation,  the  argument  of  which 
was  finished  the  same  day  this  case  was  called  in  its  order, 
and  the  last  case  was  heard  before  any  steps  could  b^ 
taken  to  have  it  corrected. 

By  the  same  act  of  1877,  under  which  this  case  is  en- 
tered on  the  docket,  if  the  record  be  incomplete,  it  is 
made  our  duty  to  give  such  direction  as  will  complete  it 
if  "proper  in  the  premises  and  constitutional."  Code. 
§4272  (g).  It  would  be  improper  to  delay  this  case  for 
seven  or  eight  months  to  complete  this  record,  if  it  would 
be  unjust  to  the  other  side.  It  would  be  unjust  to  the 
other  side,  because  the  defendant  in  error  is  not  the  mov- 
ant, and  need  not  look  to  the  bill  of  exceptions,  transcript 
of  record,  or  certificates.  The  plaintiff  in  error  must.  He 
could  liave  made  this  suggestion  long  ago,  in  time  to  have 
had  the  certificate  corrected,  the  record  complete  and  the 
cause  heard  at  this  term.  On  or  before  the  case  is  called, 
he  can  make  the  suggestion,  and  have  a  mandamuB  issued 
and  the  defects  all  corrected.  Acts  of  1851 ;  Code,  §4282 ; 
Rule  9  of  Supreme  Court.  A  judgment  for  money  is 
against  him,  and  defendant  in  error  is  entitled  to  have  an 
early  trial  to  get  his  money  out  of  him  soon,  if  entitled  to 
it;  and  having  judgment  below,  the  probability  and  pre 
sumption  is,  that  he  is  entitled  to  it.  So  that  it  is  not 
proper  to  postpone  him  for  negligence  of  the  plaintiff  in 
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orror.  Would  it  be  constitutional  ?  This  court,  in  com 
struing  this  act  of  1877,  OoJe,  §4272  (d),  held  that  part 
of  it  which  provided  for  cases  going  over  to  the  next  term, 
.f  they  got  here  after  the  circuit  to  which  they  belonged  was 
ended,  unconstitutional.  The  Constitution,  art.  6,  sec.  2, 
par.  6,  declares  that  this  court  shall  dispose  of  every  case  at 
the  first  or  second  term ;  "  and  in  case  the  plaintiff  in  error 
shall  not  be  prepared  at  the  first  term  to  prosecute  the  case— 
unless  prevented  by  providential  cause — it  shall  be  stricken 
from  the  docket,  and  the  judgment  below  shall  stand 
affirmed."  Code,  §5134.  No  providential  cause  is  shown, 
no  good  reason  of  any  sort,  why  this  certificate  and  record 
could  not  have  been  corrected  and  completed,  if  ordinary 
diligence  had  been  used  by  the  plaintiff  in  error.  The 
constitution  demands,  therefore,  that  his  case  "  be  stricken 
from  the  docket  and  the  judgment  balow  stand  affirmed  ;'' 
and  it  will  be  so  ordered. 

Of  course  this  class  of  cases  stands  on  a  different  footing 
from  those  regularly  in  court,  returned  in  time  and  en- 
tered on  the  docket  of  their  respective  circuits  to  be  tried 
in  regular  order;  but  it  is  well  that  in  all  cases  counsel  for 
plaintiffs  in  error  move  in  time  to  complete  the  record  and 
be  ready  to  try  at  the  return  term. 

4.  Obliterations  appear  of  five  lines  of  the  first  page  of 
the  bill  of  exceptions,  go  as  to  break  the  connection  of 
sentences  and  destroy  the  sense  of  that  paper,  without 
any  explanation  in  respect  to  the  person  who  did  it,  and 
why  it  was  done.  This  also  vitiates  the  writ  of  error,  and 
makes  it  uncertain,  if  not  totally  unintelligible.  Nothing 
can  cure  such  a  defect. 

Writ  of  error  dismissed. 
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While  the  lien  of  a  laborer  attachej,  and  the  right  to  enforce  it  accrues, 
upon  the  completion  of  the  contract  and  when  the  labor  has  been 
fully  performed,  yet  the  mere  existence  of  the  lien  does  not  give 
the  laborer  a  right  to  come  into  court  and  claim  money  arising 
from  the  sale  of  property  under  an  execution  in  £avor  of  another 
party.  Before  this  can  be  done,  there  must  be  a  judgment  of 
foreclosure,  and  process  must  issue  thereon. 

(a.)  Where  a  fund  was  raised  by  a  sale  under  a  mortgage^,  /a.,  but 
the  sheriff  was  notified  to  hold  up  the  fund  on  account  of  certain 
laborers'  liens  which  had  been  foreclosed  for  labor  performed  prior 
to  the  foreclosure  of  the  mortgage,  and  upon  the  trial  of  a  money 
rule,  exception  being  taken  to  the>!.  /n«.  of  the  laborers,  they  were 
withdrawn,  the  hearing  suspended,  new  proceedings  taken  to  fore- 
close the  liens,  and  upon  the  new  fl.  fas.,  so  obtained,  the  money 
was  awarded  to  them,  such  ruling  was  error. 

(6.)  If  the  process  issuing  upon  a  complete  affidavit  of  foreclosure  be 
defective,  it  may  be  amended  and  made  to  conform  to  the  affida- 
vit ;  but  the  affidavit  of  foreclosure  cannot  be  amended. 

March  11,  1884. 

Liens.  Laborers.  Mortgage.  Amendment.  Before 
Judge  Simmons.  Bibb  Superior  Oourt  October  lerm, 
1883. 

Reported  in  the  decision. 

A.  Proudfit  ;  M.  Gumming,  for  plaintiflF  in  error. 

Hill  &  Habris,  for  defendants. 

Hall,  Justice. 

The  fund  in  concroversy  was  raised  by  a  sale  under  a 
mortgage^. /a.  in  favor  of  the  plaintiff  in  error.  The  de- 
fendants in  error  claimed  liens  upon  it  for  labor  done  for 
the  mortgagor.  These  several  liens  had  been  foreclosed, 
and  the  executions  issuing  on  the  judgments  to  enforce  the 
same  were  placed  in  the  hands  of  the  sheriff,  accompanied 
by  a  notice  to  hold  up  the  proceeds  of  the  sale,  for  distribu- 
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lion  among  the  claimants.  To  effect  this  distribution,  a 
rule  was  brought  by  the  defendants  against  the  sheriff. 

When  this  rule  came  on  to  be  heard,  exceptions  were 
taken  to  iheji,fas.  of  defendants  in  error,  which  they  ad- 
mitted to  be  well  founded,  as  we  are  authorized  to  infer 
from  the  fact  that  they  were  withdrawn.  Upon  the  with, 
drawal  of  those  j^.yb^.,  the  hearing  of  the  rule  was  sus- 
pended, and  new  proceedings  were  taken  to  foreclose  these 
various  liens.  Upon  these  new  proceedings,  other  Ji.  fas. 
were  issued,  and  the  claim  to  the  fund  was  renewed  under 
them.  The  court  permitted  the  rule  to  be  amended,  so  as 
to  conform  to  this  altered  state  of  the  case,  and  it  appear- 
ing that  the  labor  was  rendered  by  these  claimants  before 
the  foreclosure  of  the  mortgage  of  plaintiff  in  error,  a  suffi- 
cient amount  of  the  same  to  satisfy  these  Jl.  fas.  was 
awarded  to  them  by  the  judgment  of  the  court,  to  which 
judgment  the  plaintiff  in  the  mortgage  ^.^.  excepted,  and 
this  exception  makes  the  questions  we  are  called  upon  to 
determine. 

The  lien  attaches  and  the  right  to  enforce  it  accrues  at 
the  completion  of  the  contract  and  when  the  labor  has 
been  fully  performed.  But  the  mare  existence  of  the  lien 
does  not  give  the  party  a  right  to  come  into  court  and 
claim  money  arising  from  the  sale  of  the  property  subject 
to  it,  under  an  execution  in  favor  of  another  party.  Some- 
thing more  than  this  is  indispensable;  the  lien  must  be 
established  by  a  judgment,  and  process  must  issue  upon 
that  judgment,  in  order  to  entitle  the  laborer  to  partici- 
pate in  the  proceeds  of  such  a  sale.  This  was  distinctly 
ruled  by  this  court  in  Love  vs.  Cox^  sheriffs  et  al^  63  Ga-f 
269. 

At  the  time  of  this  sale,  it  must  be  conceded  that 
the  laborers  had  no  foreclosure,  upon  which  process  issued, 
that  could  claim  this  fund.  The  process  upon  which  it 
Was  awarded  to  them  was  new  process,  and  was  founded 
Upon  a  proceeding  to  enforce  the  lien  had  subsequent  to 
the  sale,  and  subsequent  to  the  time  when  the  proceeds 
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should  have  been  distributed.  This  was  not  the  process 
upon  which  the  notice  to  hold  up  was  founded,  and  upon 
which  the  rule  to  pay  out  was  issued. 

This  case  is  distinguishable  from  Harrison  V8,  Ouill 
et  al<,  46  Ga.<,  427.  There  the  distress  warrant  was  merely 
irregular,  and,  to  use  the  language  of  the  judge  delivering 
the  opinion,  time  was  given  to  get  it  "into  shape  ;"  here 
the  process,  together  with  the  judgment  from  which  it  is- 
sued, was  entirely  withdrawn,  and  others  were  substituted 
for  them.  These  latter  were  proceedings  entirely  de  novo 
and  independent  of  those  for  which  they  were  substituted. 
Indeed,  this  affidavit  of  foreclosure  could  not  have  been 
amended.  Code,  §3504 ;  6  Oa.f  160 ;  55  /rf.,  57 ;  Lewis 
V8.  Frosty  69  7{/.,  755.  If  the  process  issuing  from  a  com- 
plete affidavit  of  foreclosure  be  defective,  it  may  be 
amended  and  made  thereby  te  conform  to  the  affidavit 
(46  Oa.^  585),  as  was  done  in  Harrison  vs.  Ouill  et  al. 

Had  the  distinction  made  by  these  cases  occurred  to  our 
able  and  experienced  brother,  who  presided  at  the  trial,  his 
conclusion  would  have  been  doubtless  diflFerent ;  as  it  is,  we 
think  his  disposition  of  the  fund  was  erroneous,  and  the 
judgment  rendered  must  be  so  modified  as  to  direct  so 
much  of  what  remains,  after  paying  the  costs  thereof,  to  be 
applied  to  the  satisfaction  of  plaintiflPs  mortgage^/?,  fa. 

Although  other  questions  than  the  foregoing  were 
pressed  upon  the  consideration  of  this  court  with  ability 
and  learning,  and  with  candor  and  fairness  in  argument 
quite  noteworthy  and  altogether  commendable,  yet  we  do 
not  feel  authorized  to  determine  them,  because  the  facts 
contained  in  the  record  are  not  sufficiently  full  to  enable 
us  to  do  so  with  justice  to  the  parties. 

Judgment  reversed. 
▼  72-50 
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Powell  vs.  Watts. 

1.  In  a  claim  case,  admissions  mado  by  the  claimant  to  the  plaintiff 
in  /.  fa,  concerning  matters  affecting  the  title  to  the  property 
in  controversy  between  them,  were  admissible ;  and  to  prove  them 
the  plaintiff  was  a  competent  witness,  although  such  testimony 
involved  a  former  conversation  between  the  plaintiff  and  defend- 
ant, which  was  communicated  to  the  claimant,  and  iu  reply  to 
which  it  was  sought  to  be  shown  that  he  acquiesced  or  made  such 
answers,  or  omitted  to  answer  when  called  upon  to  do  so,  as 
amounted  to  an  admission 

2.  Whether  admissions  made  by  defendant,  while  in  possession  of 
land  levied  on  and  claimed,  in  disparagement  of  his  title,  are  com- 
petent, depends,  in  some  nieasure,  upon  the  time  when  they  were 
made.  If  made  before  the  commencement  of  the  plaintiff's  suit, 
they  would  be  admissible  even  in  favor  of  the  claimant. 

(a.)  In  a  claim  case,  the  plaintiff  in  fl.  fa.  is  a  competent  witness, 
although  the  defendant  infi.  fa.  may  be  dead.  The  latter  has  no 
interest  in  the  issue  then  on  trial. 

3.  The  claimant  was  a  competent  witness,  although  tlie  defendant  in 
fi.fa.f  under  wnom  he  held,  was  dead. 

4.  There  was  no  material  error,  if  any  at  all,  in  permitting  claimant 
to  testify  as  to  his  motive  in  purchasing  the  property.  His  disa- 
vowal of  any  improper  purpose  would  be  subject  to  correction, 
under  the  evidence  going  to  show  the  contrary,  under  proper  in- 
?jtruction8  from  the  court 

5.  Verdicts  in  cases  between  a  plaintiff  infi.  fa.,  and  other  parties 
r/ho  acquired  title  at  the  same  time  with  the  claimant,  in  which 
their  property  was  found  not  subject,  were  inadmissible  on  the  trial 

of  a  claim  case. 

^a.)  As  a  general  rule,  where  illegal  testimony  is  addmitted  and  af- 
terwards withdrawn,  with  a  caution  to  the  jury  not  to  regard  it, 
the  verdict  will  not  be  set  aside,  except  in  a  case  where  it  is  prob- 
able that  the  caution  was  disregarded. 

(h.)  This  differs  from  McDonald  vs.  State  (last  term). 

April  %,  18S4 

Evidence  Admissions.  Witness.  Practice  in  Supe- 
rior Court.  Before  Judge  Hammond.  DeKalb  Superior 
Court.     September  Term,  1S83. 

A  Jl.  fa.  in  favor  of  F.  T.  Powell  against  George  W. 
Watts  and  Edward  Watts  was  levied  upon  certain  land  as 
the  property  of  Edward  Watts,  and  a  claim  was  interposed 
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by  William  Watts.  The^'.^a.  was  founded  on  an  indebt- 
edness created  in  1866,  and  reduced  to  judgment  in  1868. 
The  claimant  was  a  son  of  the  defendant  in  fi>fa.^  and 
claimed  under  a  deed  from  his  father,  dated  in  1867,  for 
the  expressed  consideration  of  $700.00.  The  principal  is- 
sue in  the  case  was  this :  Plaintiff  insisted  that  the  defend- 
ant in^.  /a.,  being  heavily  in  debt,  had  conveyed  away  all 
his  lands  and  property  to  his  children,  except  a  small 
amount  which  he  had  since  sold;  that  the  deed  to  this 
claimant  was,  in  fact,  voluntary ;  and  that  this  was  done 
to  avoid  payment  of  debts ;  while  claimant  contended  that 
he  purchased  the  land  bona  fide  for  value. 

The  jury  found  the  land  not  subject.  Plaintiff  moved 
for  a  new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  court,  upon  objection  made  by  the 
claimant  that  Edward  Watts,  the  defendant  mfi.fa,^  was 
dead,  refused  to  allow  the  plaintiff  in  fi.fa.  to  testify  to 
admissions  made  by  Edward  Watts  while  he  was  in  pos- 
session of  t!>e  land  conveyed,  that  he  had  given  his  lands 
to  his  children,  with  all  his  property  of  every  kind ;  that 
he  had  conveyed  this  property  to  his  children  to  keep  from 
paying  the  debt  of  one  Killis  Brown,  for  whom  he  was  a 
security ;  and  that  for  his  debt  the  said  Powell  would  have 
to  see  his  children. 

(2.)  Because  the  court,  upon  objection  of  the  claimant^ 
refused  to  allow  the  plaintiff  infi.fa.  to  testify  that  he 
told  claimant  that  his  father,  Edward  Watts,  had  said  he 
had  conveyed  all  his  property  to  his  children  to  keep  from 
having  to  pay  the  Killis  Brown  debt,  and  that  he  had  no 
property  left,  and  that  he  must  see  his  children  about 
his  debt ; — the  court  allowing  the  plaintiff  in  jf.ya.  to  tes- 
tify as  to  what  the  claimant  said  when  he  was  told  what 
his  father  had  said  to  the  plaintiff. — ^The  objection  to  the 
evidence  was  that  Edward  Watts  was  dead.  [Plaintiff 
offered  to  testify  that  the  defendant  in  fi.  fa.  made  the 
statement  set  out  in  this  ground ;  that  he  (plaintiff)  com- 
municated this  to  claimant,  who  responded  that  his  father 
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did  right  in  conveying  his  property  to  avoid  the  Brown 
debt.  The  court  admitted  the  reply  of  claimant,  but  re- 
jected the  statements  made  as  coming  from  the  defendant.] 

(3.)  Because  the  court  overruled  the  objection  of  plain- 
tiff to  the  competency  of  the  claimant  to  testify  as  to  the 
consideration  of  the  deed  made  by  the  defendant  infi.fa. 
to  him,  the  defendant  in  ^./a.  being  dead,  and  allowed  the 
•claimant  to  testify  that  he  paid  to  the  said  Edward  Watts, 
for  the  land  conveyed  in  said  deed,  the  consideration 
therein  recited,  in  money  about  two  hundred  dollars,  and 
•the  balance  in  work  for  him,  after  becoming  of  age. 

(4.)  Because  the  court  overruled  the  objection  of  plain- 
tiff, that  the  intention  of  the  claimant  in  the  acceptance 
•of  the  deed  to  the  land  levied  upon,  from  his  father,  Ed- 
ward Watts,  was  irrelevant,  and  allowed  the  claimant,  in 
answer  to  this  question,  "  Do  you  know  of  any  scheme  on 
your  part  to  delraud  Dr.  Powell  or  William  Wright,  in 
your  acceptance  of  this  deed?"  to  testify  as  follows: 
"  When  I  purchased  the  place,  I  had  no  knowledge  or 
thought  but  that  it  was  a  lonafde  transaction  as  was  ever 
made  between  a  buyer  and  a  seller.  If  I  had  thought  any- 
thing else,  I  certainly  would  not  have  bought  the  place 
and  paid  for  it." 

(5.)  Because  the  court  overruled  the  objection  of  the 
plaintiff  mfi.fa.^  and  allowed  the  claimant  to  read  in  evi- 
dence the  original  claim  papers,  with  the  findings  of  the 
juries  therein,  to  the  effect  that  the  property  levied  upon 
was  not  subject  in  two  cases  in  DeKalb  superior  court, 
where  the  execution  of  plaintiff  had  been  levied  upon 
other  lands  which  had  been  conveyed  by  Edward  Watts 
to  his  other  children  at  the  same  time  that  the  deed  to  the 
land  in  controversy  was  made  to  claimant.  These 
claims,  with  the  findings  of  the  juries,  remained  before 
the  jury  for  twenty- four  hours,  and  were  commented  upon 
by  counsel  for  the  claimant  in  argument  to  the  jury, 
and  were  withdrawn  by  the  court  just  before  the  conclu- 
sion of  the  argument  of  counsel  for  the  claimant  to  the 
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jury,  and  the  court  in  his  charge  instructed  the  jury  that 
the  claim  records  had  been  withdrawn  from  them,  and  were 
not  to  be  considered  by  them  in  arriving  at  the  conclusion 
they  might  come  to. 

(6.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  plaintiff  excepted. 

Candler,  Thomson  &  Candler,  for  plaintiff  in  error. 
W.  L.  Calhoun,  for  defendant. 

Hall,  Justice. 

1.  The  plaintiffin^./a.  proposed  to  prove  a  conversation 
with  the  defendant  which  he  communicated  shortly  after 
it  took  place  to  the  claimant.  It  appeared  that  the  defend- 
ant was  dead  at  the  trial,  and  on  that  ground  the  court,  on 
direction,  excluded  the  conversation  between  the  plaintiff 
and  defendant,  and  allowed  only  what  was  said  by  the 
claimant  in  reply  thereto  to  go  to  the  jury.  There  could 
have  been  no  objection  to  the  competency  of  admissions 
made  by  the  claimant  to  the  plaintiff  of  matters  affecting 
the  title  to  the  property  in  controversy  between  them ; 
the  pljiintiff  was  clearly  entitled  to  it,  as  well  as  to  all  the 
conversation  therewith  connected.  Code,  §3791.  This  is 
a  familiar  and  indisputable  principle.  "  The  plaintiff  was 
entitled  to  have  the  whole  of  the  conversation  that  took 
place  between  the  parties  at  the  time  given  in  evidence, 
so  that  the  jury  might  judge  of  its  weight  and  effect,"  says 
Warner,  C.  J.,  in  47  Oa.,  147 ;  75.,  642,  647.  Had  the  con- 
versation  between  plaintiff  and  defendant  been  reported 
to  claimant,  and  had  he  acquiesced  therein  or  remained 
silent  when  the  circumstances  required  an  answer  or  de- 
nial, this  of  itself  might  have  amounted  to  an  admission. 
Code,  §3790.  Whether  this  conversation  was  admissible, 
had  it  not  been  communicated  to  the  claimant,  is  imma^ 
terial  to  the  question  under  consideration,  and  so  far  as  it 
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concerns  that,  it  need  not  be  decided.  It  seems  that  it  was 
repeated  to  him  shortly  after  it  was  held,  and  that  the 
plainliflF  was  referred  to  him  and  other  children  of  the  de- 
fendant, lo  whom  he  had  conveyed  nearly  all  of  his  prop- 
erty, to  make  provision  for  the  payment  of  his  claim.  It 
may  be  possible,  and  indeed  is  highly  probable,  that  the 
conversation  and  its  communication  were  but  parts  of  an 
entire  transaction,  which  went  to  make  up  the  res  ge^tcB. 
51  Ga.,  531. 

2.  Whether  admissions  made  by  the  defendant,  while  in 
possession  of  the  land  claimed,  in  disparagement  of  his 
title,  are  competent,  would,  in  some  measure,  depend  upon 
the  time  at  which  they  were  made.  If  made,  as  it  seems 
probable  they  were  in  this  instance,  before  the  commence- 
ment of  plaintiff's  suit,  then  there  would,  we  think,  be 
little  doubt  of  their  admissibility  (8  Ox.^  66,  citing  Geo. 
Decj  part  1,  p.  44;  20  Ga.,  210,  240;  28  /rf.,  170),  even  in 
favor  of  the  claimant;  but  it  admits  of  some  more  ques- 
tion, whether,  in  a  contest  between  him  and  the  claim- 
ant, where  the  rights  of  no  third  party  had  intervened,  the 
latter  could  be  affected  by  his  declarations,  made  possibly 
after  he  had  parted  with  the  title.  Code,  §3774,  and  cita- 
tions. This,  however,  though  insisted  upon,  is  not  the 
point,  where  the  rights  of  a  creditor  are  involved;  the  de- 
fendant is  in  possession  contrary  to  the  terms  of  the  con- 
veyance; he  attempts  to  disclaim  a  title  which  he  had 
when  this  debt  was  created,  and  the  only  question  be- 
tween the  creditor  and  the  claimint  under  his  debtor  is? 
whether  tlie  former  has  parted  with,  and  the  latter  has 
iona  fide  acquired,  title  to  the  property  on  which  this 
credit  was  given.  The  possession,  coupled  with  declara- 
tions made  under  the  circumstances,  afford  some  evidence 
of  the  clmiacter  of  this  transaction  between  father  and 
son. 

Conceding  the  competency  of  the  testimony,  how- 
ever, it  is  insisted  that,  inasmuch  as  the  party  making  the 
declarationij  was  dead,  the  plaintiff  could  not  testify  as  to 
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them.  It  is  not  disputed,  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue  or  on  trial  is 
dead,  or  where  an  executor  or  an  administrator  is  a  party 
in  any  suit  on  a  contract  of  his  testator  or  intestate,  that 
the  other  party  cannot  testify.  Code,  §3854,  par.  1.  But 
it  is  contended  that  no  contract  or  cause  of  action,  to  which 
the  defendant  in  execution  was  one  of  the  original  parties 
with  the  plaintiflF,  is  in  issue  or  on  trial  here,  at  least  none 
to  which  his  executor  or  administrator  could  be  made  a 
party  in  his  stead;  that  this  is  an  issue  between  the  plain- 
tiff and  the  claimant  alone,  in  which  the  defendant  in^. 
fa.  has  none  but  a  collateral  and  remote  interest,  if  any  ; 
and  that  by  the  terms  of  the  Code,  as  cited  above,  the 
plaintiff  is  not  excluded  from  testifying.  The  case  of 
Anderson  vs.  Wilson^  45  Oa.^  25,  is  directly  in  point,  and 
fully  sustains  the  plaintiff's  position. 

3.  There  was  no  error  in  admitting  the  claimant  to  testify, 
as  we  expressly  held  in  two  cases,  Scott  vs.  Mathis  and 
White  et  al.  vs.  White^  decided  at  the  last  term  of  the 
court. 

4.  Neither  was  there  material  error,  if  any  at  all,  in  per- 
mitting claimant  to  testify  as  to  his  motive  in  purchasing 
the  property.  Brown  vs.  Spivetj^  53  (?a.,  156, 158.  His 
disavowal  of  any  improper  purpose  would  be  subject  to 
correction  under  the  evidence  in  the  case  going  to  show 
to  the  contrary,  under  proper  instructions  from  the  court, 
which  were  doubtless  given,  as  no  complaint  is  made  in 
reference  thereto. 

5.  That  the  admission  of  verdicts  in  cases  between  plain- 
tiff and  other  parties  acquiring  title  to  portions  of  defend- 
ant's property  at  the  same  time  claimant  got  his  convey- 
ances, finding  the  property  in  those  cases  not  subject,  was 
an  error,  the  court  admitted,  and  endeavored,  as  far  as  he 
could  do  so,  to  repair  any  injury  done  the  plaintiff  thereby. 
Whether  he  succeeded  in  removing  any  impression  preju- 
dicial to  the  plaintiff  may  well  be  questioned ;  but  as  the 
case  necessarily  goes  back  for  another  hearing,  and  as  this 
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wrong,  whatever  it  may  amount  to,  will  not  be  repeated, 
we  deem  any  further  notice  of  the  point  unnecessary.  As 
a  general  rule,  where  illegal  testimony  is  admitted,  and 
afterwards  withdrawn  with  a  caution  to  the  jury  not  to  re- 
gard it  the  verdict  will  not  be  set  aside,  except  in  a  case 
whe^  it  is  probable  that  the  caution  was  disregarded. 
This  is  the  extent  to  which  a  majority  of  this  court  went,  in 
McDonald  vs.  T/ie  State,  at  the  last  term  of  the  court 

We  express  no  opinion  as  to  the  testimony  in  the  case  for 
obvious  reasons,  and  order  another  trial  in  accordance 
with  the  principles  here  laid  down. 

Judgment  reversed. 


Long  et  al.  vs.  Huggins  et  al 

1.  In  the  grant  of  letters  of  administration,  the  surviving  husband  or 
wife  is  first  entitled  to  letters ;  then  the  next  of  kin  at  the  time  of 
the  death,  according  to  the  law  of  relationship  and  distribution,  are 
next  entitled ;  but  if  tlie  ])arty  dies  testate,  the  person  most  bene- 
ficially interested  under  the  will  shall  have  the  preference ;  and,  as 
a  general  rule,  to  cover  all  cases  not  especially  provided  for,  the 
person  having  theri}j;ht  to  the  estate  ought  to  have  the  right  of  the 
administration. 

( a.)  Incase  of  a  married  woman  who  is  next  of  kin,  or  where  her  let 
ters  abate  by  her  marriage,  the  husband  is  entitled  to  the  admin- 
istration, according  to  the  discretion  of  the  ordinary,  as  between 
him  and  other  persons  entitled  thereto  under  any  of  the  prescribed 
rules. 

(h.)  60  Ga.t  290,  considered  and  distinguished  from  present  case. 

2.  Where  one  as  a  creditor  of  a  decedent  applied  for  letters  of  admin- 
istration, and  upon  a  caveat  being  filed,  the  administration  w-as 
claime<l  by  the  husband  of  the  sole  legatee  under  the  will  of  one 
who  had  been  the  sole  legatee  of  the  testator,  and  this  case  was 
carried  to  the  superior  court  by  appeal,  there  was  no  error  in  re- 
fusing to  allow  persons  claiming  to  be  the  next  of  kin  of  the  testa- 
tor, concerning  the  administration  on  whose  estate  the  contest  was 
had,  to  be  made  parties,  all  of  them  being  non-residents  of  the 
state. 

3.  In  order  for  a  selection  by  a  majority  of  the  next  of  kin  of  a  dece- 
dent of  a  person  to  administer  on  his  estate  to  be  admissible,  they 
must  signify  their  choice  in  v»'riting.    A  selection  by  attorneys  at 
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law,  claiming  to  represent  them,  was  not  sufficient  without  special 
authority  in  writing  for  that  purpose. 

4.  There  was  no  error  in  refusing  a  continuance  in  order  to  enable  the 
applicant  to  procure  written  evidence  of  the  choice  of  the  next  of 
kin.  The  fact  that  he  did  not  expect  that  this  would  be  held  nec- 
essary was  not  such  a  surprise  as  would  authorize  a  continuance. 

5.  If  there  were  errors  in  the  charge  complained  of,  they  were  not 
such  as  materially  affected  the  result  and  as  would  require  a  new 
trial 

(a.)  This  contest  for  administration  should  not  be  protracted  so  as  to 
consume  the  estate. 

Februar>'  19>  1884. 

Administrators  and  Executors.  Husband  and  Wife. 
Wills.  Attorney  and  Client.  New  Trial.  Before  Judge 
HuTCHiNS.     Hall  Superior  Court.     August  Term,  1883. 

Reported  in  the  decision. 

W.  L.  Marlkr;  G.  H.  Prior;  George  K.  Looper;  Claud 
EsTES ;  H   H.  Pkkhy,  for  plaintiflFs  in  error. 

S.  P.  Thurmond  ;  S.  0.  Dunlap,  for  defendants. 

Hall,  Justice. 

Riley  Garrett,  of  Randolph  county,  in  this  state,  on  the 
18th  day  of  January,  1844,  executed  his  last  will  and  testa- 
ment, whereby  he  appointed  Isham  Wheelus  his  executor 
and  gave  all  his  worldly  estate  to  William  Augustus 
Wheelus.  The  testator  died  in  Hall  county  in  the  year 
1880.  The  executor  named  in  his  will  died  before  him,  but 
William  A.  Wheelus,  the  legatee  therein  mentioned,  sur- 
vived him.  William  A.  Wheelus  died  shortly  after  the 
testator,  and  by  his  will  bequeathed  his  entire  estate  to  his 
wife,  Susan  A.  Wheelus,  who  has  since  married  Hugh  H. 
Huggins.  The  testator  was  illegitimate,  and  never  having 
married  left  no  descendants.  His  nearest  of  kin  capable 
of  inheritin":  his  estate  were  certain  first  cousins  ex  parte 
materna.  When  he  died,  he  was  in  debt  to  Henry  J.  Long 
$25.00,  and  Long  took  letters  of  admiuistration  cut  colli- 
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gendum  upon  his  estate,  and  advertised  for  permanent  let- 
ters This  latter  application  was  caveated  upon  the 
ground  that  there  was  no  intestacy.  The  will  was  pre 
sented  for  probat^e,  and  after  a  protracted  contest,  was  fin- 
ally established.  At  the  testator's  death,  he  was  possessed 
of  a  large  estate,  consisting  of  personal  property,  worth 
between  $15,000  and  $16,000,  and  real  estate,  situated 
in  Hall  and  Gwinnett  counties,  then  worth  between  $5,000 
and  $7,000,  which  was  acquired  subsequently  to  the 
execution  of  his  will.  This  latter  was  claimed  by  his  heirs 
at  law,  who  joined  with  Long  in  this  contest  for  the  ad- 
ministration. Susan  Huggins  claimed  the  entire  estate, 
both  personalty  and  realty,  and  on  this  ground  selected 
her  husband  to  administer,  who  made  application  for  let- 
ters of  administration  with  the  will  annexed.  Both  Long's 
application  for  letters  of  administration,  and  Huggins's  for 
letters,  with  the  will  annexed,  were  carried  by  appeal  to  the 
superior  court.  The  former  was  tried,  and  after  much  con- 
flicting testimony,  the  issue,  under  the  rulings  and  charges 
of  the  presiding  judge,  was  found  in  favor  of  Huggins,  and 
administration,  with  the  will  annexed,  being  awarded  to 
him  by  the  judgmant  of  the  court,  thereupon  Long 
moved  the  court  to  set  aside  this  judgment,  and  grant  him 
a  rew  trial,  not  only  upon  the  customary  and  usual  grounds 
found  in  such  motions,  but  upon  others,  excepting  to  various 
rulings  and  charges  of  the  court,  which  motion,  after 
being  considered,  was  overruled,  and  the  new  trial  refused? 
to  which  Long  excepted  and  brought  the  case  here  by  writ 
of  error.  The  following  are  the  grounds  of  the  motion 
material  to  be  considered: 

(4.)  Because,  on  the  hearing  of  said  case,  and  both  be- 
fore and  after  the  interrogatories  of  S.  P.  Hulgin,  and  G. 
W.  Webb,  and  Sarah  Garrett,  and  T.  B.  Brown,  W.  G. 
Brown  and  Elizabeth  Clark  were  read,  a  paper,  of  which 
the  following  is  a  copy,  and  which  had  been  filed  with  the 
pleadings  in  said  cause  in  oflSce,  in  open  court,  was  pre- 
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sented  to  the  court  by  the  attorneys  whose  names  appeal 
thereto : 

**  And  now  in  the  within  case  comes  Wesley  Garrett,  H.  W.  B. 
Garrett,  Thomas  B.  Garrett,  J.  A.  Garrett,  Malinda  Boster,  Minerva 
A.  Hulgin,  M.  B.  Garrett,  Thomas  B,  Brown,  William  G.  Brown, 
Elizaheth  Clark,  Thomas  J.  Garrett,  Matilda  C.  Thillips,  Sylvia  A. 
Rook,  and  say  they  are  next  and  nearest  of  kin  of  said  Riley  Garrett, 
deceased,  and  they  and  each  of  them  select  Dr.  H.  J  Long,  of  Gaines- 
ville, Hall  county,  Ga.,  as  a  fit  and  suitable  person  to  take  the  ad- 
ministration, with  the  will  annexed,  of  said  deceased,  and  they  pray 
that  he  be  appointed  such  administrator,  and  pray  to  be  made  par-^ 
ties  to  this  case.  Gbo.  K.  Loopbr, 

Claud  Estes, 
W.  L.  Marlbr, 
H.  H.  Pkrry, 
G.  H.  Prior, 

Attorneys  for  next  of  kin  of  Riley  Garrett,  deceased,  and  the  above 
named  parlies." 

The  original  of  the  above  was  attached  to  the  pleadings 
in  the  case  on  trial  and  marked,  "  Filed  in  office,  August 
23, 18^3.  Wm.  B.  Smith,  Clerk,"  said  paper  being  filed 
when  the  trial  of  said  case  had  just  begun,  but  before  any 
evidence  was  introduced.  Said  attorneys  then  and  there, 
in  open  court,  made  application  to  the  court  to  pass  the 
following  order  appended  to  the  above  paper :  "  Upon 
motion  of  counsel  for  the  above  stated  parties,  it  is  ordered 
that  they  be  made  parties  to  eaid  case,"  which  motion  or 
application  was  made  both  before  the  introduction  of  evi- 
dence, and  after  the  interrogatories  of  S.  P.  Hulgin,  G.  W. 
Webb  and  Sarah  Garrett,  T.  B.  Brown,  W.  G.  Brown  and 
Elizabeth  Clark  were  read  and  put  in  evidence ;  but  the 
court  refused  to  pass  or  grant  said  order.  And  the  movants 
in  this  motion  say  that  the  refusal  of  the  court  to  pass  said 
order  was  error,  and  make  this  a  ground  of  this  motion  for 
a  new  trial. 

(5.)  Because,  on  the  trial  of  said  case,  after  the  interrog- 
atories of  S.  P.  Hulgin,  G.  W.  Webb  and  Sarah  Garrett, 
T.  B.  Brown,  W.  G.  Brown  and  Elizabeth  Clark  were  read, 
counsel  for  applicant  offered  in  evidence,  and  proposed  to 
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read  to  the  jury,  the  original  of  the  paper  set  out  in  the 
fourth  ground  above;  which  paper  had  been  marked  filed 
in  office  before  being  offered  in  evidence. 

Which  paper,  counsel  stated,  was*  offered  to  show  that 
the  parties  therein  named  had  selected  H.  J.  Long  to  be 
appointed  administrator.  This  paper  was  ruled  out,  and 
not  allowed  to  be  read  in  evidence. 

Counsel  for  applicant  then  offered  in  evidence  the  origi- 
nal, of  which  the  following  is  a  copy : 

'*/n  re  application  of  Henry  J.  Long  for  permanent  letters  of  admin- 
istration upon  the  estate  of  Riley  Garrett. 

We,  the  undersigned,  the  first  cousins  and  next  of  kin  at  the  time 
of  his  death,  according  to  the  laws  of  the  state  of  Georgia,  declaring 
relationship  and  distribution  of  Riley  Garrett,  deceased,  who  died  in 
Gainesville,  Ga.,  in  the  year  1880,  do  hereby  agree  upon  and  select 
Henry  J.  Long,  of  Gainesville,  Hall  county,  Ga.,  to  act  as  adminis- 
trator, and  to  be  appointed  permanent  administrator  upon  the  estate 
of  said  Riley  Garrett,  deceased,  the  said  Henry  J.  Long  to  give  the 
bond  and  take  the  oath  required  by  law.  H.  W.  B.  Garrets, 

Thos.  B.  Garrett, 
J.  A.  Garrett, 
Malind.v  Buster, 
Minerva  A.  Hulgin^ 
M.  B.  Garrett, 
By  Geo.  K.  Looper,  their  attorney  at  law. 

Thos.  B.  Brown, 
AVm.  G.  Brown, 
Elizabeth  Clark, 
By  their  attorney  at  law,  G.  H.  Prior. 

Thos.  J.  Garrett, 
Matilda  C  Phillips, 
Sylvia  A.  Rook, 
By  their  attorney  at  law,  G.  H.  Prior." 

This  paper  was  objected  to  and  ruled  out  as  to  signatures 
of  H.  W.  B.  Garrett,  Thos.  B.  Garrett,  J.  A.  Garrett,  Thos. 
J.  Garrett,  M.  C.  Phillips,  Sylvia  A.  Rook,  Malinda  Bus- 
ter, Minerva  A.  Hulgin  and  M.  B.  Garrett. 

The  execution  of  both  the  above  papers  was  not  dis» 
puted,  and  the  attorneys  who  signed  said  papers  were  in 
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open  court  and  testified  to  their  signatures  to  the  same, 
but  the  court  excluded  the  papers,  on  the  ground  that  the 
selection  of  a  person  to  be  administrator  by  those  inter- 
ested in  the  estate  must  be  in  writing,  and  must  be  signed 
by  the  heirs  or  next  of  kin  themselves,  or  by  some  one 
specially  authorized  to  sign  for  them,  and  that  this  author- 
ity must  be  in  writing. 

The  court  then  heard  the  following  testimony,  which  was 
offered  by  the  movant  on  the  voire  dire^  as  to  the  authority 
of  counsel  to  sign  for  the  parties  for  whom  they  appeared 
and  was  before  the  court  alone. 

George  K.  Looper,  ERic[.,  being  sworn,  stated  that  he  had 
been  employed  by  H.  W.  B.  Garrett,  Thomas  B.  Garrett,  J. 

A.  Garrett,  Malinda  Buster,  Minerva  A.  Hulgin.  and  W. 

B.  Garrett  •  that  he  appeared  as  their  attorney ;  that  he 
had  signed  the  papers,  offered  in  evidence  as  their  attor- 
ney at  law  ;  that,  while  tliey  had  not  specially  authorized 
him  to  sign  said  papers,  they  had  authorized  and  employed 
him  to  take  all  steps  which  he  thought  proper  to  secure 
and  collect  their  shares  or  interests  in  the  estate  of  Riley 
Garrett ;  to  appear  for  them  in  all  courts  ;  that  their  inter- 
ests had  been  left  in  the  entire  control  of  himself  and 
Estes  &  Son,  with  full  power  and  discretion  to  act  for  the 
parties  he  had  named  in  all  matters  affecting  their  inter- 
ests or  rights  in  the  Garrett  estate ;  that  two  or  three  of 
the  said  parties,  three  of  the  Garretts,  had  been  to  Gaines- 
ville to  see  him  ;  that  they  had  talked  with  him  about  the 
administration  upon  the  estate,  and  had  told  him  that 
they  preferred  that  Dr,  Long  should  administer  upon  the 
estate  of  Mr.  Garrett  in  preference  to  the  Wheeluses ;  that 
they  had  seen  him  and  talked  with  him,  and  ascertained 
his  position  here,  and  were  perfectly  satisfied  that  he 
should  have  charge  of  the  estate  as  administrator. 

Claud  Estes,  Esq.,  testified  that,  together  with  Mr.  Looper, 
he  and  his  father,  John  B.  Estes,  under  the  firm  name  of 
J.  B.  Estes  &  Son,  had  been  employed  to  represent  the 
same  heirs  and  parties  mentioned. by  Mr.  Looper;  that 
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they,  John  B.  Estes  &  Son,  were  also  separately  employed 
by  another  heir,  Wesley  Garrett ;  that  he  had  signed  the 
first  paper  above  set  forth  as  attorney  for  all  these  parties, 
including  Wesley  Garrett;  that  the  employment  by  Wes- 
ley was  in  writing,  but  was  among  his  father's  papers,  who 
was  absent  holding  court  in  Walton  county,  and  was  not 
accessible  to  him ;  that  with  regard  to  all  they  represented, 
they  had  been  employed  to  appear  for  them  in  all  courts, 
in  any  and  all  proceedings  aflFecting  their  right,  or  inter- 
ests in  the  estate  of  Riley  Garrett,  deceased,  and  to  take 
all  Sccps  and  any  steps  which  they  deemed  right  and 
proper  to  protect  and  secure  their  interests  in  said  estate ; 
and  that  he  certainly  construed  that  authority  to  empower 
him  to  appear  for  them  in  this  proceeding,  and  join  for 
them  in  the  selection  of  an  administrator,  as  their  entire 
rights  and  interests  had  been  left  in  the  full  control  of  said 
attorneys. 

H.  H.  Perry  testified  that  he  represented,  together  with 
Mr.  Prior,  Thomas  J.  Garrett,  Matilda  0.  Phillips,  and 
Sylvia  A.  Rook,  and  that  the  paper  admitted  in  evidence 
and  signed  by  them  had  been  sent  to  him  by  them  in  due 
course  of  mail. 

G.  H.  Prior,  Esq.,  testified  that  he  had  received  a  letter 
from  Thomas  B.  Brown,  William  G.  Brown,  and  Elizabeth 
Clark,  specially  instructing  him  to  sign  their  names  to  the 
selection  of  Henry  J.  Long  to  be  administrator,  but  the 
letter  he  was  not  able  at  that  moment  to  find. 

After  hearing  the  foregoing  statements,  the  second  pa- 
per above  set  forth  in  this  ground  of  motion  was  then  ad- 
mitted as  to  the  signatures  of  Thomas  B.  Brown,  William 
G.  Brown,  and  Elizabeth  Clark,  but  the  first  paper  set 
forth  in  this  ground  of  the  motion  was  entirely  excluded 
by  the  court,  and  the  second  paper  was  expressly  excluded 
as  to  all  the  signatures,  except  those  of  Thomas  B.  Brown, 
William  G.  Brown,  and  Elizabeth  Clark;  and  the  jury 
were  so  instructed ;  and  movants  say  said  ruling  excluding 
said  papers  was  error. 


FEBRUARY  TERM,  188-t.  788 

Long  ft  at.  vt.  Haggins  et  al. 

(6.)  Because,  upon  the  ruling  of  the  court  in  the  pre- 
ceding ground  of  this  motion  set  forth,  counsel  for  the 
parties  claiming  to  be  next  of  kin  proposed  to  make  a 
selection  of  Dr.  H.  J.  Long  to  be  administrator  before  the 
jury  ore  tenuft^  and  to  state  to  the  jury  that  they  selected 
Dr.  Long  to  be  administrator  as  counsel  for  the  parties  they 
represent,  to- wit:  H.  W.  B.  Garrett,  Thomas  B.  Garrett, 
J.  A.  Garrett,  Malinda  Buster,  Minerva  A.  Hulgin,  M.  B. 
Garrett  and  Wesley  Garrett,  and  offered  to  prove  by  Geo. 
K.  Looper,  Esq.,  and  Claud  Estes,  Esq.,  that,  as  attorneys 
for  said  H.  W.  B.  Garrett,  Thomas  B.  Garrett,  J.  A.  Gar- 
rett, Malinda  Buster,  Minerva  A.  Hulgin,  M.  B.  Garrett 
and  Wesley  Garrett,  and  in  their  names,  they  selected  and 
then  and  there  selected  H.  J.  Long  to  be  administrator, 
with  the  will  annexed,  upon  the  estate  of  Riley  Garrett; 
but  the  court  refused  to  allow  said  counsel  to  make  any 
selection  ore  tenus  of  a  person  to  be  administrator,  and 
excluded  the  oral  evidence  offered  as  above  of  Claud  Estes 
and  Geo.  K.  Looper,  that,  as  counsel  for  the  above  named 
parties,  they  then  and  there  selected  Dr.  H.  J.  Long  to  be 
administrator  upon  the  estate  of  Riley  Garrett,  deceased, 
with  the  will  annexed ;  but  said  court  then  and  there  ruled 
that  no  selection  could  be  made  or  admitted  unless  it  was 
in  writing,  which  rulings,  refusing  to  allow  a  selection  ore 
tenusj  and  to  admit  the  oral  evidence  of  Claud  Estes  and 
Geo.  K.  Looper,  Esqrs.,  as  above  set  forth,  movants  say 
were  errors,  and  make  the  same  a  ground  of  this  motion. 

(7.)  Because,  upon  the  ruling  of  the  court  as  set  forth 
in  the  preceding  grounds  of  this  motion,  to- wit:  the  5th 
and  6th  grounds,  counsel  for  the  movants,  to- wit:  H.  W. 
B.  Garrett  et  al  stated  in  their  place  that  said  ruling  re- 
quiring a  written  selection  or  authority  by  the  persons 
interested  in  the  estate  was  unexpected  to  them,  and  that 
their  clients  were  non-residents  of  the  state  and  not  pres- 
ent, and  moved  that  the  case  be  continued,  in  order  that 
they  could  procure  the  said  selection  or  autliority  in  writ* 
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ing ;  which  motion  was  overruled ;  and  movants  say  this 
was  error. 

(8.)  Because  the  court  erred  in  charging  the  jury  "  that 
H.  J.  Long,  the  movant  and  one  of  the  applicants,  bases 
his  claim  to  the  administration  upon  the  fact,  as  he  alleges 
among  other  things,  that  certain  persons  named  in  the 
petition,  who  he  says  are  a  majority  of  the  next  of  kin  of 
deceased,  and  of  the  distributees  of  the  estate,  had  selected 
him  to  be  administrator  upon  the  estate,"  and  failed  to 
state  to  the  jury  that  Long  also  based  his  claim  upon  the 
fact  that  he  was  a  creditor  of  the  estate;  and  in  no  place 
in  his  charge  gave  in  charge  to  the  jury  the  principle  of 
law,  "  that  when  no  application  is  made  by  the  next  of 
kin,  a  creditor  may  be  appointed,"  although  in  this  case 
none  of  the  applicants  for  administration  were  next  of  kin 
to  the  deceased. 

(9.)  Because  the  court  erred  in  charging  the  jury,  "that 
the  burden  of  proof  is  upon  Dr.  H.  J.  Long  to  show  that  a 
majority  of  the  next  o(  kin  and  those  entitled  to  be  dis. 
tributees  of  the  estate  had  selected  him  to  be  administra* 
tor,  before  he  would  have  any  claim  to  the  administration 
by  reason  of  such  selection." 

[Note.— **The  court  also  charaed  that  if  the  applicant,  Long,  had 
by  evidence  brought  himself  under  this  rule,  he  would  be  entitled  to 
the  administration,  unless  defeated  by  another  rule  to  be  afterwards 
stated.  N.  L.  Hutcuins,  Judge. 

See  note  appended  to  ground  No.  14. — N.  L.  II.*'] 

(10.)  Because  the  court  erred  in  charging  the  jury,  "that 
the  selection  of  a  person  to  be  administrator  by  the  next 
of  kin,  and  those  interested  as  distributees  in  the  estate, 
or  entitled  to  the  estate,  before  it  could  be  considered,  must 
be  a  selection  in  writing,  signed  by  the  persons  selected, 
or  by  their  agents  or  attorneys,  duly  authorized  in  writing. 
You  should  examine  the  papers  in  evidence,  and  considei^ 
them  in  the  light  of  the  testimony,  to  ascertain  whether  or 
not  the  selection  has  been  made  by  the  requisite  migority 
of  persons  authorized  to  make  it." 
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(11.)  Because  the  court  erred  in  charging,  "  that  they 
must  be  satisfied  from  the  testimony  that  the  next  of  kin, 
who  have  made  such  selection  in  writing,  if  you  find  such 
selection  has  been  made  as  stated,  were,  at  the  time  of 
making  it,  capable  of  expressing  a  choice,  that  is,  they 
were  neither  minors  nor  insane  people,  incapable  of  acting 
for  themselves,"  but  omitted  to  charge  or  state  that  the  pre- 
sumption was  that  a  person  is  sane,  unless  the  contrary 
appears. 

(12.)  Because  the  court  erred  in  charging  the  jury, 
'^  that  when  a  person  dies  intestate,  the  person  most  bene- 
ficially interested  under  the  will  is  entitled  to  the  admin- 
istration ;  then  the  question  in  this  case  is,  who  is  most 
beneficially  interested  under  the  will  of  Riley  Garrett  ?" 

[Note.— "The  court  added:  'It  is  contended  by  counsel  for  Dr. 
Long,  the  applicant,  1st,  that  nothing  passed  under  Garrett's  will 
but  the  x>er8onal  property  owned  by  him  at  the  same  time  he  exe- 
cuted it  in  1844,  and  2d,  that  land  acquired  afterwards  did  not  pass 
under  it,'  and  sustained  this  position  as  regards  the  land,  but  ruled 
that  all  the  personal  property  owned  by  testator  at  the  time  of  his 

death  passed  under  his  will. 

N.  L.  HuTCHiNs,  Judge.''] 

(13.)  Because  the  court  erred  in  charging  the  jury,  on 
the  question  of  who  is  most  interested  under  the  will  of 
Riley  Garrett:  *' I  charge  you  that  all  of  the  personal 
property  that  Riley  Garrett  owned  at  the  time  of  his  death 
passed  under  his  will  to  William  Augustus  Wheelus,  and 
his  estate  is  entitled  to  it,  after  the  debts  and  expenses  of 
administration  are  paid,''  etc. 

(14.)  Because  the  court  erred  in  charging  the  jury  that, 
"  if  you  find  the  personal  estate  of  Riley  Garrett  to  be 
larger  than  the  real  estate,  then  inasmuch  as  it  passed 
under  the  will  to  William  Augustus  Wheelus,  and  inas- 
much as  Mrs.  H.  H.  Huggins  is  the  sold  legatee  under  the 
will  of  William  Augustus  Wheelus,  Mrs.  Huggins  would 
be  entitled  to  the  greater  portion  of  the  estate  of  Riley 
Garrett,  and  would  be  entitled  to  select  a  proper  person  to 
be  administrator  upon  the  estate  of  Riley  Garrett ;  and  it 

▼  7M1 
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would  be  the  duty  of  the  court  to  appoint  him,  if  a  proper 
person." 

[Note. — In  connection  with  the  extracts  in  the  three  last  preceding 
grounds,  and  explanatory  of  tbem,  the  court  also  charged,  "  the  per- 
son having  the  right  to  the  estate  ought  to  have  the  administration, 
and  may  select  a  person  as  administrator ;  and  if  such  person  is  oth- 
erwise qualified,  he  should  be  appointed.  In  order  to  ascertain  who 
is  most  interested  in  this  estate,  you  may  examine  the  inventory  in 
evidence,  and  find  which  passes  under  the  will,  that  is,  what  is  the 
value  of  the  personal  property ;  and  what  does  not  so  pass,  that  is, 
what  is  the  value  of  the  land,  as  teslified  to.  If  yon  find  that  the 
personal  property  exceeds  the  land  in  value,  inasmuch  as  it  passed 
under  the  will  to  Dr.  Wheelus,  his  estate  or  his  legatee,  Mrs.  Hug- 
gins,  is  entitled  to  it,  and  she,  as  sole  legatee  standing  in  his  place, 
would  be  entitled  to  the  greater  portion  of  Mr.  Garrett's  estate,  and 
entitled  to  select  a  proper  and  qualified  person  to  administer.  But 
if  the  value  of  the  land  acquired  since  the  making  of  the  will  is 
greater  than  that  of  the  personalty,  inasmuch  as  it  is  subject  to  dis- 
tribution among  the  heirs  at  law  of  Mr.  Garrett,  if  a  majority  of  the 
next  of  kin  have  selected  the  applicant.  Dr.  Long,  in  writing,  to  be 
the  administrator,  the  jury  should  find  the  issue  for  him;  for  if  the 
land  exceeded  the  personalty  in  value,  the  heirs  at  law  would  be  en- 
titled to  tli8  greater  portion  of  the  estate,  and  have  the  right  to  the 
administration.  N.  L.  Hutchins,  J.  S.  C.**] 

"At  Chambers,  Atheks,  Ga.,J 
November  22,  1883.        J 

Upon  motion  of  counsel  for  movants  in  the  above  stated  case, 
made  at  the  hearing  of  the  said  motion,  it  is  ordered  that  the  forego- 
ing amendment  be  allowed,  and  the  court  certifies  that  the  statement 
of  facts  in  the  foreg  )ing  grounds  added  by  amendment  are  true,  as 
explained  in  '*  notes  *'  made  by  me,  and  which  are  referred  to  as 
part  of  said  motion.  In  relation  to  the  papers  offered  as  set  forth  in 
the  4th  and-5th  grounds,  there  can  be  no  significance  in  the  filing  in 
office,  signed  by  the  clerk,  as  it  was  done  without  authority  of  the 
court,  and  was  no  part  of  the  record.  As  to  the  omissions  to  charge, 
complained  of  in  grounds  8  and  11,  attention  was  not  called  to  th:m 

at  the  time. 

N.  L.  HuTCHiNs,  J.-S.  C,  W.'C." 

1.  In  Leverett  vs.  Dismukes^  10  Ga.  R.^  98,  most  of  the 
questions  in  controversy  in  the  present  case  came  before 
tliis  court,  and  were  then  determined  contrary  to  the  views 
now  insisted  upon  by  the  plaintifiT  in  error.  Lumpkin,  J., 
after  showing  that  by  our  statute  the  same  rules  obtained 
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in  regard  to  the  granting  of  letters  of  administration  as 
those  that  regulate  the  distribution  of  intestate's  estates^ 
declared  it  a  rule  of  the  English  law,  no  less  than  our  own, 
that  administration  followed  the  right  of  distribution. 
Toll.,  116.  "And  the  reason  given  why  the  person 
having  the  title  to  the  estate  ought  to  have  the  admin- 
istration is,  because  he  is  most  interested,  and  will  take 
the  best  care  of  it."  2  Eq  Ca.  Ab.  423,  pi.  5 ;  Ihid,  425,. 
pi.,  15.  "So  far,  indeed,"  he  continues,  "is  the  doctrine 
carried,  which  gives  the  administration  to  the  person  enti- 
tled to  the  property,  that  though  the  statute  directs  the- 
husband  or  wife  to  be  preferred,  yet,  their  claim  will  yield 
if  the  estate  goes  to  other  persons ;  as  when  by  settlement, 
upon  the  death  of  the  feme^  her  property  is  to  pass  to  her 
representatives,  to  the  exclusion  of  her  husband,  her  rela- 
tives shall  have  the  administration  in  preference  to  the 
husband  or  his  representatives.  Toll.,  85, 116.  Bay  V8. 
Dudgeon,  6  Munf.,  132." 

In  that  case,  as  it  is  claimed  here,  the  contest  was 
between  the  next  of  kin  and  the  party  having  the 
largest  interest  in  the  estate;  there  likewise  it  hap- 
pened, as  here,  that  the  party  having  this  interest  was  a. 
married  woman,  who  made  choice  of  her  husband  to  ad- 
minister in  her  stead,  and  there,  as  here,  this  choice  was 
affirmed,  and  the  administration  was  granted  in  accordance 
with  her  selection.  "  If  a  son  dies  intestate,  and  without 
brothers  or  sisters,"  says  this  eminent  jurist,  "the  father 
is  entitled  to  the  whole  estate,  and  to  administration ;  and 
if  the  father  die  before  administration  is  granted,  admin- 
istration shall  be  granted  to  his  representative,  for  the 
estate  was  an  interest  vested;  and  the  court  regards  the 
property  in  granting  administration.  11  Viner,  pi.,  25; 
Cutchin  vs.  Willdnson,  1  Call's  R.  1.  This  case  was  deci- 
ded in  the  court  of  appeals  in  Virginia,  in  1797,  and  re- 
sembles in  principle  the  case  before  the  court.  For  by  the 
act  of  1827  (New  Dig.,  294),  as  well  as  by  29  Charles  II, 
ch.  8,  (Id.  1129^,  the  husband  is  entitled  by  administra- 
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tion  to  recover  all  the  estate  of  his  wife,  real  and  personal, 
as -well  as  her  rights  and  credits,  and  enjoy  the  same, 
without  being  subject  to  distribution.  Whether  he  sur- 
vive her  or  not,  therefore,  he  is  entitled  to  the  administra- 
tion, because  he.is  to  the  property;  and  it  never  could  be 
said  of  him  that  he  was  administrator  contrary  to  the 
meaning  of  the  act,  which  declares  that  the  person  entitled 
to  the  estate  is  entitled  to  the  administration.''  ...  "It 
is  laid  down  in  Viner  84,  (Tit  Executors)  No.  7,  on  one 
authority,  that  when  the  wife  is  next  of  kin  to  the  intes- 
tate, the  husband  shall  not  be  joined  in  the  administration 
with  her.  12  Viner  84 ;  Aleyn  36.  But  it  is  further  said, 
that  when  the  wife  is  entitled,  and  she  refuses  to  take  the 
administration  in  her  own  name,  the  constant  practice  is 
to  admit  the  husband.  Van  Thunen  vs.  Van  Thunen,  11 
Viner  84,  marginal  note ;  Gibb.,  203.  By  the  act  of  1828,  a 
feme  covert  cannot  be  an  executrix  or  administratrix 
during  coverture,  but  her  letters,  when  already  granted, 
shall  abate.  A  fortiori^  although  otherwise  entitled,  will 
they  be  withheld  from  her  on  account  of  the  coverture.  But 
in  either  event,  the  husband  shall  be  entitled  to  such  let- 
ters, upon  his  complying  with  the  requisitions  of  the  law. 
New  Dig.,  327.  We  hold  these  inferences  to  be  irresisti- 
ble: 1st,  that  by  the  act  of  1828,  a  married  woman  can- 
not be  the  representative  of  an  estate ;  and  secondly,  that 
whenever  she  would  be  otherwise  entitled,  and  is  disqual- 
ified by  reason  of  the  coverture,  the  husband  is  next  en- 
titled in  preference  to  anybody  else." 

This  decision  has  been  quoted  at  length,  not  only  be- 
cause it  is  well  to  refer  to  fundamental  principles  and  to 
understand  how  they  have  been  applied  by  the  venerable 
sages  of  the  law,  who  have  preceded  us,  and  from  whom 
we  should  draw  inspiration  and  learning  to  guide  and 
direct  us,  but  because  every  principle  there  set  forth,  and 
in  the  acts  referred  to,  has  been  embodied  in  our  present 
Code,  §2494,  and  others  of  a  cognate  character.  What 
diilerence  can  it  make,  in  reason  or  law,  whether  the  inter- 
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6st  to  be  administered  is  derived  from  an  intestacy  or  a 
will?  The  surviving  husband  or  wife  is  first  entitled  (Id. 
sub-sec.  1),  then  the  next  of  kin  at  the  time  of  the  death, 
according  to  the  law  declaring  relationship  and  distribu- 
tion, are  next  entitled ;  but  if  the  party  died  testate,  the 
person  most  beneficially  interested  under  the  will  shall 
have  the  preference  (Id.  sub-sec.  2);  and  as  a  general  rule, 
to  cover  all  cases  not  specially  provided  for,  the  person 
having  the  right  to  the  estate  ought  to  have  the  adminis- 
tration. Id.  sub-sec.  10.  In  the  case  of  a  married  woman 
who  is  next  of  kin,  or  where  her  letters  abate  by  the  mar- 
riage, the  husband  is  entitled  to  the  administration,  accord 
ing  to  the  discretion  of  the  ordinary,  as  between  him  and 
other  persons  entitled  thereto  under  any  of  the  prescribed 
rules.     Id.  sub-sec.  9. 

It  is  urged  upon  us  by  the  able  and  indefatigable  coun- 
sel for  the  plaintifiB  in  error,  with  confidence  and  with  such 
force  that  we  find  it  difficult  to  meet  and  overcome  the 
conclusion  to  which  he  would  conduct  us,  that  in  the  latest 
deci^on  of  this  court  upon  the  subject,  a  difierent  inter- 
pretation has  been  placed  upon  these  provisions  of  law 
from  that  which  formerly  obtained.  It  is  true  that,  in 
Jones  V8.  Whitehead  J  66  G^a.,  290,  an  opinion  is  expressed 
that  the  party  applying  for  the  administration,  and  who 
would  claim  a  preference  to  its  grant,  should  be  the  lega- 
tee under  the  will  of  the  person  upon  whose  estate  the  ad- 
ministration is  sought,  and  must  not  derive  that  interest 
mediately  through  or  from  the  wills  of  divers  persons^ 
who  claim  under  the  legatee ;  and  while  it  is  conceded 
that  this  rule  may  be  in  accordance  with  the  letter  of  the 
statute,  yet  we  think  that,  in  a  case  situated  as  the  one  at 
bar,  it  would  not  carry  out  the  policy  of  the  legislature  as 
theretofore  maintained  and  upheld  by  this  court.  Besides^ 
that  case  is,  in  our  opinion,  distinguishable  from  this  in  its 
main  features,  one  of  the  most  striking  of  which  is  that 
the  contest  there  was  between  the  next  of  kin,  who  was  in 
addition  a  principal  creditor,  and  the  selected  husband  of 


790  SUPREME  COURT  OF  GEORGIA. 

Long  d  al.  vs.  Huggins  ei  al. 


one  who  had  no  claim  or  interest,  except  through  three  or 
four  successive  wills,  beginning  with  the  will  of  a  legatee 
in  the  original  will,  and  who  was  not  the  sole  beneficiary 
under  that  original  will.  Here  the  contest  is  between  the 
wife  of  the  legatee,  who  was  made  his  sole  legatee  before 
the  property  was  reduced  to  possession  and  before  the  will 
under  which  he  took  was  e.^tablished.  The  wife,  although 
incompetent,  by  reason  of  her  present  coverture,  to  admin- 
ister, yet  has  the  power,  by  statute,  of  selecting  her  hus- 
band. 

The  parties  contesting  in  this  case  were  incompe- 
tent by  reason  of  non-residence,  and  have  no  such  power 
of  selecting  a  person  to  represent  them  as  the  wife  has  to 
make  choice  of  her  husband.  The  party  select^  by  them> 
so  far  from  being  a  principal  creditor,  was  only  so  to  a 
trifling  extent,  and  was  not,  in  the  remotest  degree,  as  we 
are  informed  by  the  record,  connected,  either  by  blood  or 
affinity,  with  the  testator,  whose  estate  he  sought  to  ad- 
minister, and  whose  will,  it  would  seem,  he  lent  his  aid  to 
overthrow  and  defeat.  To  prefer  him  to  one  who  is  the 
only  successor  of  the  testator's  sole  legatee  would,  as  we 
must  conclude,  be  a  direct  violation  of  both  the  reason  and 
spirit  of  law,  and  would  undermine  and  entirely  disregard 
the  policy  of  the  general  assembly  in  its  enactment. 

2.  There  was  no  error,  under  the  circumstances  of  this 
case,  in  refusing  to  allow  the  next  of  kin,  whom  Long 
claimed  to  represent,  to  be  made  parties  with  him.  They 
might  have  '•aveated  Huggins'  application  for  letters  of 
administration  with  the  will  annexed,  and  thereby  have 
become  parties,  but  the  trial  was  not  had  upon  this  appli- 
cation, but  upon  Long's  application  They  were  all  dis- 
qualified, by  reason  of  their  being  non-residents  of  the 
state,  from  administering,  and  their  only  legitimate  pur- 
pose in  becoming  applicants  woulc  have  been  to  have  the 
administration  conferred  upon  some  or  all  of  them,  which, 
as  we  have  shown,  would  have  been  inadmissible  under 
the  law. 
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3.  Neither  was  there  error  in  rejecting  the  choice  of  Long 
by  such  of  them  as  did  not  signify  their  choice  in  writing. 
The  law  pointed  out  this  mode  of  selection.  Code,  §^494, 
sub-sec.  3. 

4.  Nor  ought  the  case  to  have  been  continued,  to  enable 
the  applicant  to  procure  written  evidence  of  this  choice. 
The  fact  that  such  an  interpretation  should  be  placed  upon 
the  law  was  not  expected  by  hira,  only  showed  that  he 
was  mistaken  in  his  view  of  its  requirements,  and  did  not 
amount  to  such  a  surprise  as  would  justify  the  court  in  con- 
tinuing the  case,  to  enable  him  to  get  the  evidence  with 
which  he  should  have  provided  himself  before  the  trial. 

5.  If  there  were  errors  in  the  charges  complained  of, 
they  were  not  such  as  materially  affected  the  result,  and 
would  justify  us  in  interposing  and  setting  aside  this  ver- 
dict. This  contest,  which  settles  nothing  but  the  mere 
right  to  administer,  has  already  been  unreasonably  pro- 
tracted. The  estate  should  not  be  consumed  by  an  attempt 
to  control  its  administration,  especially  as  there  appears  to 
be  no  objection  to  the  fitness  of  the  person  upon  whom  the 
administration  has  been  conferred  to  discharge  its  duties, 
and  none  to  his  responsibility.  The  next  of  kin  can  call 
him  to  account,  when  the  proper  time  arrives,  for  what 
they  claim  to  be  entitled  to,  and  upon  such  an  issue  the 
rights  of  all  parties  can  be  settled  and  adjusted. 

Judgment  affirmed. 


Ohilds  et  aL  vs.  Hayman,  and  vice  versa. 

1.  A  suit  for  partition  is  not  a  proceeding  in  rem,  nor  is  the  final 
judgment  binding  on  any  of  the  co-tenants  who  are  not  brought 
within  the  jurisdiction  of  the  court  by  some  service  of  procesSi 
actual  or  constructive. 

2.  Bemble,  that  §4007,  which  gives  to  a  party  to  the  proceeding,  who 
is  a  minor  or  hmatic  having  no  guardian,  or  who  is  absent  from  the 
state  during  such  proceeding,  and  who  has  not  been  notified 
thereof,  the  right  within  twelve  months  after  coming  of  age,  or  of 
restoration  to  sanity,  or  of  having  a  guardian  appointed,  or  to  such 
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absent  or  unnotified  party,  to  set  aside  such  judgment  upon  any  of 
the  grounds  upon  which  he  might  have  resisted  it  upon  the  hear- 
ing, and  which  prescribes  that  if  such  motion  to  set  aside  ia  not 
made  within  that  time,  the  judgment  shall  be  binding  and  concla- 
sive  upon  the  minor,  lunatic  or  unnotified  party,  as  if  he  had  been 
notified,  present  or  free  from  disability,  provides  for  the  case  of 
one  who  is  a  resident,  but  is  temporarily  absent  from  the  state. 

(a.)  The  bar  applies  to  no  one  who  was  not  made  a  party  to  the  pro- 
ceeding, and  who  is  not  thereby  called  upon  to  answer.  As  to  sach 
a  person,  the  entire  proceeding  is  res  inter  alios  acta, 

(&.)  While  §4002  of  the  Code  is  only  applicable  to  the  cases  of  parti- 
tion by  metes  and  bounds,  where  circumstances  exist  rendering  a 
sale  necessary  to  effect  a  partition,  all  the  rights  to  object  are 
equally  reserved  to  the  parties  to  the  proceeding. 

3.  Whether  the  party  applying  for  a  partition,  and  who  claims  the 
title  of  his  co-tenant  by  virtue  of  the  sale  under  the  judgment,  and 
who  is  at  fault  for  not  giving  the  notice  required  by  law,  can  be 
regarded  as  a  bona  fide  purchaser,  so  that  his  title  would  not  be 
affected  by  the  ordering  of  a  re-hearing  on  behalf  of  the  absent 
or  unnotified  party.    Qvseref 

(a.)  Under  such  a  sale,  he  would  acquire  no  title  to  the  share  of  any 
party  who  was  not  made  a  party  to  the  proceeding,  and  who  had 
no  notice,  actual  or  constructive,  of  the  same. 

February  19»  1884. 

Parties.  Judgments.  Notice.  lies  Adjudicata.  Es- 
toppel. Partition.  Before  Judge  Estes.  White  Supe- 
rior Court.     October  Term,  18b3. 

Mrs.  E.  P.  Hayman  (who  alleged  that  she  was  formerly 
E.  V.  Patton,  of  Henderson,  N.  C.)  filed  her  petition  for 
a  partiton  of  certain  lots  of  land  in  White  county,  claiming 
that  she  owned  a  one-eighth  interest,  and  Ohilds  and  Nick- 
erson  seven-eighths  interest. 

Defendants  set  up  the  following  defences : 
(1.)  That  the  land  had  already  been  partitioned  and 
sold  under  a  judgment  at  the  October  term,  1881, 
of  court.  [The  proceeding  pleaded  as  a  former  adjudica- 
tion of  this  subject  was,  in  brief,  as  follows :  Childs  and 
Nickerson  applied  for  a  partition  of  these  same  lots,  alleg- 
ing the  following  to  be  the  tenants  in  common  therein :  J. 
P.  Kennedy  and  wife,  of  Abbeville,  S.  C,  owning  together 
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one-twentieth  undivided  interest;  Preston  F.  Patton,  of 
Henderson  county,  N,  0.,  five-twentieths  interest;  Ed- 
mund L.  Patton,  of  Abbeville  county,  S.  C,  two-twentieths 
interest;  J.  R.  Deane,  of  White  county,  Ga,,  one-twentieth 
interest ;  E.  P.  Williams,  of  the  same  county,  one-twentieth 
interest ;  and  petitioners,  ten-twentieths  interest.  Service 
was  perfected  on  the  resident  defendants,  and  under  order 
of  court,  the  non-residents  were  served  by  publication.  A 
judgment  was  rendered,  reciting  that,  it  appearing  that  the 
allegations  of  the  petition  were  true,  and  that  a  partition 
could  not  be  had  in  kind,  a  sale  by  commissioners  was  or- 
dered. This  was  had,  and  petitioners,  Childs  and  Nick- 
erson,  became  the  purchasers  for  $1,000.00.  The  commis- 
sioners made  title  and  returned  the  money  into  court,  and 
the  court  ordered  that,  after  paying  expenses,  the  balance 
be  paid  out  to  the  tenants  in  common  in  proportion  to  their 
interests. 

(2.)  That  if  Mrs.  Hay  man  has  any  interest,  having  been 
represented  by  her  brother,  Preston  F.  Patton,  in  the 
former  suit,  she  is  bound. 

(3.)  That  they  are  bona  fide  purchasers  under  the  former 
judgment  of  the  court,  and  should  be  protected. 

(4.)  That  Mrs.  Hayman  is  barred  by  the  statute  of  lim- 
itations of  one  year,  she  not  having  begun  this  proceeding 
until  more  than  twelve  months  after  the  former  judgment. 

(5.)  That  she  is  bound  to  look  to  the  money  in  the 
hands  of  the  commissioners  representing  the  one-eighth 
interest  which  she  claims,  instead  of  the  land  itself;  and 
that  this  amounts  to  $125.00,  less  a  ^o  rata  share  of 
expenses. 

(6.)  That,  at  the  time  they  bought,  $1,000.00  was  the 
full  value  of  the  property ;  that  they  have  erected  sub- 
stantial improvements  upon  it,  and  have  also  dug  a  ditoh, 
conveying  water  through  this  and  other  lots,  a  distance  of 
nine  miles ;  that  they  are  in  no  way  bound  to  maintain 
this  ditch  for  this  lot  alone ;  that  it  is  valuable  for  mining 
purposes  to  other  lots  along  the  ridge  on  which  it  mns^ 
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and  is  separate  and  distinct  from  the  title  to  the  land ;  also, 
that  they  have  paid  the  taxes  since  their  purchase,  and 
have  never  been  reimbursed. 

Defendants  prayed  that  partition  be  denied :  or,  if  an- 
other sale  were  ordered,  that  the  judgment  be  so  framed 
as  to  protect  their  right  to  the  ditch  and  water  and  that 
they  be  reimbursed  the  proportionate  part  of  the  taxes 
and  improvements  chargeable  to  Mrs.  Hayman ;  that,  in 
case  of  a  second  sale,  the  $125.00  in  the  hands  of  the  com- 
missioners be  refunded ;  and  for  such  other  and  further 
relief  as  might  be*  proper. 

The  case  was  submitted  to  the  court  without  a  jury,  and 
he  decreed  that  the  application  be  granted  that  the  land 
was  not  capable  of  division  by  metes  and  bounds  oa  ac- 
count of  a  mine  on  it,  and  that  it  should  be  sold  by  com- 
missioners, and  the  proceeds  be  divided  between  the  ap- 
plicant and  the  defendants ;  but  that  the  sale  should  con- 
vey no  title  to  the  ditch  or  water  in  it. 

Defendants  excepted;  and  the  applicant  also  filed  a 
cross-bill  of  exceptions  to  that  part  of  the  judgment  in 
regard  to  the  ditch  and  water  in  it. 

Barrow  &  Erwin,  for  Childs  et  al. 

H.  H.  Perry;  A.  F.  Underwood  &  Son,  contra. 

Hall,  Justice. 

By  consent  of  the  parties,  this  case  was  heard  by  the 
presiding  judge,  both  as  to  the  facts  and  the  questions  of 
law  involved,  and  by  him  a  judgment  was  rendered. 

By  this  judgment,  the  lands  in  question  were  directed  to 
be  sold  for  a  partition  between  the  parties ;  there  being  on 
them  a  gold  mine,  they  could  not  be  partitioned  in  kind. 
One-eighth  of  the  net  proceeds  of  the  sale  was  awarded 
thereby  to  the  petitioner  and  seven-eighths  to  respondents. 
The  respondents  were  in  possession  of  the  lands  and  had 
been  mining  them ;  and  in  order  to  do  this  successfully  had 
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been  compelled,  at  their  own  expanse,  to  dig  and  keep  open 
a  ditch  some  nine  miles  in  length,  to  procure  water  to  con- 
duct their  operations.  The  judgment  reserved  to  them 
the  entire  interest  in  the  ditch  and  the  water  therein,  to- 
gether with  the  exclusive  right  to  use  the  same  and  every 
part  thereof.  Each  party  excepted  to  this  judgment,  and 
each  took  thereto  a  separate  bill  of  exceptions.  The  de- 
fendants excepted  to  the  order  for  a  partition,  and  the 
other  party  to  the  reservation  of  the  ditch,  etc.,  to  the 
exclusive  use  of  the  defendants. 

Several  defences  were  set  up  to  this  proceeding.  The 
right  to  partition  the  premises  was  denied,  for  the  reason 
that  the  respondents  held  under  a  sale  in  pursuance  of  a 
former  judgment  for  partition,  in  a  suitbetween  them,  as 
the  owners  of  one-half  the  lands,  and  other  parties  there- 
by shown  to  be  the  owners  of  separate  shares  embracing 
the  other  half,  among  whom  was  Preston  F.  Patton,  the 
brother  of  the  present  petitioner,  who  was  alleged  to  be 
the  owner  of  5-20ths  or  1  4th  of  the  same.  The  petitioner 
was  not  named  in  that  proceeding,  and  was  in  no  sense  a 
party  thereto,  unless  she  was  represented  therein  by  her 
brother,  the  said  Preston  F.  Patton,  who  was  a  non-resi- 
dent and  was  served  by  publication  of  a  notice.  It  does 
not  appear  what  right  Patton  had  to  represent  the  present 
petitioner  in  that  proceeding ;  it  is  not  shown  that  she  was 
then  a  minor  or  married  woman,  or  that  she  and  her 
brother  derived  their  interest  from  a  deceased  ancestor,  or 
how  they  acquired  it.  It  is  certain,  however,  that  he  does 
not  appear  as  representing  her  in  any  fiduciary  character 
whatever,  but  the  proceeding  was  against  him,  and  he  was 
notified  to  answer  in  his  individual  right 

Under  these  facts,  it  is  insisted  that  Mrs,  Hayman,  the 
present  applicant,  was  bound  by  that  proceeding,  and  that, 
inasmuch  as  she  did  not  appear  within  a  year  and  file  ob- 
jections  to  the  judgment  rendered  therein,  she  is  estopped 
from  prosecuting  the  present  suit  This  is  the  material 
question  in  the  case,  and  if  that  is  determined  in  her  favors 
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she  does  not  insist  upon  the  writ  of  error  sued  out  in  her 
behalf. 

.1  That  judgments  rendered  in  suits  inter  partes  are  con- 
clusive only  upon  parties  and  privies,  was  not  questioned 
by  the  learned  counsel  for  the  plaintiffs  in  error.    (Code, 
§§2897,  3577,  3826) ;  but  he  insists  that  this  is  not  necessa- 
rily a  judgment  in  a  suit  between  parties,  but  if  not  strictly 
a  judgment  in  re w,  which  is  conclusive  upon  everybody, 
(Code,  §3827),  itis  yet  in  the  nature  of  such  a  judgment,  and 
partakes  more  of  that  nature  than  it  does  of  the  charac- 
teristics of  the  former  kind  of  judgments;  since  its  prin- 
cipal, if  not  sole,  purpose  was  to  determine  whether  the 
lands  sought  to  be  portioned  were  so  situated  that  they 
could  not  be  divided  and  the  respective  portions  of  the 
co-tenants  set  apart  to  them  by  metes  and  bounds,  and  in 
support  of  his  position  cites  the  English  editor's  note  to 
the  Duchess  of  Kingston's  case,  2  Smith's  Leading  Cases, 
439,  440,  marginal  page,  4th  American  from  3d  English 
ed.,  T.  &  J.  W.  Johnson,  Philada.,  1852.    The  editor  is 
there  combatting  the  dicta  found  in  text-writers  and  de- 
cisions, to  the  effect  that  a  judgment  in  rem^  to  have  this 
conclusive  character,  must  be  the  judgment  of  a  court  of 
exclusive  jurisdiction ;  and  he  submits  that  the  position 
is  untenable,  on  the  principle  that  it  is  a  solemn  declara- 
tion, proceeding  from  an  accredited  quarter,  upon  the  status 
of  the  thing  adjudicated  upon,  which  very  declaration 
operates  accordingly  upon  the  status  of  the  thing  adjudi- 
cated upon,  and  ipso  facto  renders  it  such  as  it  is  thereby 
declared  to  be.     As  instances  of  his  meanings,  he  cites  the 
condemnation   of  goods    in    the  exchequer,   which    not 
merely  declares  their  liability  to  forfeiture,  but  also  ac- 
complishes their  forfeiture,  and  a  sentence  in  a  prize  court, 
which  not  merely  declares  the  vessel  prize,  but  vests  it  in 
the  captors.     We  think  this  does  not  affect  the  essential 
distinction    between  these    classes  of  judgments,    from 
which  such  different  effects  flow.    This  accurate  and  care- 
ful  annotator,  in  a  previous  portion  of  the  same  note,  /dl, 
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438, 439,  distinguishing  judgments  in  personam  from  judg- 
ments in  rem^  says :  "  Perhaps  it  would  be  more  accurate 
to  say  of  the  former  inter  partes^  since,  as  will  presently 
be  pointed  out  more  clearly,  an  adjudication  upon  the 
status  of  a  particular  person  is  as  much  entitled  to  the 
conclusive  effect  of  a  judgment  in  rem  as  is  an  adjudica- 
tion on  the  status  of  a  particular  inanimate  thing."  '^  And 
here,"  he  continues,  "  arises  the  distinction  above  adverted 
to  bet  ween  judgments  in  rem  and  judgments  inter  partes; 
the  former  having  a  conclusive  effoot  as  between  all  per- 
sons whatever,  the  effect  of  the  latter  being  much  more 
limited." 

**  A  judgment  dn  rem  I  conceive  to  be  an  adjudication 
pronounced  (as  its  name  indeed  denotes)  upon  the  status 
of  some  particular  subject-matter,  by  a  tribunal  having 
competent  authority  for  that  purpose.  Such  an  adjudica- 
tion being  a  most  solemn  declaration  from  the  proper  and 
accredited  quarter  that  the  status  of  the  thing  adjudicated 
upon  is  as  declared,  concludes  all  persons  from  saying 
that  the  status  of  the  thing  adjudicated  upon  was  not  such 
as  declared  by  the  adjudication."  Instances  are  given  and 
numerous  authorities  cited.    See  also  45  6a.y  74. 

A  suit  for  partition  is  not  a  proceeding  in  rem;  the  pro- 
cess is  not  served  upon  the  land,  nor  is  the  land  a  party 
defendant,  nor  is  the  final  judgment  binding  on  any  of  the 
co-tenants  who  are  not  brought  within  the  jurisdiction  of 
the  court  by  some  service  of  process,  actual  or  constructive. 
Freeman's  Co-tenancy,  §463,  and  citations ;  64  Oa.<f  78 ; 
33  M,  107. 

This  is  the  settled  rule  of  the  common  law,  and  there  is 
nothing  in  our  statutes  relating  to  partition  which  conflicts 
with  it.  The  party  applying  for  partition  must,  among 
other  things,  describe  the  premises  to  be  partitioned,  and 
to  define  the  "  share  and  interest  of  each  of  the  parties 
therein"  (Code,  §3996),  and  must  give  twenty  days'  notice 
to  the  opposite  parties  of  his  intention  to  make  the  appli- 
cation, and  if  any  of  them  reside  out  of  the  state,  the  oourt 
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may  order  service  by  such  publication  as  in  its  judgment 
is  right  in  each  case.     7r/.,  §3998. 

Mrs.  Hayman  was  no  party  to  this  proceeding ;  no  no- 
tice was  served  on  her;  though  a  non-resident,  the  publi- 
cation of  notice  did  not  contain  her  name,  nor  the  name 
of  any  party  that  represented  or  could  speak  for  her  as  to 
any  right  or  interest  she  had  in  the  premises.  The  judg- 
ment by  which  it  is  sought  to  bind  her  was  taken  in  a 
proceeding  slie  was  not  called  on  to  answer,  and  one  in 
which  she  and  her  rights  were  entirely  ignored.  What 
does  it  avail  the  defendants  in  this  case,  that  the  parties 
to  the  proceeding  are  estopped  from  disputing  the  sale 
and  the  title  of  the  purchasers  thereunder  ?  Those  who 
were  served  are  bound,  but  that  does  not  bind  her.  23 
^a.,  309,  314,  315  et  seq.;  Freeman's  Co-tenancy,  §168, 
and  citations.  Her  interests  and  rights  are  not  at  all 
affected  by  the  estoppel  of  her  co-tenants.  So  far  as  she 
is  concerned,  the  only  effect  it  had  was  to  make  her  co- 
tenant  with  the  purchaser  at  this  sale. 

2.  The  same  statute,  Code,  §4007,  reserves  to  parties  to 
the  proceeding,  where  such  party  is  a  minor  or  lunatic, 
having  no  guardian,  or  where  one  is  absent  from  the  state 
during  such  proceeding,  or  has  not  boen  notified  thereof, 
the  right,  within  twelve  months  after  coming  of  age,  or 
after  restoration  to  sanity,  or  having  a  guardian  appointed. 
Ok'  to  such  absent  or  unnotified  party  to  set  aside  such 
judgment  upon  any  of  the  grounds  on  which  other  of  the 
parties  designated  might  have  resisted  it  upon  the  hear- 
ing, as  authorized  by  the  statute ;  and  if  such  motion  to 
sei  aside  the  judgment  is  not  made  within  that  time,  the 
judgment  is  declared  to  be  as  binding  and  conclusive  upon 
the  minor,  lunatic  or  unnotified  party  as  if  he  had  been 
notified,  present  or  free  from  disability.  It  is  questiona- 
ble whether  this  act  embraces  one  who  was  not  at  the  time 
of  the  application  and  the  judgment  a  non-resident  of  the 
state ;  its  terms  would  rather  seem  to  provide  for  the  case 
of  one  who  was  a  resident  of,  but  temporarily  absent  froniy 
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the  state.  Be  this,  however,  as  it  may,  it  is  evident  that 
the  bar  prescribed,  if  we  regard  the  entire  scope  and  pur- 
pose of  our  legislation  upon  this  subject,  can  apply  to  no 
one  who  was  not  made  a  party  to  the  proceeding,  and  who 
is  not  thereby  called  upon  to  answer.  As  to  such  the  en- 
tire proceeding  is  res  inter  alios  acta;  they  are  mere 
strangers  to  it.  Thus,  upon  the  return  of  the  commission- 
ers appointed  under  the  petition  to  make  the  division,  if 
no  objection  is  filed  by  any  of  the  parties,  it  becomes  the 
judgment  of  the  court,  and  is  final  and  conclusive  as  to  all 
the  parties  concerned  who  were  notified  of  the  application 
and  of  the  time  of  executing  the  writ,  and  if  objectionB 
are  filed  and  a  new  partition  is  awarded,  to  be  made  in 
the  presence  of  the  parties  concerned,  the  new  partition 
when  returned  shall  be  firm,  good  and  conclusive  forever 
against  all  parties  notified.     Code,  §4002. 

It  is  true  that  this  section  of  the  Code  is  applicable  alone 
to  cases  of  partition  by  metes  and  bounds.  But  where  cir- 
cumstances exist,  rendering  a  sale  necessary  to  effect  a  par- 
tition, all  the  rights  to  object  are  equally  reserved  to  the  par- 
ties to  the  proceeding,  as  was  distinctly  recognized  by  this 
court  in  Tucker  vs.  Parks  et  alj  70  Ga.j  414.  This 
position  is  fortified  by  the  requirement  that  the  par- 
ties shall  execute  the  title  to  a  purchaser  at  such  a  sale, 
and  if  they  fail  or  refuse  so  to  do,  then  the  commission- 
ers appointed  to  make  the  sale,  or  any  two  of  them, 
shall  convey  the  premises  to  the  purchaser,  and  their  deed 
shall,  in  that  event,  be  as  valid  and  binding  in  law  and 
equity  as  if  made  by  the  parties  themselves.  Code, 
§4005.  Again,  when  application  is  made  for  partition, 
"  due  proof"  must  be  made  that  the  notice  required  has 
been  given ;  when  it  is  the  duty  of  the  court  to  examine  the 
petitioner's  title,  etc.,  before  ordering  the  writ  to  issue. 
Code,  §3999. 

3.  It  is  conceded  that,  when  application  is  made  for  a 
re-hearing  by  one  who  is  absent  from  the  state,  or  who  has 
not  been  notified,  and  the  re  hearing  is  ordered,  in 
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that  event,  these  proceedings  do  not  affect  the  title  of  a 
honafidt  purchaser  of  a  sale  ordered  by  the  court.  Code, 
§4007.  Whether  the  party  applying  for  the  partition,  and 
who  claims  the  title  of  his  co-tenants  at  the  sale  had  under 
the  jugdment,  and  who  is  at  fault  for  not  giving  the  no- 
tice required  by  law,  can  be  regarded  as  a  honafde  pur- 
chaser, may  admit  of  question.  We  are  clear«  however, 
upon  the  principles  already  discussed,  that,  under  such  a 
sale,  he  can  acquire  no  title  to  the  share  of  any  party  who 
was  in  no  sense  made  such  to  the  proceeding,  and  who  had 
no  notice,  either  actual  or  constructive,  of  the  same.  This 
differs  in  nothing  from  the  seizure  and  sale  of  the  property 
of  a  person  who  is  no  party  to  the  process.  It  is  needless 
to  remark  that  a  sale  under  such  circumstances  could  con- 
fer no  title  on  the  purchaser,  for  want  of  authority  to 
make  it.  The  amount  paid  for  the  plaintiff 's  share  by 
these  defendants  is  still  in  the  hands  of  the  commissioners, 
and  their  right  t#  it  is  not  contested.  To  recover  it,  they 
have  only  to  apply  to  the  court 

The  judgment  rendered  followed  necessarily  from  the 
undisputed  facts. 

Judgment  affirmed. 


The  Mayor,  etc.,  of  Athens  vb.  The  Georgia  Railroad. 

1.  The  municipal  authorities  of  the  city  of  Athens  passed  an  ordinance 
that  "  no  person  or  persons  shall  be  allowed  to  store  any  guano  or 
commercial  fertilizer  at  any  point  within  the  corporate  limits  of 
the  city  of  Athens  without  first  obtaining  the  consent  of  the  mayor 
and  council/'  At  that  time,  the  Georgia  Railroad  had  within  the 
city  of  Athens,  on  the  east  side  of  the  Oconee  river,  a  depot  and  a 
building  for  the  storage  of  commercial  fertilizers,  in  which  they 
were  then  stored.  Subsequently  the  railroad  company  abandoned 
this  depot  and  building,  and  moved  across  the  river,  nearer  the  cen- 
ter of  the  city,  and  at  great  expense  erected  other  depot  buildings 
and  a  house  wherein  they  stored  commercial  fertilizers  for  their 
consigrees.  No  objection  was  made  to  this  by  the  municipal 
authorities ;  but  subsequently  they  fined  the  railroad  agent  and 
threatened  further  punishment  both  to  him  and  the  conaigneeB : 
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Heldy  that  the  ordinance  does  not  apply  to  such  a  store-house  of  the 
railroad ;  and  the  municipal  authorities  having  seen  the  company 
move  its  depot  and  proceed  to  erect  buildings,  without  objection 
or  warning  that  it  would  not  be  allowed  to  store  fertilizers  there, 
they  are  now  estopped  from  asserting  the  ordinance  against  the 
company. 

(a.)  Whether  the  ordinance  is  prohibitory  and  in  restraint  of  trade, 
and  therefore  contrary  to  public  policy  and  void,  is  not  decided. 

2.  The  act  of  December  21,  1833  (Prince's  Dig.,  304),  authorizing  the 
Georgia  Railroad  Company  to  purchase  all  lands  contiguous  thereto 
"that  may  be  found  necessary  for  the  erecting  toll -houses,  store- 
houses, workshops,  bams,  etc.,"  invested  that  company  with  the 
right  to  purchase  land  and  erect  store-houses  in  the  city  of  Athens, 
and  to  store  therein  such  merchandise,  commercial  fertilizers  and 
other  freight  as  was  necessary  for  its  preservation  and  security,  and 
the  city  of  Athens  has  no  power  under  its  municipal  authority  to 
declare  such  store-houses,  so  erected  and  stored  with  freight,  nui- 
sances, or  to  abate  the  same,  or  to  punish  the  company  or  its  ser- 
vants or  agents  for  such  storage. 

April  8. 1884. 

Municipal  Corporations.  Guano.  Fertilizers.  Laws. 
Railroads.  Before  Judge  Estes.  Clarke  County.  At 
Chambers.     February  16,  1884. 

Reported  in  the  decision. 

T.  W.  RucKER ;  Alex.  S.  Erwin,  for  plaintiffs  in  error. 

Jos.  B.  CuMMiNQ ;  Gko.  D.  Thomas,  for  defendant. 

Blandford,  Justice. 

The  mayor  and  council  of  the  city  of  Athens  some  years 
ago  passed  the  following  ordinance  : 

"  No  person  or  persons  shall  be  allowed  to  store  any  guano  or  com- 
mercial fertilizer  at  any  point  within  the  corporate  limits  of  the  city  of 
Athens  without  Hrst  obtaining  the  consent  of  the  mayor  and  council." 

The  Georgia  Railroad  had  at  that  time  within  the  city  of 

Athens,  on  the  east  side  of  the  Oconee  river,  a  depot  and 

a  building  for  the  storage  of  commercial  fertilizers,  in 

which  they  were  then  stored.    Subsequently,  some  year 

or  two  ago,  the  railroad  company  abandoned  this  depot 
V  72-62 
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and  building,  and  moved  across  the  river  nearer  the  cen- 
ter of  the  city,  and  at  great  expense  erected  other  depot 
buildings  and  a  house  wherein  they  stored  commercial  fer- 
tilizers for  their  consignees.  The  authorities  of  the  city 
of  Athens  made  no  objection  to  this.  Afterward  the 
agent  of  the  railroad  company  was  fined  one  hundred  dol- 
lars for  a  violation  of  the  above  ordinance ;  also  the  mu- 
nicipal authorities  of  Athens  fined  certain  of  the  consignees 
of  these  fertilizers,  and  are  now  threatening  to  fine  and 
otherwise  punish  the  agents  of  the  railroad  company  for 
a  continued  violation  of  this  ordinance. 

This  bill  was  filed  by  the  Georgia  Railroad  Company 
to  enjoin  this  action  of  the  municipal  authorities  of  the 
city  of  Athens.  At  the  hearing,  the  chancellor  granted 
the  injunction  prayed  for;  the  city  of  Athens  excepted 
to  this  decree  granting  this  injunction ;  and  this  is  the  com- 
plaint here  for  our  consideration.  Whether  the  ordinance 
referred  to  is  prohibitory,  and  as  such  is  in  restraint  of 
trade,  and  thereby  contrary  to  public  policy  and  void,  we 
do  not  decide.  But  we  are  of  the  opinion  that  the  ordi- 
nance, under  the  facts  of  this  case,  does  not  apply  to  the 
defendant  in  error. 

The  defendant  in  error  is  a  public  carrier,  and  is  bound, 
under  the  law  of  this  state,  to  deliver  at  Athens  all  arti- 
cles of  merchandise,  including  commercial  fertilizers,  which 
it  may  have  received  for  that  purpose,  and  it  is  bound  to 
take  due  care  of  all  such  articles  while  in  its  possession  and 
before  delivering  to  the  consignees,  and  to  this  end  it  may 
erect  storehouses  for  the  safe-keeping  of  all  such  goods  as 
it  cannot  make  immediate  delivery  of.  This  is  its  duty  as 
charged  by  the  law. 

When  this  company  moved  across  the  river  and  were 
proceeding  to  erect  its  buildings  and  storehouses,  then  the 
city  authorities  should  have  notified  the  company  that  they 
would  not  be  allowed  to  store  commercial  fertilizers  in 
such  houses.  This  was  but  good  faith  on  the  part  of  the 
city,  as  it  must  have  known,  from  the  past  course  of  the 
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company,  that  such  was  the  intention  of  the  company  by 
the  erection  of  a  storehouse,  the  defendant  in  error  being 
a  common  carrier,  and  having  in  the  past  transported  large 
quantities  of  commercial  manures,  and  that  largo  store- 
houses were  necessary  for  the  proper  protection  of  the 
same.  The  plaintiff  in  error  must  have  known  what  the 
purpose  and  objects  of  defendant  in  error  were  in  erecting 
the  large  storehouse  in  which  it  stored  such  fertilizers. 
Such  being  the  presumption,  and  no  note  of  warning  being 
given  defendant  in  error  that  it  would  not  be  allowed  to 
store  these  fertilizers  in  such  storehouse  erected  by  it,  the 
plaintiflF  in  error  is  now  estopped  from  claiming  and  assert- 
ing the  ordinance  against  the  defendant  in  error.  We 
think  it  quite  clear  that  it  was  never  intended  by  this  or- 
dinance to  prohibit  the  storage  of  fertilizers  by  railroad 
companies  for  their  consignees. 

The  act  of  the  legislature,  approved  December  21,  1833, 
(Prince's  Digest,  p.  304),which  authorized  the  Georgia  Rail- 
road Company  to  purchase  all  lands  contiguous  thereto  ''that 
may  be  found  necessary  for  the  erecting  toll-houses,  store- 
houses, workshops,  barns,  etc.,"  invested  this  company 
with  the  right  to  purchase  lands  and  erect  storehouses  in 
the  city  of  Athens,  and  to  store  therein  such  merchandise, 
commercial  fertilizers  and  other  freight  as  was  necessary 
for  its  preservation  and  security,  and  the  city  of  Athens 
has  no  power,  under  its  municipal  authority,  to  declare  such 
storehouses,  so  erected  and  stored  with  freight,  nuisances, 
and  to  abate  the  same,  or  to  punish  said  railroad  company, 
or  its  servants  or  agents,  for  so  doing.  The  exercise  of 
the  right  to  store  freight  of  any  kind  by  the  defendant  in 
error  in  such  storehouses  or  barns  as  may  have  been 
erected  by  it,  is  in  accordance  with  its  charter,  and  no  mu- 
nicipal corporation  has  the  right  or  power  to  interfere  there- 
with, and  in  so  far  as  the  city  of  Athens  sought  to  interfere 
with  this  privilege  thus  granted  to  the  Georgia  Railroad, 
all  such  acts  and  ordinances  are  void. 

Let  the  decree  granting  the  injunction  in  this  case  stand 
affirmed. 
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Warb  v8.  Blalock  et  ah^  administrators. 

1.  The  affidavit  to  foreclose  a  landlord's  lien  for  supplies  in  this  case 
showed  all  the  facts  necessary  to  constitute  a  lien  under  the  Code. 
It  set  out  fully  the  relation  of  landlord  and  tenant,  and  stated  that 
the  landlord  furnished  the  tenant  with  supplies  to  make  a  crop  for 
the  year  1882.  It  also  stated  the  amount  claimed,  the  demand  on 
the  owner  and  refusal  to  pay,  after  the  debt  became  due. 

2.  It  is  not  necessary,  in  an  affidavit  to  foreclose  a  landlord's  lien  for 
supplies  furnished,  to  set  out  the  property  on  which  the  lien  is 
claimed.  Execution  is  to  be  issued  against  the  property  subject 
to  the  lien ;  and  the  law  specifies  that  the  property  so  subject  is 
the  crops  raised  during  the  year  when  the  supplies  were  furnished. 

March  18, 1884. 

Landlord  and  Tenant.  Liens.  Pleadings.  Executions. 
Before  Judge  Harris.  Fayette  Superior  Court.  Septem- 
ber Term,  1883. 

Reported  in  the  decision. 

Roan  &  Rosser,  for  plaintiflF  in  error. 

C.  W.  HoDNBTT ;  J.  T.  Spenoe  ;  Van  Epps,  Oalhoun  & 
King,  for  defendants. 

Blandford,  Justice. 

The  questions  in  this  case  arise  from  the  following  affi- 
davit to  foreclose  a  landlord's  lien : 

"  Georgia — Fayette  County. 

In  person  came  A.  O.  Blalock,  one  of  the  administrators  of  Z.  B. 
Blalock,  deceased,  who  upon  oath  says  that  I.  E.  and  A.  O.  Blalock 
are  the  administrators  on  the  estate  of  Z.  B.  Blalock,  deceased,  of 
said  county,  and  say  that  Solomon  Whatley  is  tenant  to  them  in  said 
capacity  of  administrators,  having  rented  the  place  known  as  the 
White  place,  in  the  549th  district  of  said  county,  and  that  as  such 
tenant  he  is  indebted  to  the  said  I.  E.  and  A.  O.  Blalock,  adminis- 
trators, in  the  sum  of  fifty-eight  dollars  and  twenty  cents,  which 
amount  has  fallen  due  within  the  last  twelve  months  and  is  now 
passed  due  and  unpaid,  and  that  demand  has  been  made  on  said 
/Whatley  by  deponent  since  the  same  fell  due,  and  that  he  refoaed  to 
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pay  the  same,  and  that  it  is  now  unpaid.  That  said  amount  is  due 
for  rations,  provisions,  etc.,  furnished  said  Solomon  Whatley  to  make 
a  crop  on  said  place  during  the  present  year.  Your  deponent  there- 
fore asks  that  process  may  issue  at  once." 

Which  affidavit  bears  date  December  2, 1882. 

A  writ  of  execution  issued  for  the  amount  stated  in  the 
affidavit  against  Whatley,  commanding  the  constables  to 
levy  on  a  sufficiency  of  the  crop  raised  on  said  place  men- 
tioned in  the  affidavit  to  make  the  money  claimed.  Cer- 
tain property  having  been  levied  on,  Ware  interposed  a 
claim,  which  was  carried  to  the  superior  court  by  appeal, 
and  on  the  trial,  claimant  moved  to  quash  the  proceedings 
of  foreclosure  on  the  following  grounds  : 

(1.)  That  the  face  of  the  affidavit  does  not  show  the  re- 
lation of  landlord  and  tenant. 

(2.)  The  affidavit  does  not  show  that  plaintiffs  furnished 
the  supplies  as  landlords. 

(3.)  The  affidavit  did  not  show  jurisdiction  in  the  jus- 
tice's court  to  which  it  was  returned. 

(4.)  It  did  not  show  that  the  demand  made  for  payment 
was  a  personal  demand. 

(5.)  Because  it  did  not  appear  that  the  defendant  re- 
fused to  pay  the  debt  after  the  demand  was  made. 

(6.)  That  the  demand  was  not  made  on  Whatley  as 
owner  of  the  property  upon  which  the  lien  was  claimed. 

(7.)  That  it  did  not  show  that  there  was  any  crop  raised 
by  Whatley,  or  what  it  consisted  of. 

(8.)  It  does  not  set  out  what  property  a  Hen  is  claimed 
on. 

(9.)  Because  the  Jl./a.  did  not  issue  against  the  crop  of 
1882. 

The  court  overruled  the  motion,  and  claimant  excepted 
and  assigns  error  thereon. 

We  think  that  the  affidavit  itself  answers  all  of  the  ob- 
jections urged  against  it,  from  one  to  seven.  The  only 
serious  question  is,  was  it  necessary  to  specify  the  crop 
upon  which  the  lien  was  claimed  in  the  affidavit?    Code, 


<■* 


806  SUPKEME  COURT  OF  GEORGIA. 

Ware  va.  Blalock  et  al.,  administrators. 

§1978,  says  that,  "Landlords  furnishing  supplies,  money, 
farming  utensils  or  other  articles  of  necessity  to  make 
crops  .  .  .  shall  have  the  right  to  secure  themselves  from 
the  crops  of  the  year  in  which  such  things  are  furnished 
with  the  following  conditions : 

"  1.  The  liens  provided  for  in  this  section  shall  arise  by 
operation  of  law,  from  the  relation  of  landlord  and  tenant, 
as  well  as  by  special  contract  in  writing,  whenever  the 
landlord  shall  furnish  the  articles  enumerated  in  said  sec- 
tion for  the  purposes  therein  named.  The  liens  may  be 
enforced  in  the  manner  provided  in  section  1991  of  the 
Code." 

§  1 991  for  the  enforcement  of  liens  on  personalty :  "  Liens 
on  personal  property,  not  mortgages,  unless  otherwise  pro- 
vided in  this  article,  shall  be  foreclosed  in  accordance  with 
the  following  provisions  :  1st.  There  must  be  a  demand  on 
the  owner,  agent  or  lessee  of  the  property  for  payment, 
and  refusal  to  pay,  and  such  demand  and  refusal  must  be 
averred.  2d.  It  must  be  prosecuted  within  one  year  after 
the  debt  becomes  due.  3d.  The  person  prosecuting  the 
lien,eitherforhimself  or  as  administrator,  etc.,  shall  make 
affidavit,  where  the  amount  claimed  is  under  one  hundred 
dollars,  before  a  justice  of  the  peace,  who  shall  take  all 
other  steps  hereinafter  prescribed  as  in  other  cases  in  his 
court,  wliich  affidavit  shall  show  all  the  facts  necessary  to 
constitute  a  lien  under  the  Code,  and  such  justice  of  the 
peace  shall  issue  an  execution  instantcr  against  the  per- 
son owing  the  debt,  and  also  against  the  property  on  which 
the  lien  is  claimed,  or  which  is  subject  to  said  lien,  for  the 
amount  sworn  to,  and  costs." 

The  affidavit  in  this  case  does  show  all  the  facts  neces- 
sarv  to  constitute  a  lien  under  the  Code.  The  condition 
of  landlord  and  tenant  is  fully  made  to  appear ;  the  fact 
that  the  landlord  furnished  the  tenant  with  supplies  to 
make  a  crop  for  the  year  1 882,  is  plainly  stated ;  the  amount 
claimed,  the  demand  on  the  ow^ner,  and  refusal  to  pay 
after  the  debt  became  due  is  averred.    It  is  not  necessary 
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that  the  property  on  which  the  lien  is  claimed  should  be 
set  out  in  the  affidavit.  The  justice  of  the  peace,  under 
this  affidavit,  was  required  to  issue  an  execution  against 
the  property  subject  to  the  lien.  What  prpperty  is  sub- 
ject? The  law  answers,  the  crops  raised  during  the  year 
the  supplies  were  furnished ;  and  this  was  done  by  the 
justice  in  this  case.  We  are  satisfied  that  the  court  did 
not  err  in  overruh'ng  the  objections  to  the  plaintiff's  affi- 
davit. 

Judgment  affirmed. 


Partridge  vs.  Williams'  Sons. 

1.  One  who  takes  a  negotiable  paper  before  dae  and  without  notice, 
as  collateral  security,  takes  it  free  from  the  equities  between  the 
parties,  like  a  purchaser  for  value  before  due  and  without  notice. 

(o.)  The  renewal  of  a  note  at  the  same  rate  of  interest  is  not  a  novar 
tion.  Therefore,  where  a  collateral  to  secure  a  note  was  placed  in 
the  hands  of  the  creditor,  and  the  note  was  renewed  at  the  same 
rate  of  interest  and  with  the  same  parties,  the  debt  was  the  same, 
and  the  collateral  security  remained  as  securing  it 

2*  That  a  promissory  note  is  deposited  as  collateral  security  for  the 
payment  of  a  debt  on  which  usury  was  exacted,  does  not  render 
the  entire  proceeding  void,  or  destroy  the  right  to  collect  the  collat- 
eral to  the  extent  of  the  principal  and  legal  interest  of  the  original 
debt. 

March  4.  1884. 

Negotiable  Instruments.  Promissory  Notes.  Pawns. 
Collateral  Security.  Interest  and  Usury.  Before  Judge 
Bo  WKR.     Dougherty  Superior  Court.     October  Term,  1883. 

Reported  in  the  decision. 

G.  J.  Wright  ;  D.  H.  Pope,  for  plaintiff  in  error. 

A.  L.  Hawes;  Jones  &  Walters;  D.  A.  Russell,  for 
defendants. 
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Jackson,  Chief  Justice. 

Williams'  Sons  sued  Partridge  upon  a  promissory  note 
for  $1,250.00,  interest  from  date  at  8  per  cent.  The  jury, 
under  the  charge  of  the  court,  found  for  the  plaintiffs  the 
principal  and  interest.  No  motion  for  a  new  trial  was 
made,  but  the  case  comes  before  this  court  upon  assignments 
of  error  in  the  charge  of  the  court.  The  facts  are,  substan- 
tially, that  the  note  sued  on  was  payable  to  Hartwell  or 
bearer,  and  by  him  transferred  before  due  to  Welch  &  Ba- 
con, and  by  them  was  placed  in  the  hands  of  plaintiffs  as  col- 
lateral security  (among  many  others),  before  due,  to  secure 
a  large  sum  of  money  Welch  &  Bacon  had  borrowed  from 
Williams' Sons  at  1  to  1^  per  cent  per  month  interest;  that 
Partridge  had  large  effects  in  the  hands  of  Welch  &  Bacon 
when  the  note  fell  due,  and  called  to  pay  it  out  of  these 
effects,  but  ascertained  that  it  was  out  of  their  hands  as 
collateral  security,  and  it  was  not  paid  that  the  debt 
owing  by  Welch  &  Bacon  was  renewed  to  Williams' Sons, 
they  still  holding  this  collateral,  to  fall  due  in  February, 
1881 ;  that  Welch  &  Bacon  broke  in  December,  1880,  still 
in  debt  to  Williams'  Sons  a  large  amount,  and  still  in  pos- 
session of  effects  due  to  Partridge;  that  when  Williams' 
Sons  renewed  the  note  with  Welch  &  Bacon  and  retained 
tue  collaterals,  this  among  others,  it  was  known  to  them 
and  to  Welch  &  Bacon  that  many  of  the  collaterals  were 
worthless,  having  been  paid,  but  no  mention  was  made  of 
this  note  sued  on  here,  which  had  not  been  paid. 

Upon  these  facts  the  court  charged  the  jury,  and  excep- 
tion is  taken,  and  error  is  assigned  upon  portions  of  that 
charge  ;  and  the  question  is,  did  the  court  err  on  any  of 
these  assignments  which  are  material  to  the  issue? 

1.  The  court  charged  to  the  effect  that  if  prior  holders 
the  payees  or  those  from  whom  the  plaintiffs  got  the  note 
sued  on,  had  funds  in  their  hands  sufficient  to  pay  it,  but 
had  not  appropriated  it  in  paj'ment,  it  would  not  amount  to 
payment  as  against  a  party   who  got  the  note  for  value 
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from  such  holder,  whether  before  or  after  due  ;  that  there 
must  be  a  payment  in  fact  or  by  contract ;  that  if  defend- 
ant called  on  Welch  &  Bacon  to  pay  the  note,  and  was  in- 
formed that  it  was  in  the  hands  of  Williams^  Sons  as  col- 
lateral, this  was  sufficient  notice  to  him  not  to  pay  Welch 
&  Bacon,  and  if  he  did  so  after  such  notice,  he  would  still 
be  liable  on  said  note  to  Williams'  Sons;  that  if  Williams' 
Sons  obtained  it  as  collateral  before  it  fell  due,  and  when 
it  fell  due,  defendant  applied  to  Welch  &  Bacon.to  pay  it, 
having  funds  of  his  sufficient  to  pay  it,  and  was  told  it  was 
in  the  hands  of  Williams'  Sons  as  such  collateral^  and  after 
it  fell  due,  Williams'  Sons  extended  the  payment  of  the 
debt  of  Welch  &  Bacon  to  them,  and  in  doing  so,  renewed 
the  note  of  Welch  &  Bacon  to  them,  adding  interest  up 
to  date,  and  retained  these  collaterals,  and  no  money  passed 
between  them  at  that  time,  although  both  thought  and 
said  that  many  collaterals  were  of  little  value  or  security, 
some  of  them  having  been  paid,  you  should  find  for  the 
plaintiffs ;  that  notice  that  some  collaterals  had  been  paid 
would  not  be  notice  that  any  particular  one  had  been  paid ; 
that  if  Williams'  Sons  had  been  notified  then  that  this 
note  had  beea  paid,  and  the  truth  was  it  had  not  been 
paid,  it  would  not  have  affected  them,  and  if  it  had  been 
really  paid  by  defendant  to  Welch  &  Bacon  at  a  time 
when  defendant  knew  it  was  in  plaintiffs'  hands  as  collat- 
eral, and  no  longer  belonged  to  Welch  &  Bacon,  such  pay- 
ment would  not  affect  Williams'  Sons. 

The  portion  of  the  charge,  of  which  the  above  is  the  sub- 
stance, is  excepted  to,  and  assigned  for  error,  on  the  ground 
that  it  is  not  applicable  to  the  pleadings  and  evidence ;  that 
a  note  taken  after  maturity  is  subject  to  all  the  equities  be« 
tween  the  original  parties ;  and  that  a  renewal  of  the  debt 
due  plaintiffs  by  Welch  &  Bacon,  adding  in  the  interest  to 
maturity,  and  giving  a  new  note  therefor  after  the  maturity 
of  the  note  sued  on,  was  a  new  contract,  and  the  note  sued 
on  was  subject  to  all  the  equities  existing  between  defend- 
ant and  Welch  &  Bacon  at  the  time,  whether  plaintiffs  had 
notice  of  them  or  not 
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Under  the  decisions  of  this  court,  and  the  plain  statutoiy 
provision  for  bringing  cases  to  this  court  for  review,  the 
plaintiff  in  error  should  specify  clearly  the  errors  complain- 
ed of,  and  exception  to  a  long  segment  cut  out  of  a  charge 
containing  distinct  legal  positions,  it  has  been  held,  does 
not  come  up  to  the  requirement  of  the  statute.  So  that  the 
exception  to  this  long  paragraph  might  well  be  passed  by 
without  a  review  and  decision  upon  it,  even  aided  by  the 
shorter  but  still  heterogeneous  assignments  of  error  upon 
this  long  part  of  the  charge.  With  that  aid,  however,  it 
seems  that  the  plaintiff  in  error  seeks  to  make  the  point 
that,  when  Williams'  Sons  allowed  Welch  &  Bacon  to  re- 
new their  note  due  them,  although  they  retained  this  note, 
which  had  been  placed  in  their  hands  originally  before 
due,  as  collateral  security,  that  then  it  was  retained  after 
due  to  secure  the  renewed  note,  and  was  subject  to  all 
the  equities  existing  then  between  Welch  &  Bacon  and 
the  defendant. 

But  we  think  the  mere  renewal  of  a  note  at  the  same 
rate  of  interest  13  not  a  novation.  No  new  party  is  added, 
and  no  new  consideration  passes.  Code,  §§2153,  2724, 
2S78;  51  Ga.m. 

It  follows  that  this  collateral  to  secure  this  debt  was 
placed  in  the  hands  of  the  plaintiffs  before  due,  because 
the  debt  was  the  same  debt ;  there  was  no  novation  or 
change  in  it,  but  a  mere  renewal  of  the  identical  indebt- 
edness of  Welch  &  Bacon  to  plaintiffs,  to  secure  which  the 
note  of  defendant  was  turned  over  as  collateral  to  plain- 
tiffs before  it  was  due.  If  the  plaintiffs  got  the  note  before 
due, of  course  (hey  took  it  free  from  all  defences  which  the 
defendant  may  have  had  against  Welch  &  Bacon,  and  his 
sets-off  against  them  cannot  avail  against  this  collateral 
holder  without  notice,  before  due,  any  more  than  those  de- 
fences would  be  good  against  a  purchaser  for  value,  before 
due  and  without  notice.  Code,  §2788;  3  Ga.,^l\  22  7rf.,246; 
67  7t7.,  274 ;  60  Id.y  654.  Therefore,  even  if  any  portion 
of  the  long  part  of  the  charge  be  objectionable — which  we 
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do  not  decide  to  be  so — inasmuch  as  the  plaintiffs  took  the 
collateral  before  due,  the  equities  between  defendant  and 
Welch  &  Bacon  will  not  avail  against  them,  and  the 
charge  m  substance  is  right. 

And  the  second  assignment  of  error,  on  the  7th  segment 
of  the  charge  excepted  to,  is  the  same,  substantially,  as 
ruled  above,  and  is  controlled  by  what  has  been  said. 

2.  The  next  and  only  other  assignment  of  error  is,  that 
the  court  erred  in  charging  that  the  fact  that  Welch  & 
Bacon  were  paying  usurious  interest  to  plaintiffs  did  not 
render  their  title  to  the  note  as  collateral  security  of  that 
usurious  debt  void.  Assuredly  the  security  is  good  to  pay 
the  legal  part  of  the  debt  which  Welch  &  Bacon  owed  to 
plaintiffs.  Even  in  cases  of  deeds  to  land  or  other  property 
not  under  the  law-merchant,  this  court  has  held  that, 
while  the  deed  or  bill  of  sale  would  not  be  good  to  pass 
title,  if  affected  with  usury,  yet  it  would  be  good  as  secu- 
rity to  pay  the  principal  and  legal  interest.  Williams' 
Sons  could  recover  of  Welch  &  Bacon  all  they  owed  them, 
except  the  usurious  interest ;  and  it  would  be  strange  if, 
when  Welch  &  Bacon  turned  over  to  them  a  note  with  no 
tincture  of  usury  in  it,  they  could  not  recover  from  the 
maker  of  that  note  as  much  as  they  could  from  Welch  & 
Bacon.  The  note,  therefore,  is  good  to  be  collected  and  ap- 
plied to  the  payment  of  the  principal  and  legal  interest 
due  plaintiffs  by  Welch  &  Bacon,  all  of  which,  it  is  not 
pretended,  does  not  far  exceed  the  note  sued  on,  when 
stripped  of  all  usurious  interest.  Eight  per  cent  is  the  law- 
ful int-erest,  and  if  one  take  more,  he  forfeits  the  excess 
beyond  eight  per  cent.  Acts  of  1878-9,  p.  184;  Id. 
1880-1,  p.  149;  Code,  §§2057  (a),  2057  (b). 

Formerly  ])anks  forfeited  the  whole  debt;  but  that  pen- 
alty is  now  repealed.  Acts  1873,  p.  52 ;  Code,  §1474.  See 
also  Caswell  vs.  The  Central  Railroad  and  Banking 
Company^  50  6a  ,  70. 

Tlie  language  of  the  Code,  in  respect  to  titles  to  property 
affected  with  usury,  is:  '<  All  titles  to  property  made  as  a 
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part  of  an  usurious  contract,  or  to  evade  the  laws  against 
usury,  are  void,"  That  is,  the  entire  title,  the  whole  thing, 
is  a  nullity ;  but  this  does  not  apply  to  commercial  paper, 
because  the  statute  declares  that  the  principal  and  legal 
interest  may  bo  collected,  and  to  that  extent  tlie  paper  is 
good  and  valid.     The  section  of  the  Code  which  annuls 
title  to  property  is  2057  (f),  and  just  above  it,  in  § -'057(b), 
is  the  rule  as  to  what  is  annulled  in  loaning  money,  in 
commercial  paper,  by  individuals  or  corporations;   and 
that  does  not  annul  the  whole  contract,  but  restricts  it  to 
the  collection  of  principal  and  lawful  interest. 

Under  these  rules  of  law,  the  facts  in  this  record  de- 
manded this  verdict,  and  thejudgment  must  be  affirmed. 

Judgment  affirmed. 


Freeman  et  al  vs.  The  State  of  Georgia  ex  rel.  McDoh- 

ALD  et  al. 

The  act  of  1883,  which  provided  that,  in  case  of  contestcc!  elections 
for  constable,  corporate  officers  and  others  not  provided  for,  testi- 
mony should  be  taken  beiore  some  judicial  officer,  with  notice 
given  to  the  oj)posite  party,  and  should  be  submitted  to  the  judge 
of  tlie  circuit  wliere  the  election  took  place,  or  of  some  other  cir- 
cuit, if  lio  were  absent  or  disqualitied,  for  a  decision,  was  not  un- 
constitutional. The  legislature  was  authorized  to  provide  such  a 
tribunal ;  and  the  act  was  not  rendered  unconstitutional  by  failing 
to  ]>ro\  ide  for  a  trial  of  issues  of  fact  by  a  jury. 

March  4.  1884. 

Constitutional  Law.  Elections.  Courts.  Before  Judge 
Clarkk.  Randolph  County.  At  Chambers.  February 
18,  18S4. 

Reported  in  the  decision. 

W.  C.  WoRRiLL,  by  J.  H.  Lumpkin,  for  plaintiflFs  in  error. 

A.  Hood,  Jr.,  solicitor  general  pro  tern.;  W.  D.  Kiddoo, 
for  defendants. 
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Blandford,  Justice. 

There  was  an  election  for  mayor  and  council  of  the  city 
of  Cuthbert.  Freeman  having  received  the  greater  number 
of  votes,  and  being  the  incumbent  when  the  election  wsua 
held,  claimed  to  have  been  elected  mayor.  This  was  con- 
tested by  McDonald,  who  claimed  that  he  had  received 
the  largest  number  of  legal  votes,  and  claimed  that  he  had 
been  duly  elected.  Notices  were  given  and  proofs  taken,  as 
provided  in  section  1329  of  the  Code,  and  the  same  was 
submitted  to  the  judge  of  the  superior  court  of  Kandolph 
county,  the  county  wherein  Cuthbert  Is  situated,  and  said 
judge  decided  said  contest  in  favor  of  McDonald,  the  con- 
testant. Notwithstanding  this  decision  of  the  judge  of  the 
superior  court.  Freeman  refused  to  yield  the  ofSce  and 
turn  over  the  papers  to  McDonald,  the  successful  contest- 
ant. An  information  in  the  nature  of  a  qr^o  warranto  was 
filed  by  the  attorney  general,  in  behalf  of  the  state,  upon 
the  relation  of  McDonald,  upon  petition  first  filed  for  that 
purpose,  by  leave  of  the  court,  against  Freeman,  who  made  a 
response  to  the  same,  in  which  he  insisted  mainly  that  the 
decision  of  the  judge  of  the  superior  court  on  the  contest 
in  favor  of  McDonald  was  wrong,  first,  because  contrary 
to  the  evidence  ;  and  second,  because  the  act  of  1883  was 
unconstitutional  and  void,  because  there  was  no  provision 
for  trial  by  jury  in  said  act,  said  judge  acting  both  as 
judge  and  jury.  This  response  or  plea  was  demurred  to 
"by  relator;  the  demurrer  was  sustained  by  the  court,  and 
the  plea  dismissed,  and  the  court  rendered  a  judgment  of 
ouster  against  defendant  in  favor  of  relator.  The  respon- 
dent  excepted  to  these  rulings  of  the  court,  and  error  is 
assigned  here  on  the  same. 

The  act,  approved  September  21,  1B83,  provides  that 
<<  in  all  elections  for  constable,  corporation  officers,  and 
other  officers  not  provided  for,  where  there  is  a  contest, 
the  testimony  shall  be  taken  as  prescribed  in  section  1829 
of  the  Oode,  and  be  submitted  to  the  judge  of  the  saperidf 
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court  of  the  circuit  in  which  the  county  where  the  contested 
election  was  held  is  located,  .  .  .  who  shall  decide  said 
contest  within  twenty  days  after  the  same  is  submitted." 
This  act  provides  for  a  special  court  in  cases  of  contested 
election  as  to  the  oflBces  named  in  the  act.  In  ouropinion? 
tlie  legislature  has  the  power,  under  article  6,  section  1,  par 
1,  of  tlie  constitution  of  this  state,  to  establish  such  a  court 
by  law.  That  section  and  paragraph  of  the  constitution 
declares,  "  The  judicial  powers  of  this  state  shall  be  vested 
in  a  Supreme  Court,  superior  courts,  courts  of  ordinary, 
justices  of  the  peace,  commissioned  notaries  public,  and  such 
other  courts  as  have  been  or  may  be  established  by  law." 
This,  in  our  judgment,  is  a  clear  grant  of  power  to  the  leg- 
islature to  establish  this  particular  court  in  contested  elec- 
tion cases,  and  it  having  been  so  established,  with  power 
given  to  the  judges  of  the  superior  courts  to  decide  this  con- 
test between  these  parties,  the  decision  must  stand  until 
reversed  or  set  aside  in  the  manner  pointed  out  by  law. 
We  do  not  think  the  failure  to  provide  for  a  jury  to  deter- 
mine facts,  in  the  act  of  1883,  renders  the  act  unconstitu- 
tional. In  a  government  where  the  officers  are  elective, 
it  is  absolutely  necessary  that  there  should  be  some  quick 
and  summary  way  to  determine  contests  of  this  character ; 
public  policy  requires  that  the  machinery  of  the  govern- 
ment shall  be  put  in  operation,  and  this  might  be  delayed 
for  a  long  or  indefinite  time,  if  left  to  be  determined  by  a 
jury  and  the  ordinary  tribunals  of  the  country — motions 
for  new  trial  and  writs  of  error  being  the  consequences  of 
such  proceedings.  The  case  of  Ewing  vs.  Filley,  43  Penn. 
State  R.,  384,  is  a  well  considered  case  by  the  Supreme 
Court  of  Pennsylvania  upon  a  statute  of  that  state  some- 
what similar  to  our  act  of  1883.  In  that  case,  it  was  held 
that  the  act  of  1839,  instituting  the  form  of  proceeding  for 
contesting  elections,  and  depriving  a  party  claiming  a  pub- 
lic office  by  a  popular  election  of  a  trial  by  jury  on  the 
disputed  facts,  is  not  unconstitutional.  This  case,  with 
others,  fully  sustains  the  constitutionality  of  our  act  of  1883. 
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See  McCrary  on  Elections,  §§2888,  2889 ;  2  Par.  (Penn.) 
889 ;  44  Penn.  St.  R  ,  332 ;  26  Ark.,  281 ;  53  Mo.,  107 ;  64 
Id.j  417  ;  52  Tex.,  335 ;  42  M,  203 ;  48  II,  413. 

We  think  that  the  act  of  1883  is  constitutional,  and  that 
the  court  did  right  in  sustaining  the  demurrer  to  the  pleas 
made  by  plaintiff  in  error,  and  rendering  the  judgment  of 
ouster  in  this  case ;  and  also  in  the  case  of  Allison,  Brooks 
and  Gillispie  v8.  Denard,  Crozier  and  Stanford.  Let 
the  judgment  be  affirmed  in  both  cases. 

Judgments  affirmed. 


LocKETT  v8,  Pittman. 

1.  In  a  suit  for  treble  damages  on  account  of  the  killing  of  a  cow  by 
the  defendant's  overseer,  evidence  that  the  **  working  boss  **  had 
said  that  his  orders  were  to  kill  all  people  coming  on  the  place,  was 
hearsay  and  irrelevant. 

2.  A  principal  is  not  liable  for  the  wilful  trespass  of  his  agent,  un- 
less done  by  his  command,  or  assented  to  by  him,  except  as  to  do- 
mestic servants ;  for  the  torts  of  such  servants  tlie  principal  is 
liable,  if  done  by  his  command  or  in  tho  prosecution  and  within 
the  scope  of  his  business,  whether  the  same  be  by  negligence  or 
voluntary. 

(o.)  The  recovery  of  treble  damages  provided  for  by  section  1446  of 
the  Code  is  penal  in  its  nature,  and  will  not  be  applied  to  cases 
not  clearly  within  its  scope  and  purpose. 

(6.)  Whether  actual  damages  could  bo  recovered.     Quxret 
March  4,  1881. 

Principal  and  Agent.  Master  and  Servant.  Damages. 
Laws.  Before  Judge  Bower.  Dougherty  Superior  Court. 
October  Term,  1883. 

Reportei  in  the  decision. 

D.  H.  Pope  ;  D   A.  Vason,  for  plaintiff  in  error. 

L.  Arnheim,  for  defendant. 

Hall,  Justice. 
This  action  was  brought  to  recover  treble  damages,  under 
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the  statute,  for  the  killing  of  plaintiflPs  cow  by  the  de- 
fendant, or  by  his  causing  her  to  be  killed,  the  cow,  at  the 
time  of  the  killing,  beingfound  within  defendant's  enclos- 
ure, which  was  not  protected  by  a  lawful  fence.  The  evi- 
dence showed  that  the  cow  was  killed  in  defendant's  ab- 
sence by  his  superintendent  or  manager,  or  by  his  orders.* 

1.  The  court  admitted  evidence,  over  the  objection  of 
counsel,  that  the  "working  boss"  on  defendant's  place  had 
Baid  that  his  orders  were  to  kill  all  people  coming  on  the 
same.  This  was  mere  hearsay  testimony,  and  moreover, 
irrelevant,  and  shoulihave  been  rejected  upon  the  making 
of  these  objections.    Code,  §§3756,  3770. 

2.  The  same  witness  swore  that  he  had  a  cow  killed 
there  at  the  same  time  plaintifTs  was  killed  ;  that  he  ap- 
plied to  defendant  to  pay  him  for  her,  which  he  promised 
to  do,  telling  him  that  he  had  ordered  all  cattle  breaking 
into  his  fields  to  be  killed.  The  evidence  was  conflicting 
upon  this  point,  as  well  as  upon  the  sufficiency  of  the 
fence.     The  court  charged  the  jury : 

(1.)  If  they  believed  from  the  evidence  that  the 
agent,  overseer  or  servant  of  defendant  either  killed,  or 
ordered  the  cow  in  question  to  be  killed,  and  that  this  was 
done  by  the  command  or  order  of  defendant ;  that  she  was 
killed  in  his  field,  and  it  was  not  inclosed  by  a  lawful  fence, 
then  the  plaintiff  was  entitled  to  receive  three  times  the 
amount  of  damage  proved. 

(2.)  If  the  cow  was  killed  in  the  field,  improperly  in- 
closed, either  by  the  agent,  overseer  or  servant  of  defend- 
ant, or  by  his  orders,  and  the  killing  was  done  in  the 
prosecution  and  within  the  scope  of  the  business  of  de- 
fendant entrusted  to  said  agent,  etc.,  defendant  would  be 
liable,  whether  he  ordered  said  killing  or  not. 

(3.)  That  if  the  agent,  servant  or  overseer  of  defendant, 
employed  for  the  purpose  of  cultivating  and  protecting 
the  field,  killed  the  cow  in  the  same,  and  it  was  not 

^he  plaintiflf  recovered  a  verdict  and  judgment  for  860.00,  which  was  three  tiinei 
the  allcr^d  vlue  of  the  cow.    D«»fend8nt  excented. 
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inclosed  with  a  lawful  fence,  and  the  killing  was  done 
for  the  purpose  of  protecting  the  crop  growing  on  the  field, 
and  to  prevent  its  destruction  by  the  cow,  then  the  defend- 
ant would  be  liable,  as  this  would  be  within  the  scope  of 
his  business. 

To  these  two  last  charges,  numbered  2  and  3,  the  defend- 
ant excepted,  and  now  assigns  them  as  error,  and  whether 
the  exception  is  well  taken  will  depend  upon  the  subjec- 
tion of  the  agent  or  overseer  to  the  defendant's  control, 
and  how  far  the  principal  or  employer  is  responsible  for 
his  tort.  In  any  event,  a  person  is  liable  for  torts  com- 
mitted by  his  wife,  and  for  those  committed  by  his  child 
or  servant,  by  his  command,  or  in  the  prosecution  and 
within  the  scope  of  his  business,  whether  the  same  be  by 
negligence  or  voluntary.  Code,  §2961.  It  is  quite  evident 
that  the  association  of  "servant"  with  "wife"  and  "chi\d" 
in  this  section  of  the  Code,  could  have  referred  to  no  other 
than  a  domestic  servant.  Noacitur  a  sociis^  as  a  rule  of 
construction,  is  directly  .applicable.  There  is  no  other 
section  of  the  Code  that  makes  the  master  responsible  for 
the  voluntary  tort  of  any  other  species  of  servant,  although 
tnat  tort  be  committed  in  the  prosecution  and  within  the 
scope  of  his  business.  The  wrong-doer,  in  this  instance, 
was  not  shown  to  he  the  domestic  servant  of  the  defend- 
ant, but  it  appeared  that  he  was  his  agent  or  overseer. 

Is  there  no  difference  in  the  liability  of  a  person  for  the 
tort  of  such  a  servant  and  those  of  an  overseer  or  agent? 
The  Code,  we  tliink,  makes  a  difference  in  this  respect.  The 
principal  is  not  liable  for  the  wilful  trespass  of  his  agent, 
unless  done  by  his  command  or  assented  to  by  him.  Code, 
§2204.  Every  agent  exceeding  the  scope  of  his  authority 
is  liable  for  his  own  tortious  act,  whether  acting  by  com- 
mand of  his  principal  or  not ;  but  for  the  negligence  of  his 
under-servant,  employed  by  him  for  his  principal,  he  is 
not  responsible.  Code,  §2213.  In  the  absence  of  the  em» 
ployer,  the  overseer  stands  in  his  place.  It  is  his  duty  to* 
see  to  the  sustenance  and  protection  of  his  employer's 
v  72-68 
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property,  and  to  discharge  the  duty,  he  is  justified  in  re- 
pelling aggressors  and  trespassers  to  the  same  extent  as 
the  employer.  Code,  §2215.  It  does  not  appear  that  the 
principal  or  employer  is  given  any  such  right  to  recover 
damages  for  injuries  done  to  his  agent  or  overseer  as  is 
given  for  such  injuries  to  a  wife,  child  or  servant,  in  the 
strict  sense  of  that  term  (Code,  §2960),  or  that  either  of 
these  persons  are  personally  responsible  to  others  for 
wrongs  done  in  the  transaction  and  within  the  scope  of  the 
proprietor's  business,  as  would  be  agents  and  overseers. 
These  latter  persons  are  not  so  dependent  upon  the  princi- 
pal or  employer  as  are  under-servants,  and  hence  arises  the 
difi'erence  in  the  principal's  liability  in  the  two  cases  for 
the  wrongs  done  to  others.  The  difference  may  not  be 
readily  perceived,  but  still  it  results  from  the  different 
terms  employed  in  fixing  the  liability  in  each  case. 

As  this  is  a  proceeding  under  section  1445  of  the  Code, 
which  is  highly  penal  in  its  character,  and  which  should  not 
therefore  be  applied  to  cases  not  clearly  within  its  scope 
and  purport,  if  not  within  its  letter,  we  are  inclined  to  the 
opinion  that  the  charges  excepted  to  in  this  case  were  too 
broad  and  unguarded,  and  think  they  should  have  been 
qualified  and  limited  to  the  extent  indicated  above. 

Perhaps  a  recovery  for  the  actual  damages  proved  in  this 
case  might  have  been  sustained,  upon  the  evidence  disclosed 
by  the  record,  but  beyond  this,  we  do  not  think  the  finding 
should  have  gone,  unless  the  jury  were  satisfied  that  the 
alleged  wrongs  were  done  in  pursuance  of  the  defendant's 
command. 

Judgment  reversed. 

Blandford,  J.,  concurred. 
Jaoeson,  Chief  Justice,  concurred  dubitante. 


■■■>■  --*% 
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1.  False  and  fraudulent  representations  as  to  the  validity  of  the  title 
to  personalty,  acted  on  by  another  to  his  Injury,  will  estop  the 
maker  of  them  from  setting  up  title  to  the  property. 

2.  False  representations  as  to  the  validity  of  the  title  to  personalty 
having  been  made  to  one  who  had  purchased  it  and  was  about  to  sell 
it ;  and  acting  upon  such  representations,  he  having  sold  and  war- 
ranted the  title  to  his  vendee,  in  an  action  of  trover  by  the  maker 
of  the  representations  against  the  last  purchaser,  the  former  would 
be  estopped  from  asserting  his  title. 

3.  ---1  though  the  representations  were  made  after  the  party  to  whom 
they  were  made  had  purchased  the  property,  yet,  it  appearing  that 
the  vendor  under  whom  he  hold  had  sufficient  means  to  make  his 
warranty  good,  and  that  the  holder  of  the  property  failed  to  secure 
himself,  but  aided  the  person  making  the  representations  in  ob- 
taining a  bill  of  sale  of  the  seller's  property,  such  facts  constituted 
an  injury  to  the  holder  of  the  property  which  would  work  an 
estoppel  upon  the  other  party. 

4.  A  consideration  is  valid,  if  any  benefit  accrues  to  him  who  makes 
the  promise,  or  any  injury  to  him  who  receives  it. 

5.  While  the  evidence  is  conflicting,  it  is  sufficient  to  sustain  the 
verdict. 

March  11, 1881. 

Estoppel.  Fraud.  Vendor  and  Purchaser.  Contracts. 
Consideration.  Before  Judge  Simmons.  Houston  Superior 
Court.     October  Term,  1884. 

Roberts  brought  trover  against  Davis  to  recover  a  mule. 
The  case  was  carried  to  the  superior  court  by  appeal.  It 
was  so  amended  as  to  be  in  the  name  of  Roberts  for  the  use 
of  Bryan.    The  defendant  filed  the  following  pleas : 

(1.)  The  general  issue. 

(2.)  That  Roberts  had  sold  the  mule  to  one  Washington, 
taking  a  note  from  him  for  $115.00,  and  retaining  title 
until  paid  for.  and  Bryan  was  security  on  the  note;  that 
Washington  paid  $40.00  on  the  amount,  and  then  traded 
the  mule  to  one  Tharpe,  who  traded  it  to  one  Taylor,  and 
he,  in  turn,  traded  it  to  defendant;  that  neither  Tharpe, 
Taylor  nor  defendant  had  notice  of  the  claim  of  Rob- 
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erts;  that  after  defendant  traded  for  the  mule,  Taylor, 
hearing  of  the  claim  of  IJoberts,  went  to  see  Bryan  about 
it,  and  caused  Washington  to  turn  over  certain  property 
to  Bryan  for  the  purpose  of  saving  him  harmless  on  ac- 
count of  his  suretyship ;  that  Bryan  accepted  the  property 
for  that  purpose,  paid  the  balance  due  to  Roberts,  and  in- 
formed Taylor  that  the  note  had  been  paid,  the  suit  settled, 
tne  claim  of  Roberts  released,  and  the  title  freed  from  all 
Claim  on  the  part  of  Roberts,  Bryan  or  Washington ;  that 
Taylor  communicated  this  fact  to  defendant,  and  he  there- 
fore filed  no  plea,  believing  the  case  to  have  been  dis- 
missed ;  that  Bryan  nevertheless  appeared  in  court,  and 
testified  that  the  title  was  still  in  Roberts,  but  in  fact  the 
claim  was  fully  paid  off  and  discharged  before  the  trial. 

It  is  unnecessary  to  set  out  the  evidence  in  detail,  the 
material  portions  of  it  being  stated  in  the  decision. 

It  is  only  necessary  to  state  that  Taylor  testified  that 
Washington  had  sold  the  mule  to  Tharpe,  and  Tharpe  had 
sold  to  witness,  and  the  latter  was  negotiating  the  sale  to 
defendant  at  the  time  of  the  conversation,  etc.,  with  plain- 
tiff set  out  in  the  plea. 

The  jury  found  for  the  defendant. 

Plaintiff  moved  for  a  new  trial,  on  the  following  among 
other  grounds: 

(1.)  Because  the  court  charged  as  follows:  ''If  you 
should  believe  from  the  evidence  that,  before  J.  W.  Taylor 
traded  the  mule  in  dispute  to  Davis,  the  defendant,  Taylor 
went  to  J.  S.  Bryan,  the  usee,  to  see  about  what  kind  of  a 
lien  there  was  on  the  mule,  and  Bryan  told  Taylor  he 
would  be  safe  in  trading,  then  you  should  find  for  the  de- 
fendant." 

(2  )  Because  the  court  charged  as  follows :  "  If,  before 
Taylor  traded  the  mule  in  dispute  to  defendant,  Bryan 
told  Taylor  he  was  safe  in  trading,  though  Bryan  then  had 
no  title  or  lien  on  the  mule,  and  subsequently  acquired 
the  title  by  paying  the  Roberts  note,  you  should  find  for 
the  defendant,  on  the  same  principle  that  the  law  will  not 
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let  a  man  stand  by  silent  and  see  another  purchase  his 
property  and  not  disclose  the  title." 

(3.)  Because  the  court  erred  in  the  whole  charge  to  the 
jury. 

(4.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  plaintiff  excepted. 

B.  M.  Davis,  for  plaintiff  in  error. 

Duncan  &  Miller;  R.  N.  Holtzclaw,  for  defendant. 

Jackson,  Chief  Justice. 

The  facts  of  this  case,  either  undisputed  or  as  related 
by  the  witnesses  of  the  defendant,  are  substantially 
these :  An  action  of  trover  was  brought  by  Roberts,  who 
retained  title  to  the  mule  sued  for  in  this  action  until  he 
was  paid  the  purchase  money  therefor;  Bryan  was  re- 
sponsible for  the  purchase  money,  with  a  negro,  Washing- 
ton, who  got  the  mule;  Roberts  had  retained  title  to  pro- 
tect Bryan,  and  at  his  instance,  and  instituted  suit  for  the 
mule  in  order  to  get  his  money.  Bryan  paid  the  balance 
of  the  note,  and  Roberta  disclaimed  title,  being  no  longer 
interested,  having  got  his  money,  and  by  order  of  court, 
this  action  of  trover  proceeded  in  the  name  of  Roberts  for 
the  use  of  Bryan.  The  consideration  which  passed  to 
Roberts  for  the  mule  was  a  note  signed  by  Washington  and 
Bryan  for  $115.00,  and  title  was  retained  until  the  note 
should  be  paid,  which  is  in  evidence ;  pending  the  action 
of  trover,  brought,  it  seems,  to  get  a  balance  of  seventy- 
five  dollars  due  on  this  note,  Roberts  having  left  it  for 
collection  in  his  attorney's  hands,  Bryan  paid  the  $75.00 
and  took  this  receipt: 

"Received  of  J.  S.  Bryan  the  sum  of  seventy-five  dollars  as  pay- 
ment for  a  mule  sold  by  me  to  John  Washington,  I,  Roberts,  retain- 
ing title  to  said  mule  for  purchase  money,  said  Roberts  binding 
himself  to  transfer  the  title  to  said  mule  to  said  firyan,  when  he  shall 
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recover  said  Diule,  in  his  action  of  trover  now  pending  in  the  county 
court  of  Houston  county.    December  19th,  1879 
(Signed)  W,  L.  Roberts, 

Per  Davis  &  Riley, 
Attorneys  at  law  for  Roberts." 

Before  this  action  was  brought,  Washington  sold  the 
mule  to  lliarpe,  and  Tharpe  to  Taylor;  and  Taylor  being 
about  to  sell  to  Davis,  the  defendant,  hearing  that  there 
was  some  cloud  on  the  title,  in  possession  of  Bryan,  before 
he  consummated  that  sale,  called  on  Bryan,  whom  he  told 
of  his  purpose  to  trade  the  mule  to  defendant,  and  inquired 
about  the  title,  when  Bryan  told  him  he  could  safely  trade, 
as  Washington  had  enough  to  pay  for  the  mule,  and  asked 
Taylor  if  he  could  not  fix  up  a  bill  of  sale,  so  that  he  could 
control  what  Washington  had.  Taylor  told  him  that,  if  he 
would  send  Washington  over  to  him,  he  would  arrange  it. 
Next  day  Washington  came,  and  Taylor  drew  up  the  pa- 
pers, and  asked  Bryan  next  day  if  he  had  got  the  papers  ; 
he  said  yes,  and  that  he  was  perfectly  satisfied.  When  the 
trover  suit  was  commenced,  Taylor  went  to  see  Bryan,  to 
have  him  pay  the  note  and  stop  it,  which  he  promised  to 
do,  and  afterwards  told  him  he  had  taken  up  the  note  and 
stopped  the  suit,  and  that  he,  Taylor,  ought  to  pay  part  of 
the  cost,  as  he,  Bryan,  had  settled  the  suit,  and  that  he 
need  not  attend  tlie  court.  Taylor  refused  to  pay  the  cost. 
Heard  by  accident  that  the  judgment  recovering  the  mule 
had  beeu  rendered,  and  appealed  to  the  superior  court. 

The  court  below  held  that  these  facts,  this  conduct  of 
Bryan,  if  the  jury  believed  the  facts  testified  to  be  true, 
would  amount  to  an  estoppel  upon  Bryan  from  claiming 
title  to  the  mule.  Charging  the  jury  to  the  effect  that,  if 
Bryan  told  Taylor  that  he  might  safely  trade  the  mule  to 
defendant,  before  he  had  completed  the  sale  to  him,  when 
Taylor  went  to  him  and  asked  him  about  any  title  or  lien 
he  had  on  the  mule,  telling  him  of  the  contemplated  trade 
to  defendant,  and  that,  if  at  that  time  Bryan  had  no  title, 
it  would  make  no  diflerence  if  subsequently  he  acquired 
title,  he  would  still  be  estopped;  applying  to  the  case, 
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under  the  facts,  if  believed,  the  well  settled  principle  that 
one  cannot  stand  by  and  see  another  purchase  property  in 
silence,  when  he  has  a  title  to,  or  lien  thereon,  without 
disclosing  to  him  the  fact. 

Construing  this  charge  in  the  light  of  the  facts  disclosed  in 
this  record,  we  think  that  it  hardly  gives  the  law  as  strongly 
as  it  is  on  tliose  facts  against  the  plaintiff  in  error.  These 
facts,  if  believed  by  the  jury,  show  fraud  to  such  an  extent 
that  no  court  would  allow  a  suitor  to  set  up  title  under  such 
circumstances.  They  amount  to  an  estoppel  in  pays. 
The  point  is  covered  by  the  Code,  §§2966  and  3753.  The 
former  contains  the  principle  applied  by  the  court  below, 
the  doctrine  of  silence  when  honesty  demanded  disclosure. 
So  that  if  the  plaintiff,  Bryan,  had  failed  to  speak,  when 
Taylor  asked  him  about  his  title  or  lien,  and  had  permitted 
him  to  sell  to  defendant,  he  would  have  been  estopped ;  and. 
if  subsequently  he  converted  the  lien  which  he  had  then 
into  a  title,  he  would  be  equally  estopped  ex  equo  et  bono, 
in  all  equity  and  good  conscience. 

But  how  much  stronger  than  mere  failure  to  tell  the 
truth  are  the  facts  told  by  Bryan  here  to  Taylor.     He  tells 
him  that  Washington  has  enough  to  pay  the  note ;  he  gets 
him  to  procure  a  bill  of  sale  or  lien  on  Washington's  prop- 
erty, which  he  said  was  sufficient  to  pay  the  note  and  re- 
move the  cloud  off  the  title  to  the  horse;  he  expresses 
himself  perfectly  satisfied,  and  acknowledges  the  receipt 
of  the  paper  Washington  gave  him,  procure^  by  Taylor  to 
secure  the  note,  and  when  Taylor  hears  of  the  suit  in 
trover  for  the  mule,  and  calls  on  him  to  settle  the  note,  he 
tells  him  he  has  done  it  and  that  the  case  is  settled,  and 
asks  him  to  help  pay  the  costs,  and  all  this  is  done  in  the 
face  of  an  arrangement  he  has  made  with  Roberts's  attor- 
neys to  carry  on  the  suit,  and  make  him  a  title  to  the  mule, 
when  Roberts  gets  a  verdict  and  judgment  for  the  mule. 
Surely,  in  the  language  of  section  3753  of  the  Code,  this 
conduct  makes  a  case  of  admissions  on  which  Taylor 
"  acted,"  both  "  to  his  own  injury"  and  Bryan's  "  benefit,** 


824  SUPREME  COURT  OF  GEORGIA. 

Roberts,  lor  use«  tv.  Davio. 

and  the  case  is  one  "  where  it  would  be  more  unjust  and 
productive  of  more  evil  to  hear  the  truth  than  to  forbear 
the  investigation." 

No  court  would  allow  title  to  be  set  up  in  the  lurid 
light  of  a  fraud  so  foul. 

But  it  is  argued  that  Davis,  the  defendant,  was  not  pres- 
ent, and  that  he  did  not  purchase  under  the  deception 
practiced  by  Bryan ;  but  the  reply  is,  that  he  stands  in  Tay- 
lor's shoes.  Taylor  warrants  title  to  him.  Taylor  himseli 
is  directly  interested  in  this  trover  case,  becauso  he  must 
make  good  the  title  to  Davis,  and  Taylor  would  be  badly 
hurt  by  the  conduct  of  Bryan  in  thus  deceiving  him. 

But  the  able  and  ingenious  counsel  for  plaintiflF  in  error 
argues  further,  that  Taylor  had  already  bought  from  Tharpe 
andTharpe  from  Washington,  when  these  representations 
were  made  by  Bryan,  and  the  bad  title  was  in  him  then, 
and  Bryan's  deception  made  it  no  worse  for  him.  The 
reply  is  conclusive,  that  Taylor  could  then  have  protected 
himself  from  Washington.  If  Washington  had  effects 
enough  to  satisfy  Bryan,  he  had  enough  to  make  good  the 
mule  to  Taylor;  and  if  Taylor  had  the  influence  with 
Washington  to  induce  him  to  secure  Bryan,  he  would  have 
had  enough  to  get  him  to  secure  himself;  but  relying  upon 
Bryan's  representations  and  assurances,  he  did  have  him, 
Bryan,  secured,  and  left  himself  nothing  but  those  repre- 
sentations and  assurances,  to  make  his  own  warranty  of 
title  good  to  Davis. 

The  indefatigable  and  suggestive  mind  of  counsel  falls 
back  upon  another  position,  and  takes  ground  that  no  con- 
sideration passed  from  Taylor  to  Bryan  to  make  these 
promises  available  in  law,  but  they  are  at  best  nudum  pac- 
tum. It  may  be  answered  that  false  representations  or 
admissions  on  which  others  act  need  no  consideration  ;  cer- 
tainly none  other  than  actioa  to  one's  injury,  caused  by 
them,  or  action  beneficial  to  the  party  making  them  on  the 
strength  of  the  representation.  We  have  seen  that  both 
these  results  followed  from  the  representations  of  Bryan. 
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And  these  will  support  any  contract.  The  Code,  section 
2740,  declares  that  "  a  consideration  is  valid  if  any  benefit 
accrues  to  him  who  makes  the  promise,  or  any  injury  to 
him  who  receives  the  promise."  In  the  case  at  bar,  there 
was  real  service  done,  a  quid  pro  quo.  Taylor  got  Washing- 
ton to  secure  Bryan,  and  Bryaa  expressed  himself  satisfied 
with  that  consideration. 

If  Taylor's  version  of  this  affair  be  correct,  and  there 
is  plenty  of  evidence  to  sustain  the  jury  in  finding  for  that 
version,  then  it  would  be  simply  iniquitous,  nakedly  leprous, 
to  allow  Bryan  to  recover  the  mule.  And  he  is  the  real 
plaintiff.  Roberts  disclaims  title  and  the  suit  in  trover, 
and  his  name  is  used  for  the  benefit  of  Bryan  only.  It  is 
true  that  the  evidence  is  conflicting,  but  the  jury  has  set- 
tled the  conflict.  The  charge  gave  the  issue  to  them,  and 
the  court  below,  on  the  motion  for  a  new  trial,  exercises 
his  discretion  to  let  the  verdict  stand.  It  is  sheer  effron- 
tery to  say  that  it  was  abused.  On  the  contrary,  this  ver- 
dict, piled  upon  that  of  another  jury,  ought  to  stand. 

Judgment  affirmed. 


IIuQGiNS  et  ah  vs.  IIuggins  ei  al. 

[This  case  was  argued  at  the  last  term,  and  the  decision  reserved.] 

Ic  One  item  of  a  will  was  as  follows :  The  residue  of  testator's  estate 
should  "be  distributed  equally  among  my  following  grandchildren, 
to-wit:  The  children  of  my  deceased  daughter,  Isabella  Frances 
McClendon,  Mary,  Joseph,  Lula,  Sabra  and  Bettie ;  the  child  of 
my  deceased  son,  John  Huggins,  Caledonia ;  the  children  of  my 
deceased  son,  James  Lewis  IIuggins,  Wellborn,  Joseph  and  Susau," 
etc.,  naming  grandchildren  as  children  of  others  of  the  testator's 
children  dead  and  living.  It  then  provided  that  this  item  should 
embrace  al  notes,  accounts,  cash  and  other  property  on  hand  at 
the  time  of  his  death,  "to  be  equally  divided  among  my  grandchil- 
dren above  mentioned,  except  that  $800.00  is  to  be  deducted  from 
the  amount  I  have  willed  to  the  children  of  my  deceased  son^ 
Hastings  Young  Huggins,  the  amount  of  $800  00  having  been  ad- 
vanced by  me  to  my  son,  Hastings  Young  HugglnSi  daring  his 
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lifetime."    In  another  item  he  gave  $10  00  to  grandchildren,  nam- 
ing them,  children  of  a  named  son  and  daughter  in  Texas : 
Heldf  that  the  residuary  legatees  took  per  capita  and  not  per  sHrpe$^ 
2.  To  such  a  will  the  following  codicil  was  made :  "I  further  desire 
and  direct  that  my  son,  Aaron  Edwin  Huggins,  who  is  now  absent, 
and  it  is  not  known  by  me  whether  he  is  alive,  that,  in  the  event 
he  should  return,  he  shall  receive  an  equal  share  with  my  above 
named  heirs,  viz.:  William  Bluford  and  Asa  Mitchell  Huggins  " 
In  the  win  nothing  was  left  to  the  two  sons  named,  but  their  chil- 
dren were  among  the  residuary  legatees : 
Held,  that  this  codicil  did  not  operate  to  change  or  affect  the  will,  so 
as  to  make  the  residuary  legatees  take  per  stirpes,  but  only  provided 
for  the  absent  son,  should  he  return  alive. 

February  19, 1884. 

Wills.  Estates.  Before  Judge  Harris.  Carroll  Supe- 
rior court.     April  Term,  1883. 

William  B.  Huggins,  executor  of  Asa  Huggins,  deceased, 
filed  his  bill  in  1880  for  a  construction  of  the  will  of  his 
testator,  the  material  parts  of  which  are  set  out  in  the 
decision.  He  alleged  that  he  had  eleven  children,  and 
Asa  M.  Huggins,  another  son  of  the  testator,  had  only  one; 
but  the  latter  insisted  that  the  children  iook  per  stirpes 
and  not  per  capita^  and  that  his  one  child  was  entitled  to 
as  much  as  tlie  eleven  of  complainant.  There  was  some 
parol  evidence  to  the  effect  that  the  testator  stated  that  he 
was  not  satisfied  with  his  will ;  that  he  desired  his  son, 
Edwin,  if  he  should  return,  to  have  an  equal  share  in  his 
estate  with  William  B.  and  Asa  M. ;  that  he  thereupon 
obtained  one  Simons  to  write  a  codicil,  and  the  latter  wrote 
it  in  the  language  of  the  testator.  Edwin  was  last  head 
from  in  Nel)raska,  1866,  and  subsequently  a  man  with 
whom  he  livecT  wrote  that  he  had  started  for  home.  He 
has  not  since  been  heard  from. 

The  court  held  that  the  grandchildren  of  the  testator 
took  per  capita^  and  decreed  accordingly.  Defendants 
moved  for  a  new  trial,  which  was  refused,  and  they  ex- 
cepted. 
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W.  A.  Turner,  for  plaintifFs.in  error. 

Merrels  &  BuRCH  •  Orlando  McLbndon  ,  Brbwstsr  & 
Buchanan  ;  John  S.  Biqby,  for  defendants. 

Jackson,  Chief  Justice. 

Only  one  question  is  made  before  us  by  the  counsel  for 
the  plaintiffs  in  error,  and  that  is,  whether  the  grandchil- 
dren named  in  the  will  take^^r  capita  or  per  stirpes  f 

By  the  fifth  item  of  his  will,  the  testator  desired  the 
residue  of  his  estate  should 


it 


be  distributed  equally  among  my  following  grandchildren,  to-wit: 
the  children  of  my  deceased  daughter,  Isabella  Frances  McClendon, 
Mary,  Joseph,  Lula,  Sabra  and  Bettie ;  the  child  of  my  deceased  son, 
John  Huggins,  Caledonia ;  the  children  of  my  deceased  son,  James 
Lewis  Huggins,  Wellborn,  Joseph  and  Susan,'' 

and  so  on,  naming  the  grandchildren  as  children  of  others 
of  his  children,  dead  and  living,  and  then  he  adds 

"This  item  is  to  embrace  all  notes  and  accounts  due  me ;  all  cash 
on  hand  at  the  time  of  my  deatli,  and  all  other  property  of  which  I 
may  be  possessed  at  the  time  of  my  death,  to  be  equally  divided 
among  my  grandchildren  above  mentioned,  except  that  eight  hun- 
dred dollars  is  to  be  deducted  from  the  amount  I  have  willed  to  the 
children  of  my  deceased  son,  Hastings  Young  Huggins,  the  amount 
of  eight  hundred  dollars  having  been  advanced  by  me  to  my  son, 
Hastings  Young  Huggins,  during  his  lifetime." 

By  the  6  th  item,  he  gives  ten  dollars  to  grandchildren, 
naming  them,  children  of  his  son,  Jephtha,  all  in  Texas 
and  by  the  seventh,  ten  dollars  to  the  children,  naming 
them,  of  a  daughter,  Elizabeth  Swinny,  also  all  in  Texas, 
mentioning  also,  in  this  last  item,  a  child  of  hers,  whose 
name  he  does  not  know. 

1.  There  can  be  no  doubt  that  these  grandchildren,  named 
in  the  fifth  item  of  the  will,  were  designated  and  intended 
by  the  testator  to  take,  as  residuary  legatees,  equally,  all 
the  estate  left  in  that  item,  per  capita.  After  expressing 
a  wish  that  the  property  mentioned  in  the  item  be  equally 
divided  among  them  before  naming  them,  he  adds  that  it 
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is  to  embrace  notes,  accounts,  all  cash  on  hand  at  his  death 
and  all  the  property  he  may  be  then  possessed  of,  and  all 
this  property  is  '*  to  be  divided  equally  among  my  grand- 
children above  mentioned,"  thus  clinching  the  nail  and 
fastening  Iiis  intention  that  it  shall  be  divided  j?«r  capita 
among  them. 

Then  follows  the  exception  of  the  children  of  one  son, 
who  are  to  receive  eight  hundred  dollars  less  than  the  others, 
because  their  deceased  father  had  been  advanced  that 
sum.  Hence  it  is  presumed  he  directed  that  his  grand- 
children be  named  as  the  children  of  each  son  or  daughter, 
because  he  wished  that  advancement  to  be  accounted  for 
by  the  children  of  this  deceased  son.  From  no  mention 
being  made  of  any  advancement  to  others,  the  inference 
is  that  none  of  the  other  deceased  parents  had  had  advance- 
ments ;  and  that  these  alone,  as  heirs  of  a  deceased  parent, 
had  received  per  capita  an  equal  portion  of  that  advance- 
ment ;  and  therefore,  as  he  wished  all  the  grandchildren 
named  to  take  an  equal  ^^r  capita  share  of  what  was  re- 
ceived from  liis  property,  it  became  necessary  to  charge 
these  witli  the  advancement  to  their  father,  in  their  liands 
as  his  heirs  when  the  will  was  made.  Furtlier  light  is 
thrown  on  this  construction  of  the  clause  by  the  6th  and 
7th  items,  in  which  he  gives  ten  dollars  to  certain  grand- 
children in  Texas,  naming  them  also  as  the  children  of  a 
son  and  dau:;hler  there.  Evidently  he  thought  it  neces- 
sary to  name  all  his  children  and  grandchildren,  upon  the 
idea  that  not  to  name  them  would  vitiate  his  will.  More- 
over, these  items  show  that  the  grandchildren  in  Georgia, 
those  whom  he  knew  and  loved,  we:e  the  objects  of  his 
bounty,  and  tliose  whom  he  did  not  know,  who  were  proba- 
bly born  in  Texas,  were  not;  and  thus  that  bounty  passed 
over  the  son  and  daughter  in  Texas  just  as  it  did  the  sons 
and  daughters  in  Georgia,  and  lighted  on  the  heads  only 
of  tlie  grandchildren  whom  he  knew,  leaving  out  the 
Texas  grandchildren  whom  he  did  not  know. 

For  these  reasons,  it  seems  to  us  clear  that  this  will  gives 
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to  each  grandchild  an  equal  share  of  this  reaiduunij  per 
capita^  and  without  regard  to  whose  children  they  were. 
2.  But  there  is  a  supplement  or  codicil  to  this  will,  and 
the  counsel  for  plaintiffs  in  error,  while  conceding  that,  if 
the  will  stood  alone,  this  construction  put  upon  it  is  right, 
insists  that  this  codicil  shows  that  such  was  not  the  inten- 
tion of  the  testator.    The  codicil  is  as  follows: 

"I  further  desire  and  direct  that  my  son,  Aaron  Edwin  Haggins, 
who  is  now  absent,  and  it  is  not  known  by  mo  whether  he  is  alive, 
that,  in  the  event  he  should  return,  he  shall  receive  an  equal  share 
with  my  above  named  heirs,  viz. :  William  Bluford  and  Asa  Mitchell 
Huggins." 

In  the  will,  nothing  is  left  to  either  of  these  two  sons, 
who  are  his  only  living  sons  in  Georgia ;  but  William 
Bluford's  eleven  children  and  Asa  Mitchell's  one  child  are 
residuary  legatees,  with  other  named  grandchildren,  per 
capita^  as  stated  above  by  the  will.  Inasmuch  as  neither 
of  them  get  a  cent  by  the  will,  we  should  conclude  that 
the  testator  merely  named  him,  the  absent  son,  to  show 
he  remembered  him,  under  the  idea  that  this  was  necessary, 
as  mentioned  above  in  respect  to  those  absent  in  Texas, 
and  intended  him  to  get  nothing ;  but  the  parol  testimony 
leads  us  to  think  that  he  may  have  intended  him,  if  he 
ever  returned,  to  take  as  much  as  each  of  his  two  sons 
named  would  have  taken  ao  heirs,  had  there  been  no  will. 
In  the  codicil,  he  names  them  as  heirs,  and  the  codicil  may 
have  meant  to  give  him  as  much  as  he  would  have  got  as 
an  heir  at  law.  But  be  that  as  it  may,  it  seems  clear  that 
the  codicil  was  not  intended  to  operate  so  as  to  change  or 
affect  at  all  the  will,  but  only  to  provide  for  this  son, 
should  he  return  alive.  Counsel  insists  that  it  shows  the 
intention  to  be  to  make  grandchildren  take  per  stirpes^ 
inasmuch  as  reference  is  made  to  two  sons,  one's  children 
numbering  eleven,  and  the  other's  but  one  child,  and  the 
testator  alluding  to  the  shares  as  equal,  inasmuch  as  he 
wished  the  absent  son  to  have  what  either  got.  But 
neither  got  a  dime  as  a  legatee^  while  either  would  have 
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got  an  equal  share  as  heir;  and  he  calls  them  heirs.  The 
whole  intent  of  the  codicil  was  not  to  alter  the  will  at  all, 
except  in  so  far  as  to  provide  for  this  absent  son. 

So  that  in  any  view  we  can  take  of  the  will,  the  grand- 
children named  take  per  capita,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Cottle  et  ux.  vs.  Harrold,  Johnson  &  Company. 

[BlAndford,  Justice,  being  dlsqualifled,  Judge  Branham.  of  the  Rome  drcoit,  was 

appoioted  to  preside  ia  his  btead.] 

1.  Where  the  objection  to  the  jurisdiction  of  the  chancellor  of  a  differ- 
ent circuit  from  that  in  which  a  case  was  pending  to  hear  an  injunc* 
tion  was  not  urged,  but  the  chancellor  certifies  that  he  understood 
the  hearing  of  the  case  by  him  to  be  acquiesced  in  by  counsel,  the 
question  not  having  been  decided  by  the  court  below,  is  not  the 
subject-matter  of  review  here. 

(a.)  This  case  differs  from  that  in  67  Oa.^  246,  in  that  the  record  and 
bill  of  exceptions  together  show  that  the  judge  of  the  circuit  was 
disqualified. 

2.  Equity  will  restrain  a  trespass  when  the  threatened  injury  is  irre- 
parable in  damages,  or  when  the  trespasser  is  insolvent,  or  when 
there  exist  other  circumstances,  which,  in  the  discretion  of  the 
court,  render  the  interposition  of  the  writ  necessary  and  proper; 
among  which  is  the  avoidance  of  circuity  and  multiplicity  of  actions. 

3.  Where  land  was  bought  for  a  firm,  paid  for  with  the  money  of  the 
firm,  and  the  title  conveyed  to  two  of  the  members  for  the  firm ; 
an  implied  trust  arose  in  favor  of  such  firm,  the  members  were  the 
equitable  owners  and  tenants  in  common,  and  could  mortgage  the 
land. 

4.  Under  such  facts,  where  there  were  five  partners,  four  of  whom 
gave  a  mortgage  on  property  thus  equitably  owned  by  the  firm, 
and  where  the  mortgage  was  foreclosed  and  the  land  sold,  if  the 
proceedings  were  all  regular,  the  sale  operated  to  convey  the  in- 
terest of  all  the  partners  who  joined  in  the  mortgage,  but  did  not 
pass  title  to  the  interest  of  the  member  who  did  not  so  join  in  it. 

(a.)  The  lien  of  the  miirtgage  antedated  the  deed  from  the  two  mem- 
bers of  the  firm  to  the  defendant  in  this  case. 

6.  Afi.fa.  which  has  been  levied,  but  under  which  no  sale  has  been 
made,  does  not  alter  the  title  to  land. 

6.  If,  upon  the  dissolution  of  a  firm,  one  member  took  certain  lands 


FEBRUAK^  TERM,  1884. 


Cottle  d  •II.  ei.  UlitoIc],  JohuioD  A  Compaiiy. 


and  agreed  to  pay  e,  mortgage  debt  thereon,  but  failed  and  re- 
fused to  do  BO,  and  conveyed  the  Innd  to  another  person  without 
consideration,  to  shield  himself  from  the  payment  of  this  and  other 
debts  assumed  by  him,  and  the  grantee  gave  bond  f^r  titles  to  fltiU 
another  person  for  this  purpose,  and  it  was  so  received  by  hiin, 
these  conveyances  would  be  void, 

7.  The  mortgage  /i.  fa.  having  issued  against  the  firm,  though  one  of 
the  members  did  not  join  in  the  mortgage,  and  the  land  having 
been  sold  and  conveyed  as  the  property  of  the  firm,  and  the  com- 
plainants in  the  present  bill  claiming  a  prescriptive  title,  while  de- 
fendant^laims  to  be  a  bonafidt  purchaser  for  value,  and  denies  the 
possession  of  complainants,  there  was  no  error  in  granting  an  in- 
junction until  all  these  questions  coald  be  determined  by  the  jury. 

8.  The  B  lo  oE  the  land  auder  the  Armstrong  j!. /a,  did  not  convey 
more  than  the  equity  of  redemption.  The  mortgage  was  a  prior 
lien  thereon,  and  no  irregularity  in  relation  to  it  is  shown. 

.  9.  The  fact  that  the  defendant  had  made  a  deed  to  tlie  land  to  one  of 
/       the  coiRplainanle  would   not  prevent  an   injunction.     The   com- 
I       plainanta  all  suing  for  the  use  of  the  firm,  title  might  be  shown  in 
them  or  either  of  tliem.    If  the  deed  was  defendant's,  it  concluded 
her ;  if  not,  it  would  not  affect  her.  , 
10.  The  judge  may  always  correct  a  bill  of  exceptions  in  the  body 
thereof,  so  as  to  make  it  conform  to  the  truth,  if  he  chooses  to  do 
so.    It  would  be  better  not  to  interline  the  hill  of  exceptions,  btit 
to  make  the  corrections  on  the  margin,  or  on  a  separate  piece  of 
paper,  and  attach  it  before  certifying.   No  alteration  by  the  Judge, 
certiSed  to  have  been  made  by  him,  will  cause  a  dismiBsal  of  the 
case,  nor  will  an  immaterial  erasure  or  interlineation  by  counsel 
do  so.    Material  iLterlineations,  additions  or  erasures,  not  made 
by  the  judge  or  certified  to  have  been  made  before  the  bill  of  ex- 
ceptions was  certified,  will  authorire  this  court  to  dismiss  the  cose. 
(a.)  This  court  would  not  grant  a  tnamjamui  absolute  against  a  judge 
who  should  refuse  to  certify  an  illegible,  disorderly,  erased  or  in- 
terlined bill  of  exceptions. 
(b.)  The  careful  preparation  of  abstracts  urged. 

April  IS,  list. 

Title.  Liens.  PartnerBhip.  Injunction.  Trespass. 
Equity.  Trusts.  Tenants  in  Common.  Practice  in  Su- 
preme Court.  Before  Judge  Olarkb.  Sumter  County. 
At  Chambers.    January  9,  1884. 

Reported  in  the  decision. 

B.  B.  HiNTOK  -,  C.  Andekson,  for  plaintiffs  in  errqp. 
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Hawkins  &  Hawkins,  for  defendants. 

Branham,  Judge. 

Thos.  Harrold,  Uriah  B.  Harrold  and  Henry  R.  John- 
son, partners,  composing  the  firm  of  Harrold,  Johnson  & 
Company,  filed  their  bill  in  Sumter  superior  court  against 
Obadiah  Cottle  and  his  wife,  Eldora  V.  Cottle,  claiming 
title  to  land  lots  numbers  160,  IGl,  162,  parts  of  lots  138 
and  15S,  in  the  26th  district  of  Sumter  county,  containing 
1,000  acres,  and  known  as  the  Joseph  Brown  plantation, 
alleging  that  Albertus  L.  Beckwith  was  in  possession  of 
the  land  as  their  tenant,  and  that  the  defendants,  in  De- 
cember, 18^3,  in  the  night,  under  some  pretended  but 
fraudulent  claim,  seeking  to  get  possession  of  the  land, 
moved  into  a  one-room  out-house  in  an  oat-field,  remote 
from  the  dwelling,  and  now  claim  to  be  in  possession  of 
the  land,  are  taking  water  from  the  fish  pond,  cutting  wood 
from  the  place,  and  are  threatening  to  interfere  with  the 
tenants,  to  dispossess  them,  and  will  likely  so  interfere 
with  them  that  they  will  be  unable  to  keep  them  on  the 
farm,  and  that  the  defendants  are  insolvent;  and  they 
therefore  pray  that  they  be  enjoined  from  using  water  and 
wood  on  the  place,  from  injuring  the  crops,  from  interfer- 
ing with  their  possession  and  with  their  tenants  in  any 
wa5^ 

The  defendant  O.  J.  Cottle  claimed  no  title  to  the  land, 
but  alleged  that  the  title  was  in  his  wife,  Eldora  V.  Cottle. 
She  claims  that  she  bought  the  land,  in  1871,  from  Aaron 
T.  Hart  and  Isaac  Hart;  that  they  then  made  her  a  deed 
to  it,  and  that  she  then  went  into  possession  and  sold  it  to 
Hansel  Beckwith,  in  1873,  for  160  bales  of  cotton,  gave  him 
her  bond  for  titles,  which  Hansel  still  has  in  his  possession, 
put  him  in  possession  of  the  land,  and  that  he  held  the 
whole  of  it  as  her  tenant  until  the  latter  part  of  18S2, 
when  he  let  his  son,  Albertus,  without  her  consent,  into 
the  possession  of  the  dwelling  house ;  that  Albertus  is 
colluding  with  complainants,  is  holding  for  them,  and  seeks 
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to  deprive  her  of  her  right  to  the  land.  She  says  Hansel 
has  never  paid  her  for  the  land,  and  has  never  repudiated 
the  contract,  and  that  the  bond  for  titles  made  by  com- 
plainants was  made  after  she  had  given  Hansel  her  bond, 
and  while  he  was  in  possession  under  her.  She  denies 
the  possession  of  complainants,  and  that  they  have  any 
perscriptive  title  to  the  land.  She  admits  her  insolvency, 
unless  she  is  the  owner  of  the  land.  The  bill  of  exceptions 
comes  here  under  a  pauper  affidavit.  The  defendant  did 
not  produce  any  deed  to  herself,  because  she  says  she  was 
unable  to  find  it,  and  that  she  gave  it  to  Hansel  Beckwith 
with  the  other  back  deeds  to  the  land,  which  complainants 
have,  and  which  she  claims  as  her  papers,  to  be  used  on 
the  hearing  of  a  bill  filed  by  him  against  Samuel  H.  Haw- 
kins. 

The  complainants  produced  on  the  hearing  the  three 
back  deeds  referred  to,  made  in  1868,  conveying  the  land 
to  Aaron  T.  and  Isaac  Hart,  and  also  a  deed  from  I.  N, 
Hart  to  Allen  Fort,  conveying  his  interest  or  claim  in  the 
land,  made  in  1876,  and  Fort's  quit-claim  deed  to  them. 
These  deeds  are  not  very  material  to  the  questions  in- 
volved. The  complainants  rely  upon  the  following  as 
their  paper  title,  to-wit :  A  mortgage,  dated  May  9th,  1870, 
from  I.  N.  Hart,  Sanauel  G.  Hart,  Aaron  T.  Hart,  and  D. 
F.  Hart,  partners,  composing  the  firm  of  I.  N.  Hart  & 
Company,  to  Ketchum  &  Hartridge,  on  the  lands  in  con- 
troversy (and  on  some  personal  property),  given  to  secure 
their  two  promissory  notes  for  two  thousand  dollars,  due 
October  1st  and  November  1st,  1870,  payable  to  the  order 
of  Isaac  Hart  and  indorsed  by  him.  A  mortgage^,  fa  , 
based  on  this  mortgage,  from  Sumter  superior  court,  issued 
December  1st,  1875,  for  $1,737.76,  in  favor  of  Robert  M. 
Jourdan  and  Lewis  Q.  Young,  assignees  in  bankruptcy  of 
Ketchum  &  Hartridge,  against  the  lands  as  the  property  of 
I.  N.  Hart  &  Company.  The  names  of  the  members  of 
the  firm  are  not  stated  in  this  ft.  fa.  It  was  assigned  by 
the  plaintiffs'  attorney,  on  thfi  ^  of  December,  1876,  to 
V  72-64 
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the  complainants,  and  levied  on  the  lands  on  the  follow- 
ing day,  and  the  lands  sold  to  the  complainants.  A  deed 
from  A.  W.  Wheeler,  sheriff,  dated  February  1st,  1876, 
made  in  pursuance  of  said  sale,  in  consideration  of  $1,800.- 
00  to  the  complainants. 

The  firm  names  set  forth  in  this  deed  are  Thomas  Har- 
rold,  Henry  R.  Johnson  and  Uriah  B.  Harrold. 

A  bond  for  titles  from  complainants  to  Hansel  Beck- 
with,  dated  March  10th,  1876,  binding  them  to  make  a 
quit-claim  title  to  Beckwith  on  the  payment  of  his  notes 
for  $2,600.00  given  for  the  land.  This  bond  and  sale  was 
cancelled  on  the  5th  of  March,  1882,  no  part  of  the  notes 
having  been  paid,  the  papers  returned  to  the  respective 
parties,  and  an  entry  on  the  bond  recites  that  possession 
of  the  land  was  surrendered  to  complainants. 

A  deed  from  Eldora  V.  Cottle  to  Henry  Johnson,  who, 
we  are  informed,  is  Henry  R.  Johnson,  of  complainants' 
firm,  dated  June  1 0th,  1875,  conveying  the  land  in  contro- 
versy to  him  The  complainants  claim  title  under  these 
papers  and  exclusive  possession  from  the  10th  of  February, 
1870,  up  to  the  8th  day  of  December,  1883,  when  the  de- 
fendants took  possession  of  the  out-house,  and  say  they 
are  still  in  possession  by  Albertus  L.  Beckwith,  their 
tenant. 

One  of  the  leading  features  of  the  controversy  is  the 
possession  of  Hansel  Beckwith.  Both  parties  claim  him 
as  their  tenant.  The  complainants  show  that  Eldora  V. 
Cottle  brought  her  action  of  complaint  for  the  land,  in  May, 
1883,  against  them  and  both  the  Beckwiths,  and  to 
recover  mesne  profits  from  the  first  day  of  January, 
1877.  Hansel  Beckwith  swears  that  he  was  present  at  the 
sale  of  the  land  under  the  Ketchura  vfe  Hartridge  mortgage 
fi.fa.^  made  on  tlie  first  Tuesday  in  February,  1876 ;  that 
the  complainants  bought  it,  and  that  the  sheriff"  then  put 
them  in  possession;  that  Eldora  V.  Cottle  knew  it,  made 
no  objection  to  it,  and  that  Aaron  T.  Hart,  one  of  the  de- 
fendants in  the  Jl./a^  and  who  was  understood  to  be  the 
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real  owner,  consented  thereto  ;  that  on  the  10th  of  March, 
1876,  he  bought  the  land  from  the  complainants  with  the 
knowledge  of  Eldora  V.  Cottle  and  the  consent  of  Aaron 
T.  Hart,  and  went  into  immediate  pos^^ssion  thereof;  and 
he  and  Albertus  Beckwith  both  swear  that  he  held  posses- 
sion until  the  5th  day  of  March,  1882,  whe^,  being  unable 
to  make  payment,  his  contract  was  rescinded  and  he  sur- 
rendered liis  bond  for  titles  with  possession  of  the  land  to* 
complainants ;  that  John  H.  Walker,  as  agent  of  com- 
plainants, then  took  charge  of  it,  and  put  Albertus  Beck- 
with in  possession  as  their  tenant. 

On  the  other  hand,  defendants  say  by  their  answers,. 
their  affidavits  and  those  of  Aaron  T.  and  I.  N.  Hart,  that 
the  land  was  conveyed  to  Aaron  and  Isaac  Hart  by  Har- 
vey, executor  of  Brown ;  that  they  went  into  possession 
and  conveyed  it  to  Eldora  V.  Oottle  on  the  8th  of  October, 
1871 ;  that  she  then  took  possession  of  it  and  resided  on 
it,  and  that  in  1873  she  sold  it  to  Hansel  Beckwith  for 
160  bales  of  cotton,  to  be  delivered,  and  gave  him  her 
bond  for  titles  to  convey  to  him  when  he  should  pay  the 
purchase  money,  and  that  he  took  possession  under  his 
purchase  from  her,  and  held  under  her  until  he  let  Alber- 
tus Beckwith  into  the  possession  of  the  dwelling  house  as 
complainants'  tenant  in  1882;  that  Hansel  Beckwith 
swore  in  a  bill  filed  by  ^lim  in  1374  against  Samuel  H. 
Hawkins  and  I.  N.  Hart  &  Co.,  a  copy  of  which  is  in  the 
bill  of  exceptions;  that  he  went  into  possession  as  her 
tenant;  that  he  offered  to  surrender  to  Eldora  V.  Cottle  a 
few  days  before  the  bill  in  this  case  was  filed;  that  she 
entered  on  the  land  peaceably,  and  went  into  the  house  in 
the  oat-field  with  his  permission,  and  they  deny  that  they 
knew  Hansel  Beckwith  claimed  to  be  complainants'  ten- 
ant, that  he  was  ever  dispossessed  by  the  sheriff,  and  that 
complainants  are  in  possession  of  the  land. 

Complainants  claim  that  Eldora  V.  Cottle  is  the  sister- 
in-law  of  Aaron  T.Hart;  that  the  deed  to  her  is  without 
iconsideratioa,  made  to  shield  him  from  his  creditors,  and 
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is  therefore  void,  and  that  her  sale  to  Hansel  Beckwith 
was  a  part  of  this  scheme ;  that  Aaron  T.  Hart  is  the  real 
party  at  interest  in  this  and  two  other  equity  cases,  copies 
of  which  are  embraced  as  evidence  in  the  bill  of  excep- 
tions ;  and  in  support  of  this  claim  they  refer  to  the  sworn 
copy  bills  and  answers,  wherein  it  is  alleged  that  though 
the  land  was  conveyed  by  Harvey,  executor  to  Aaron  and 
Isaac  Hart,  the  firm  of  I.  N.  Hart  &  Oo.  paid  for  it,  and 
that  it  belonged  to  the  firm ;  and  that,  in  December,  1870, 
•when  this  firm  was  dissolved,  on  a  settlement  with  Aaron 
Hart,  he  then  agreed  to  take  the  land  and  personal  prop- 
'^erty  thereon  at  $-12,000  00,  pay  himself  a  note  which  he 
'Claimed  the  firm  owed  him  of  $2,420.00  and  two  other 
•debts  of  the  firm, — this  one  to  Ketchum  &  Hartridge  of 
about  $4,000  00,  and  one  to  Wilson  &  Oo.  or  Wilson  & 
Wilkins  of  about  $4,000  00;  that  he  has  transferred  the 
note  of  the  firm,  of  $2,420.00,  payable  to  himself,  to  O.  J. 
•Cottle,  without  consideration,  and  thatOottle  is  seeking  to 
enforce  it  against  the  firm ;  that  he  has  only  paid  $2,000.00 
on  the  debt  due  Ketchum  &  Hartridge,  and  $900.00  on 
that  due  Wilson  &  Co.;  refused  to  pay  the  balance  of 
these  debts,  and  conveyed  the  land  to  Eldora  V.  Cottle, 
that  she  might  claim  it  for  him  against  these  creditors. 
And  complainants  show  by  Hansel  Beckwith  that  Aaron 
Hart  delivered  Eldora  V.  Cottle's  bond  for  titles  to  him, 
and  that  she  was  not  known  in  the  transaction  by-  Joseph 
McMath ;  that  Aaron  Hart  told  him  he  intended  to  convey 
the  land  to  Eldora  V.  Cottle  to  avoid  the  payment  of  his 
debts ;  and  by  Wiggins^  Wade,  Jordan,  Fletcher,  Tiner, 
Allen,  Joseph  Hart,  T.  M.  and  William  Pilcher,  that  the 
land  was  known  as  Aaron  Hart's,  and  that  he  was  in  pos- 
session thereof,  claiming  and  using  it  as  his  own  until  1 874, 
long  after  the  sale  to  Eldora  V.  Cottle,  and  that  she  took 
no  part  in  the  control  or  management  thereof. 

On  the  contrary,  Eldora  V.  Cottle  says  Hansel  Beckwith, 
in  the  bill  filed  by  him  before  referred  to,  made  oath  that 
the  only  debt  assumed  by  Aaron,  on  the  dissolution  of  the 
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firm,  was  that  in  favor  of  Ketchum  &  Hartridge.  A  copy 
paper,  following  the  bill  in  the  evidence,  dated  November 
21st,  1872,  having  the  names  of  I.  N.  and  Isaac  Hart  signed 
thereto,  purports  to  release  Aaron  Hart  from  all  firm 
debts,  except  that  above  named,  and  to  give  to  him  their 
interest  in  the  farm.  The  defendant,  Eldora  V.  Cottle, 
also  says  1  hat,  to  the  best  of  her  knowledge  and  belief,  she 
did  not  make  the  deed  to  Henry  Johnson ;  that  she  has 
no  recollection  of  it,  and  therefore  she  believes  it  to  be  a 
forgery.  The  two  subscribing  witnesses  to  its  execution, 
Thos.  B.  Lumpkin,  clerk  of  the  superior  court,  and  Wm. 
B.  Butt,  both  Bwear  to  their  signatures,  and  Lumpkin  says, 
to  the  best  of  his  recollection,  he  saw  her  sign  it,  and  Butt 
swears  positively  he  did  see  her  sign  it. 

The  evidence  shows  that  the  defendants  went  into  the 
house  in  the  oat- field  in  the  night ;  that  they  were  disturbing 
the  tenants,  and  interfering  with  the  cultivation  of  the  farm. 

It  being  represented  to  Judge  Roney  that  Judge  Fort 
was  disqualified,  he  granted,  in  December  last,  a  temporary 
restraining  order  and  rule  to  show  cause  before  the  judge 
presiding  at  the  following  term  of  Sumter  superior  court. 
Judge  Clarke  was  there  then,  and  heard  the  case,  and  en- 
joined the  defendants  from  doing  anything  to  interfere 
with  the  full  and  free  occupation  of  the  houses  and  lands 
in  possession  of  complainants'  tenants,  with  the  cultiva- 
tion of  the  land,  and  from  destroying  timber  or  wood 
thereon,  leaving  defendants  in  possession  of  the  house  oc- 
cupied by  them,  and  allowing  them  ingress  and  egress  to 
and  from  the  same. 

1.  Exception  is  taken  here  to  the  jurisdiction  of  Judge 
Clarke,  of  the  Pataula  circuit,  because  Judge  Fort,  of  the 
Southwestern  circuit,  was  in  the  county  where  the  order 
nisi  was  granted  by  Judge  Roney,  and  where  the  hearing 
took  place,  and  because  it  did  not  affirmatively  appear 
that  Judge  Fort  was  disqualified.  But  Judge  Clarke  cer- 
tifies that,  though  his  attention  was  called  to  this  matter 
after  the  evidence  was  closed,  and  pending  the  opening 
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argument,  he  did  not  understand  that  the  question  was 
submitted,  but  understood  that  the  hearing  of  the  case  by 
him  was  acquiesced  in  by  counsel.  The  question  not  hav- 
ing been  decided  by  the  court  below  is  not  the  subject- 
matter  of  review  her.  This  case  differs  from  Sharman  vs. 
The  Town  Council  of  Thomaston,  67  Oa.j  246,  in  that  the 
record  and  bill  of  exceptions  together  show  that  Judge 
Fort  was  disqualified. 

2.  The  object  of  the  bill  was  not  to  remove  the  defend- 
ants from  the  house,  but  to  restrain  threatened  trespasses 
by  insolvents,  very  damaging  in  their  character,  to  the  en- 
joyment and  use  of  the  property,  the  rental  value  of  which 
is  alleged  to  be  $1,000.00  per  annum,  and  therefore  neither 
a  warrant  for  forcible  entry  and  detainer,  nor  to  eject  an 
intruder,  on  account  of  the  delay  incident  thereto,  would 
have  reached  the  case. 

Equity  will  restrain  a  trespass  when  the  threatened 
injury  is  irreparable  in  damages,  or  when  the  trespasser  is 
insolvent,  or  when  there  exist  other  circumstances,  which, 
in  the  discretion  of  the  court,  render  the  interposition  of 
the  writ  necessary  and  proper,  among  which  shall  be 
the  avoidance  of  circuity  and  multiplicity  of  actions.  Code, 
§3219 ;  Grahaia  vs.  Dahlonegi  Gold  Mining  Co.^  71  6^a., 
296. 

3,  4.  It  is  also  said  that  complainants  had  no  possession 
of  the  land,  and  that  the  court  erred  in  holding  that  the 
tenant  of  the  defendant  might,  after  a  sherilTs  sale,  which 
took  away  his  landlord's  title,  and  under  which  he  might 
be  ejected,  attorn  to  complainants,  without  first  abdicating 
the  premises,  abandoning  his  prior  possession  and  severing 
his  relation  with  his  prior  landlord. 

The  defendant  claims  title  under  a  deed  made  bv  Aaron 
T.  and  Isaac  Ilart  on  the  8th  of  October,  1871.  The  tnort- 
gage  was  made  on  the  9th  of  May,  1870.  It  was  signed 
by  I.  N.  Hart,  Samuel  G.  Hart,  Aaron  T.  Hart  and  Daniel 
F.  Hart,  styling  themselves  partners,  composing  the  firm 
of  I.  N.  Hart  &  Co.     Isaac  Hart,  then  a  resident  of  Schley 
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county,  now  deceased,  indorsed  the  notes  secured  by  the 
mortgage,  but  did  not  sign  the  mortgage.  He  was  a  mem- 
ber of  the  firm  at  its  beginning  in  1867,  and  seems  to  have 
remained  a  member  thereof  until  ib  was  dissolved  on  15th 
of  December,  1870. 

There  is  evidence  that  the  land  was  bought  for  the  firm, 
paid  for  with  the  money  of  the  firm,  and  the  title  conveyed 
to  Aaron  and  Isaac  for  the  firm.  If  this  is  true,  then  the 
law  implies  a  trust  in  favor  of  the  firm,  for  "  whenever  the 
legal  title  is  in  one  person,  but  the  beneficial  interest, 
either  from  the  payment  of  the  purchase  money  or  other 
circumstances,  is  either  wholly  or  partially  in  another,"  a 
trust  is  implied.     Code,  §2316  ;  54  6a.,  690. 

If  this  state  of  facts  existed,  then  the  members  of  the 
firm  were  the  equitable  owners  and  tenants  in  common, 
and  could  mortgage  the  land.  Pitts  vs.  BullardjS  Ga.^ 
5, 16;  Field  vs.  Jones,  10  Oa.,  229:  Neligh  vi.  Michenon, 
1 1  N.  J.  Eq.,  539 ;  Sinclair  v^.  Armitage,  12  N.  J.  Eq.,  174. 

Four  of  the  five  partners  did  mortgage  it.  The  mort- 
gage was  foreclosed,  the  land  sold,  and  bought  by  the 
complainants,  and  if  the  proceedings  were  all  regular,  the 
sale  operated  to  convey  the  interest  of  all  the  partners 
therein  who  joined  in  the  mortgage.  Printup  Bros.  vs. 
Turner,  65  Ga.,  71. 

The  lien  of  the  mortgage  antedated  the  deed  to  Eldora 
V.  Cottle.  The  mortgage  ^.y«.  issued  against  the  firm  of 
I.  N.  Hart  &  Co.  It  does  not  set  forth  any  of  the  firm 
names,  except  that  of  I.  N.  Hart,  who  was  the  successor 
of  the  firm  when  it  was  dissolved.  This  sale  did  not  pass 
the  title  to  the  interest  of  Isaac  Hart  in  the  land,  because 
he  did  not  join  in  the  mortgage.  Whether  it  passed  the 
title  of  all  the  other  members  of  the  firm  as  against  a  sub- 
sequent hona  fide  purchaser,  it  is  not  now  necessary  to 
decide.  The  sheriff^s  deed,  made  in  pursuance  of  the  sale, 
was  at  least  good  as  color  of  title. 

Hansel  lieekwith  says  the  sheriff  put  the  complainants 
in  possession  of  the  land  in  February,  1876,  with  the 
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knowledge  of  Eldora,  who  made  no  objection  thereto,  and 
with  the  consent  of  Aaron  T.  Hart,  who  was  understood 
to  be  the  owner  of  the  land.  If,  after  the  land  was  sold 
and  purchased  by  the  complainants  under  the^.^/a.  against 
I.  N.  Hart  &  Co.,  the  sheriff  came  to  put  the  purchasers  in 
possession  of  the  entire  and  undivided  interest  therein, 
and  Hansel  Beckwith  agreed  to  surrender  to  him,  and  to 
hold  possession  for  the  complainants,  we  can  see  no  legal 
objection  thereto,  especially  if  there  was  no  objection  on 
the  part  of  adverse  claimants  to  the  land,  or  if  the  change 
of  possession  was  made  with  notice  to  them.  See  Beall 
V8»  Davenport^  48  Ga*^  165. 

5.  There  was  a  common  law  fi,  fa^  introduced  in  evi- 
dence in  favor  of  Ketchum  &  Hartridge  against  I.  N.  Hart 
&  Co ,  Isaac  Hart  appearing  as  one  of  the  defendants 
therein,  issued  in  1875,  on  the  same  debt,  and  levied  on 
the  land  in  November  of  that  year,  but  as  no  sale  was 
made  under  it,  we  do  not  see  how  it  affects  the  title  to  the 
land. 

6.  If  Aaron  T.  Hart  took  the  land  from  the  firm  when 
it  was  dissolved,  and  agreed  to  pay  the  Ketchum  &  Hart- 
ridge debt,  and  failed  and  refused  to  do  so,  and  conveyed 
the  land  to  Eldora  without  consideration,  to  shield  himself 
from  the  payment  of  this  and  other  debts  assumed  by 
him,  and  she  gave  her  bond  to  Hansel  Beckwith  for  this 
purpose,  and  it  was  so  received  by  him,  these  conveyances 
would  be  void. 

7.  Though  Isaac  Hart  did  not  join  in  the  mortgage,  yet 
the  mortgage  purports  to  be  that  of  I.  N.  Hart  &  Co.  The 
ii.fa.  issued  against  the  firm,  and  the  land  was  sold  and 
conveyed  as  the  property  of  the  firm.  The  complainants 
claim  a  prescriptive  title  to  the  land. 

Eldora  claims  to  be  a  bona  fide  purchaser  for  value,  and 
denies  the  possession  of  complainants. 

It  was  right  for  the  chancellor  to  quiet  the  possession  of 
the  land  by  injunction,  until  all  these  questions  could  be 
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determined    by  the  jury.     Daniels  vs.  Edwards  et  alj  72 
Oa.,  196. 

8.  The  sale  of  the  land  under  the  Armstrong;  ^.  yb., 
which  issued  from  a  judgment  obtained  oa  the  Wilson  & 
Co.  debt,  and  which  debt  had  been  assigned  to  him,  did 
not  convey  more  than  the  equity  of  redemption  therein. 
The  mortgage  was  a  prior  lien  thereon,  and  we  are  not  ad- 
vised of  any  irregularity  in  relation  to  it. 

9.  We  do  not  see  how  the  deed  of  Eldora  V.  Cottle  to 
Henry  Johnson,  one  of  the  complainants,  could  be  in  the 
way  of  an  injunction  in  this  case.  The  complainants  were 
all  suing  for  the  use  of  the  firm,  and  title  might  be  shown 
in  them  or  either  of  them. 

If  the  deed  is  her  deed,  it  concludes  her.  If  it  is  not 
her  deed,  of  course  it  cannot  affect  her  rights. 

10.  Oa  the  hearing  of  this  case,  a  motion  was  made  to 
dismiss  the  bill  of  exceptions,  on  account  of  interlineations 
and  erasures  therein  In  addition  to  what  has  been  here- 
tofore said  on  this  subject,  in  JUaslaudj  Jr.^  vs,  Kemp  et  al.j 
72  Oa.y  182,  wo  will  add  that  frequently  bills  of  ex- 
ceptions, which  need  correction  by  the  judge,  are  sent 
to  him  in  a  distant  part  of  the  circuit,  too  late,  after  cor- 
rection, to  be  returned  and  copied  in  time.  The  judge 
may  always  correct  the  bill  of  exceptions  in  the  body 
thereof,  so  as  to  m.iko  it  conform  to  tlie  truth,  if  he  chooses 
to  do  so.  It  would  be  better  for  the  judge,  whenever  he 
corrects  the  bill  of  exceptions,  not  to  interline  it,  but  to 
make  his  corrections  on  the  margin,  or  on  a  separate  piece 
of  paper,  and  attach  it  before  certifying.  No  alteration 
by  the  judge,  certified  to  have  been  made  by  him,  will  cause 
a  dismissal  of  the  case.  Nor  will  an  immaterial  erasure 
or  interlineation  made  by  counsel.  Material  interlirea- 
tions,  additions  or  erasures,  not  made  by  the  judge,  or  certi- 
fied to  have  been  made  be^o'^e  the  bill  of  exceptions  was  cer- 
tified., will  authorize  this  court  to  dismiss  the  case.  It  is 
the  duty  of  counsel  to  present  a  clear,  well  written  and 
orderly  bill  of  exceptions  to  the  judge,  whenever  he  desires 
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to  bring  a  case  here ;  and  it  is  the  duty  of  the  circuit  judges 
to  see  that  this  is  done.  This  court  would  not  grant  a  man- 
damus absolute  against  a  judge  who  refuses  to  certify  an 
illegible,  disorderly,  erased  or  interlined  bill  of  exceptions. 
See  McCall  vs.  Walter^  71  Ga.^  287,  and  authorities 
there  cited,  and  Anderson  vs.  Walker  <&  English,^  this 
term. 

In  this  case,  we  have  had  great  trouble  to  collect  the  facts 
on  account  of  the  want  of  system  in  attaching  the  papers 
together,  duplicate  copy  papers  in  the  bill  and  record  also, 
illegible  writing,  omitted  words  and  sentences  in  the  record, 
which  we  presume  the  clerk  could  not  read,  and  therefore 
could  not  copy,  and  the  injection  of  a  number  of  papers 
into  the  record,  on  a  motion  to  attach  the  defendants  for  a 
violation  of  the  injunction,  and  which  do  not  appertain  to 
this  case.  But  for  the  suggestion  of  this  court  on  the  hear- 
ing, that  the  rule  would  be  more  clearly  defined  in  this 
case,  tills  bill  of  excoptions  wouM  have  been  dismissed. 

The  abstracts  furnislied  in  this  case  were  very  meagre 
and  unsatisfactory.  It  would  be  a  great  relief  to  the  court, 
if  counsel  for  both  parties  would  conform  fully  to  the  rule 
on  this  subject. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Duke  vs.  Culpepper. 

1.  A  substantial  compliance  with  the  method  pointed  ont  for  foreclos* 
ing  a  chattel  mortgage,  is  essential  to  a  judgment  of  foreclosure. 

(a.)  Where  a  chattel  mortgage  was  given  by  C,  trustee  for  E.  C,  and 
and  the  affidavit  toforclose  it  alleged  that  E.  C.  was  indebted,  etc., 
C.  being  her  agent,  and  credit  having  been  given  to  the  principal, 
such  foreclosure  was  insufficient,  and  was  properly  dismissed. 

(6.)  Nor  could  this  foreclosure  be  amended  by  alleging  that  the  note 
was  for  the  purchase  money  of  the  mortgaged  property  duo  Ly  E. 
C. ;  that  she  promised  to  give  her  note  and  execute  a  mortgage  to 
secure  the  same,  having  0.  sign  for  her ;  but  instead  C.  signed  his 
own  name,  as  trustee  for  her;  that  C  never  was  her  trustee,  and 
that  the  intention  of  all  parties  was  to  bind  E.  C.  and  tlie  property. 

(c.>  Whether  there  is  not  a  remedy  in  equity.     Quxref 

Marjh  4,  1884.  -^ 
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Mortgage.  Pleadings.  Amendment.  Before  Judge 
Fort.    Macon  Superior  Court.    November  Term,  1883. 

Reported  in  the  decision. 

W.  H.  Fish,  by  brief,  for  plaintiif  in  error. 

J.  W.  IIaygood  ;  W.  A.  Hawkins,  for  defendant 

Hall,  Justice. 

J.  W.  Culpepper  signed  a  note  payable  to  the  plaintiff, 
and  added  (ohis  signature  Ihe  words,  "trustee  for  Elizabeth 
Culpepper."  At  tlie  same  time  he  executed  a  mortgage 
for  the  security  of  this  said  note  upon  certain  personal 
property,  which  it  is  admitted  belonged  to  her,  describing 
himself  therein  as  J.  \V.  Culpepper, "  trustee  for  Elizabeth 
Culpepper,"  and  adding  to  his  signature  of  the  same, 
"tnisteo,"  etc.  An  attempt  was  made  to  foreclow  this 
mortgage  ag'iinst  Elizabeth,  and  the  affidavit  of  foreclosure 
set  forth  that  she  was  indebted  on  said  mortgage  a  given 
amount,  then  due,  and  further,  that  J.W.  Culppeper,  who 
signed  tlie  note  which  the  mr>rtgage  was  given  to  secure, 
was  acting  in  llie  e-Kecution  of  the  note  and  mortgage  as 
her  agent,  and  that  the  plaintiff,  in  taking  the  8:ime,  give 
credit  to  her  as  principal  of  said  agent,  and  looked  to  her 
for  the  payment  of  the  indebtedness.  Execution  was 
issued  upon  this  alleged  foreclosure,  and  levied  upon  the 
property  described  in  the  mortgage.  The  defendant  ar- 
rested I  hi,s  levy  by  a  counter-affidavit,  in  which  slie  denied 
that  she  ever  signed  tlie  note  and  mortgage,  or  tKat  the 
same  were  ever  signed  by  any  one  authorized  by  her  to 
execute  them,  or  that  the  property  which  purported  to  be 
thereby  conveyed  was  subject  to  the  execution  issuing 
upon  the  foreclosure,  or  that  the  same  was  even  incum- 
bered by  the  mortgage. 

The  i^sue  thus  made  coming  on  for  a  hearing,  a  motion 
was  made  by  defendant  to  dismiss  the  proceeding,  wbeo 
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plaintifiTs  counsel  proposed  to  amend  the  affidavit  of  fore- 
closure by  adding  thereto,  that  plaintiff  sold  the  mortgaged 
property  to  defendant  for  the  sum  mentioned  in  the  note; 
that  he  delivered  the  same  to  her,  and  that  she  promised 
to  give  her  note  for  the  purchase  money,  and  to  execute 
a  mortgage  on  the  property  so  purchased  to  secure  the  pay- 
ment of  the  note, — that  she  would  have  J.  W.  Culpepper, 
her  husband,  to  sign  them  for  her;  but  he,  instead  of  sign- 
ing her  name  thereto,  signed  his  own  as  trustee  for  her ;  that 
he  was  never  her  trustee ;  that  all  parties,  including  J.  W. 
Culpepper,  intended  to  bind  her  and  the  property  by  this 
arrangement;  and  that  it  was  especially  her  intention  to 
be  bound  thereby,  as  if  her  name  had  been  signed  by  her 
husband  to  said  paper  as  her  trustee. 

This  amendment  when  offered  was  rejected,  and  the 
defendant's  motion  to  dismiss  the  proceeding  was  granted, 
and  these  are  tho  errors  assigned  to  the  ruling  and  judg- 
ment of  the  court. 

1.  It  is  contended  by  the  counsel  for  the  plaintiff  in 
error  that  this  mode  of  foreclosing  a  mortgage  is  a  substi- 
tute for  a  bill  in  equity  for  that  purpose,  and  that  there- 
fore as  great  a  latitude,  both  of  avorment  and  amendment, 
should  be  allowed  in  the  one  proceeding  as  in  the  other. 

Rawlings  vs.  Rohson^  70  (?d.,  595,  is  cited  to  show  that 
where  a  husband  signed  a  note  with  his  own  name,  and 
added  thereto,  "agent  for  wife,"  this  addition  indicated  that 
tke  debt  was  hers,  and  that  he  was  her  agent ;  that  a  fail- 
ure upon  her  part  to  plead  rum  ost  factum  might  be  co»*- 
strued  into  an  implied  admission  of  his  authority  to  act  for 
her.  Parol  testimony  was  admissible  in  that  case  to  show 
who  she  was,  and  in  a  suit  at  common  law,  containing 
proper  averments,  her  liability  for  the  debt  might  be 
shown,  and  judgment  might  be  rendered  against  her,  if  he 
had  authority  to  bind  her.  It  is  also  t»-uo  that  the  form 
in  which  the  agent  acts  is  immaterial ;  if  he  discloses  his 
principal,  and  he  professes  to  act  for  him,  if  within  his 
authority,  the  act  will  be  that  of  the  principal.  lb,;  Oode? 
S2195. 
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But  this  is  widely  different  from  tlie  case  at  bar. 
Here  the  proceeding  is  not  at  common  law.  It  is  under 
the  statute  regulating  the  foreclosure  of  mortgages  of  per- 
sonalty (Code,  §3971),  and  a  substantial  compliance  with 
its  requirements  is  essential  to  the  judgment.  It  evidently 
applies  only  to  the  parties  making  the  mortgage,  or  be- 
tween the  mortgagor  and  the  mortgagee,  or  his  assignee,  in 
writing.  Code,  §§1 972, 1996.  This  mortgage  had  necessa- 
rily to  be  in  writing,  and  to  be  duly  executed  by  the  party 
to  be  bound  thereby,  or  some  one  lawfully  authorized. 
Code,  §  1955.  A  verbal  mortgage  would  not  be  valid.  The 
act  creating  the  agency  must  be  executed  with  the  same 
formality  as  the  law  prescribes  for  the  execution  of  the 
act  for  which  the  agency  is  created.  Code,  §2182.  If  a 
party  is  to  execute  a  mortgage  by  an  agent,  it  follows  from 
this  that  the  agent's  authority  must  be  in  writing.  But 
the  party,  in  this  instance,  did  not  claim  to  act  as  agent 
but  as  trustee,  and  a  trustee  cannot  create  a  lien  upon  the 
property  of  his  cestui  gue  trust  Code,  §2336.  It  is  true 
that  the  proceeding  resorted  to  in  this  case  is,  in  some 
measure,  a  substitute  for  a  bill  in  equity,  and  that  a  de- 
fendant may  rely  upon  any  fact  or  principle  of  law  which 
would  entitle  him  to  relief  in  a  court  of  equity.  30  Oa. 
413 ;  Code,  §3976. 

2.  While  holding  that  there  was  no  error  in  quashing 
this  foreclosure  and  rejecting  this  amendment,  we  do  not 
intend  to  intimate  that  the  plaintiff  is  without  remedy. 
Perhaps  he  may  go  into  equity,  and  there  insist  upon  a 
specific  execution  of  his  contract,  including  the  lien  for 
which  he  asserts  he  stipulated ;  and  if  lie  succeeds  in  getting 
a  decree  for  this,  he  may  go  further  and  foreclose  it,  es- 
pecially since  the  act  of  1880,  Code,  §3979  (a) ;  and  if 
there  is  danger  of  removing  or  abusing  the  property  agreed 
to  be  mortgaged,  the  same  tribunal  may  furnish  a  remedy 
for  its  protection  and  preservation.    This  much  is  said  by 
way  of  suggestion..    Nothing  is  decided  upon  the  questions 
that  may  arise. 
Judgment  affirmed. 
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Where,  pending  a  suit,  defendant  was  adjudged  a  bankrapt,  and 
thereafter,  but  before  final  dischai^i  a  judgment  was  rendered  in 
the  suit,  there  having  been  no  plea  or  suggestion  of  bankraptcy, 
such  judgment  could  subject  the  exemption  which  was  set  apart 
to  the  bankrupt  but  was  not  exempted  under  the  state  laws. 

(a.)  This  case  distinguished  from  65  Ga.,  624;  71  Id*,  71. 

(6.)  If  a  judgment  be  rendered  by  inadvertence  in  the  state  comt, 
pending  bankruptcy,  whether  it  can  be  set  aside  on  a  direct  pro- 
ceeding for  that  purpose.    Quseref 

March  4.  18S4. 

Bankruptcy.  Exemptions.  Debtor  and  Oreditor.  Be- 
fore Judge  HuTCUiNS.  Franklin  Superior  Oourt  Sep- 
tember Term,  1883. 

Reported  in  the  decision. 

Alex.  S.  Erwin  ;  W.  R.  Little  ;  E.  N.  Brotlbs  ;  Mal- 
colm Johnston,  for  plaintiflf  in  error. 

W.  I.  Pike  ;  A.  L.  Mitcoell,  for  defendant. 

Hall,  Justice. 

Pending  a  suit  in  the  superior  court  of  Franklin  county, 
the  defendant  filed  his  petition  in  the  district  court  of  the 
United  States  for  the  northern  district  of  Georgia,  pray- 
ing that  he  might  be  declared  a  bankrupt,  and  on  the  pef  i- 
tion  he  was  duly  adjudged  a  bankrupt,  and  thereafter  had 
set  apart  to  him  by  that  court  certain  property  as  an  ex- 
emption in  bankruptcy.  No  suggestion  of  the  bankruptcy 
was  made  to  the  court  in  which  this  common  law  suit  was 
pending,  and  a  judgment  was  rendered  therein,  after  the 
adjudication  in  bankruptcy,  and  before  his  final  discharge. 
On  this  judgment  an  execution  was  issued,  which  was 
levied  on  the  exempted  property.  No  application  was 
made  to  have  the  property  thus  ex(;mpted  set  apart  under 
the  state  laws  as  a  homestead  and  exemption  for  the  ben- 
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efit  of  tlie  defendant's  family.  This  execution  having 
been  levied  on  the  proiwrty  exempted  by  the  bankrupt 
court,  an  affidavit  of  illegality  was  filed  to  thia  levy,  deny- 
ing tint  the  property  was  subject  to  seizure  and  sal©  under 
the  fi./a.,  because  it  had  been  exempted  in  bankruptcy, 
and  because  he  was  finally  discharged  after  the  judgment 
in  the  common  law  suit  had  been  rendered. 

The  above  recited  facts  as  to  the  time  of  the  adjudica- 
tion, the  rendering  of  the  judgment  thereafter  by  the  su- 
perior court,  and  the  failure  of  the  defendant  to  suggest 
hia  bankruptcy  and  arrest  the  proceedings,  appearing  from 
the  affidavit  of  illegality,  the  court,  upon  demurrer,  dis- 
missed the  same,  and  this  judgment  was  assigned  as  error 
here. 

In  our  opinion,  under  the  repeated  rulings  of  this  court, 
no  other  result  could  have  been  reached  by  the  court  be- 
low. 

After  the  defendant  had  been  adjudged  a  bankrupt  and 
the  property  was  exempted,  he  was  as  perfectly  at  liberty 
to  sell  and  dispose  of  it  as  he  would  have  been  at  any  time 
prior  thereto.  The  only  effect  of  hia  final  discharge  was 
to  extinguish  debts  and  liens  e.\isting  previous  to  his  ad- 
judication. These  could  not  incumber  either  the  property 
exempted,  or  that  subsequently  acquired,  but  from  thia  it 
does  not  follow  that  no  charges  or  liens  could  be  created 
upon  t  he  property,  either  by  his  contracts,  or  by  operation 
of  law,  in  consequence  of  debts  subsequently  contracted, 
or  by  the  renewal  of  those  wliich  would,  but  for  a  promise 
to  pny  them,  have  been  suspended  by  the  adjudication  and 
extinguished  by  the  final  discharge.  The  judgment  ren- 
dered pending  the  proceedings  in  bankruptcy  will  not  be 
presumed,  from  that  fact,  to  be  void ;  on  the  contrary,  the 
presumption  is,  that  the  debt  on  which  it  is  founded  is 
either  one  from  which  the  final  discharge  would  not  relieve 
the  bankrupt,  or  that  it  was  such  as  he  in  conscience  felt 
bound  to  pay,  and  therefore  consented  to  let  the  judgment 
go  against  him.    If  it  was  the  result  of  inadvertence  or 
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mistake,  he  might,  perhaps,  by  a  proper  case  made,  get 
relief  from  it,  by  a  direct  proceeding  in  the  court  rendering 
it,  to  set  it  aside,  but  there  was  nothing  before  the  superior 
court  to  authorize  or  require  it  to  give  that  direction  to 
the  case,  and  we  express  no  opinion  upon  the  subject.  61 
Ga.,  5^;  64  Id.,  341;  65  Id,  466;  61  A7.,-«00;  60  Id^ 
533 ;  56  Id,  559 ;  59  Id,  763 ;  62  Id.,  298 ;  Anderaon  vs. 
Clarl',  aclministrator,  70  Oa.,  362. 

There  is  nothing  in  Rosa  vs.  Worsham,  65  Oa,  624,  or 
in  Brady  rs.  Brady,  71  Oa.,  71 ,  in  conflict  with  this  view ; 
in  both  those  cases,  there  was  an  attempt  to  enforce  a  lien 
existing  at  the  adjudication  in  bankruptcy  against  the  ex- 
emption. There  was  nothing  in  either  of  them  from  which 
a  waiver  from  the  effects  of  the  adjudication  and  discharge 
in  bankruptcy  could  be  implied. 

Every  question  in  this  case  is  determined  by  Felker 
v-9,  Crane^  BoyhUm  <&  Company,  70  Oa.,  484.  We 
there  distinctly  held  that  the  title  to  property  exempted 
to  the  bankrupt  did  not  vest  for  the  use  of  his  family,  un- 
less set  apart  by  the  state  law  as  a  homestead,  etc.,  for 
them,  and  that  without  this  it  was  subject  to  any  debt 
contracted  after  the  adjudication  and  discharge  of  the 
bankrupt,  and  we  carefully  distinguished  that  case  from 
Ro88  vs.  WorsTiam.  That  property  acquired  by  the  bank- 
rupt, subsequent  to  his  discharge,  is  not  subject  to  one  of 
those  existing  previous  thereto,  see  9  Oa.,  9 ;  65  Id.,  577. 

Judgment  affirmed. 


Wilson  vs.  Wright,  survivor. 

1.  Attorneys  have  a  lien  for  fees,  both  at  common  law  and  by  statutei 
upon  land  recovered  by  them  for  theit-  client. 

2.  After  the  attorneys  had  filed  a  bill  to  enforce  their  lien  for  fees, 
one  who  purchased  the  land  did  so  with  notice,  and  did  not  ac- 
quire a  title  freed  from  the  attorneys'  lien. 

March  4.  1881. 

Attorney  and  Client.     Liens.     LU  pendens.    Notice* 
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Before  JudgjB'BowER.    Dougherty  Superior  Court.    Octo- 
ber Term,  1883. 

Reported  in  the  decision. 

D.  H.  Port,  for  plaintiff  in  error. '  | 

G.  J.  Wright,  in  propria  persona^  for  defendant. 

Blandford,  Justice. 

i 

Wright  &  Warren,  as  attorneys  at  law,  prosecuted  a 
certain  action  in  favor  of  one  Reid,  whereby  Reid  recov- 
ered a  large  tract  of  land  by. their  services,  not  having 
received  anything  for  their  services,  they  filed  this  bill  for 
the  purpose  of  securing  their  fees,  and  they  sought  to 
reach  a  certain  fund  in  the  hands  of  the  administrator  of 
one  Brinson,  which  they  claimed  arose  from  the  rents  of 
the  Reid  place,  which  had  been  recovered  by  their  ser- 
vices as  attorneys;  also  to  subject  a  dufScient  portion  of 
the  land  to  be  sold  to  satisfy  their  claim  for  fees.  Pending 
this  bill,  Wilson,  the  plaintiff  in  error,  purchased  tliis  land. 
The  complainant  amended  his  bill,  a^d  asked  to  make 
Wilson  a  party  defendant.  The  court  'allowed  this  to  be 
done.  Wilson  excepted,  and  this  is  the  error  complained 
of. 

4 

1.  The  attorneys  had  a  lien  upon  the  Jand  recovered  by 
their  services  at  common  law  and  by  ouj*  statute.  14  G^a., 
89;  29  Id.,  185 ;  31  Id.,  195;  56  Id.,  281 ;  Code  of  1863, 
§1989.  ; 

2.  But  plaintiff  in  error  insists  that,  although  the  attor- 
neys had  a  lien  on  this  land,  yet  he  was  a  honafide  pur- 
chaser without  notice,  and  his  title  is  unaffected  by  any 
lien  of  defendant  in  error. 

It  is  admitted  that  he  purchased  this  land  since  the  filing 

of  defendant's  bill  and  during  its  pendency.    In  such  cases, 

the  doctrine  of  lis  pendens  applies  to  plaintiff  in  error. 

This  pendency  of  the  action  is  notice  to  all  persons.    35 

y7M5 
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Ga.,  213;  44  Id.,  466;  48  Id,  443;  64  7i.,  209;  65  Id., 
401 ;  1  Story's  Equity  Jur.,  §§405  to  407.  So  the  plaintiff 
is  not  a  honafide  purchaser  without  notice ;  under  the  cir- 
cumstances, the  law  charges  him  with  notice. 

We  see  no  error  in  the  several  rulings  of  the  court  be- 
low in  this  case,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Olmstead,  by  next  friend,  vs,  Dunn  et  at;  Dunn  et  al.,  by 
next  friend,  vs.  Rogers,  trustee  ;•  Dunn  vs.  Rogers, 

trustee,  et  al. 

[These  cases  were  argued  at  the  last  tenn,  and  the  decision  Teaoarred.  ] 

1.  Certain  forms  are  necessary  in  order  for  a  testator  to  pot  down  his 
intention  on  paper,  so  that  the  courts  may  reasonably  be  assured 
that  he  made  and  published  the  paper  as  his  will,  such  as  a  cer- 
tain attestation,  signature,  etc.  But  when  that  assurance  is  had, 
and  the  probate  court  has  pronounced  the  paper  to  be  the  will  of 
the  testator,  then  it  is  the  law  of  his  property  (with  certain  fun- 
damental restrictions),  and  the  question  becomes,  what  did  the 
testator  say,  and  what  did  lie  intend  by  that  paper  ?  What  he  said 
in  it,  read  in  the  light  of  the  circumstances  surrounding  him  when 
he  made  it,  is  what  he  intended  to  be  done  with  his  estate,  and 
therefore  what  will  be  done  w^ith  it. 

(a  )  Each  will  must  be  construed  for  itself,  and,  in  large  part,  depends 
upon  its  own  terms  and  the  peculiar  circumstances  surrounding 
the  testator. 

(6.)  Among  the  most  important  surrounding  circumstances  are  the 
recipients  of  testator's  bounty,  their  relations  to  him  and  associa- 
tions with  him,  his  uniform  affection  for  them,  or  any  interruption 
thereof. 

2.  A  vested  remainder  is  one  limited  to  a  certain  person  at  a  certain 
time,  or  upon  the  happening  of  a  certain  event.  The  law  favors 
the  vesting  of  remainders  in  all  cases  of  doubt,  and  in  construing 
wills,  words  of  survivorship  will  refer  to  the  death  of  the  testator 
in  order  to  vest  remainders,  unless  a  manifest  intention  to  the  con- 
trary appears. 

3.  The  fourth  item  of  a  testator's  will  contained  the  following  pro- 
vision :  '*  It  is  my  will  that  ray  executors  hold  and  have  my  two 
lots,  numbers  five  and  six,  Eyles  Ty thing,  Heathcote  Ward,  and 
also  my  lot  number  ten,  First  Ty  thing,  Reynolds  Ward,  and  all 
improvements  thereon,  in  trust  to  and  for  the  use  of  my  daughter  • 
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Eliza  Waters,  for  and  during  the  term  of  her  natural  life,  and  after 
her  death  to  and  for  the  use  of  her  children,  if  any  she  shall  have, 
share  and  share  alike ;  and  if  she  shall  have  no  children  living  at 
her  death,  then  in  trust  to  and  for  the  use  of  my  daughters,  Jane 
4-  Bruen  and  Harriet  Bryan,  for  their  natural  lives,  and  after  their 
death,  then  in  trust  to  and  for  the  use  of  the  children  of  my  said 
daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  share  and  share 
alike  forever." 

The  fifth  item  contained  the  following  provision :  "  It  is  my  will 
that  my  executors  have  and  hold  my  lot  number  ten,  Eyles  Ty th- 
ing, Hcathcote  Ward,  forever  in  trust  to  and  for  the  use  of  my 
daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  for  and  during  their 
lives,  and  after  their  respective  deaths,  then  in  trust  to  and  for 
the  use  of  the  child  or  children  of  my  said  daughters,  Jane  A. 
Bruen  and  Harriet  Bryanj  their  heirs  and  assigns  forever,  share 
and  share  alike.*' 

The  tenth  item  contained  the  following  provision:  **It  is  my  will 
that  my  executors  hold  and  have  my  railroad  stock,  in  trust  to  and 
for  the  use  of  my  daughter,  Eliza  Waters,  for  and  during  her  life, 
and  after  her  death,  then  in  trust  to  and  for  the  use  of  her  chil- 
dren, if  any  she  have,  and  if  none,  then  in  trust  to  and  for  the 
use  of  my  daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  for  and 
during  their  lives,  and  after  their  deaths,  then  in  trust  to  and  for  the 
use  of  their  issue,  share  and  share  alike." 

Testator's  daughter,  Eliza,  died  childless.  Testator  had  grandchil- 
dren living  when  the  will  was  executed : 

Heldf  that  the  fifth  item  of  the  will  gave  a  life  estate  in  common  to 
the  two  sisters,  Jane  A.  Bruen  and  Harriet  Bryan,  with  remainder 
to  their  child  or  children ;  and  there  being  such  children  in  es^te 
when  the  testator  died,  the  remainder  then  vested,  to  be  enjoyed 
at  the  death  of  the  surviving  sister,  and  opened  to  take  in  such 
other  children  as  were  not  in  esse,  but  who  came  into  being  up  to 
the  time  when  the  enjoyment  of  the  estate  was  to  commence,  and 
all  took  share  and  share  alike  per  capita, 

(a.)  .The  fourth  and  tenth  items  differed  from  the  fifth  only  in  the 
fact  that  the  life  estate  of  the  two  sisters,  as  well  as  the  fee  of 
their  children,  was  contingent  upon  the  death  of  Eliza  Waters 
without  issue,  and  the  life  estate  in  Jane  A.  Bruen  and  Harriet 
Bryan  and  the  ultimate  remainder  to  the  children  did  not  vest 
until  the  death  of  Eliza  Waters  childless. 

(6.)  This  does  not  conflict  with  the  judgment  in  38  Oa.,  164,  though. 
it  may  conflict  with  some  of  the  reasons  there  stated;  and  when, 
that  case  was  reversed,  it  went  back  for  a  decree  de  novo. 

June  10, 18M. 
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Wills.     Estates.    L3gacies.    Title.    Bafore  Judge  Har- 
den.    Chatham  Superier  Court.     March  Term,  1883. 

Reported  in  the  decision. 

Denmakk  &  Adams,  for  plaintiflF  in  error  in  first  case. 

J.  R.  Saussy  ;  Chisholm  &  Erwin  ;  Garrard  &  Mbl- 
DRiM,  for  defendants. 

Chisholm  &  Erwin,  for  plaintiffs  in  error  in  second  case. 

J.  R.  Saussy  ;  Denmark  &  Adams  ;  Garrard  &  Mel- 
"DRiM,  for  defendant. 

Chisholm  ife  Erwin,  for  plaintiff  in  error  in  third  case. 

Denmark  &  Adams  ;  Garrard  &  Meldrim  ;  J.  R.  Saussy, 
for  defendants. 

.Jackson,  Chief  Justice. 

John  Waters,  on  the  14th  day  of  December,  1835,  exe- 
•cuted  the  following  will  and  codicil : 

"In  the  name  of  God,  Amen: 

"I,  John  Waters,  of  the  city  of  Savannah,  being  of  sound  and  dis- 
posing mind  and  memory,  but  weak  in  bo''y,  do  make  'fhis  my  last 
«will  and  testament : 

"First.  I  will  that  all  my  just  debts  and  funeral  expenses  be  paid. 

"Second.  I  give  and  bequeath  my  negroes,  Maria,  Sandy,  William, 
Adam  and  Nelly,  to  the  female  asylum  of  the  city  of  Savannah,  on 
-condition  that  paid  corporation  exact  no  service  from  them,  and  only 
the  sum  of  five  dollars  from  each  per  annum. 

"Third.  All  the  rest  and  residue  of  my  property,  real  and  personal, 
-in  possession  or  in  action,  and  all  moneys,  stocks  and  debts,  I  give, 
devise  and  bequeath  to  my  executors,  hereinafter  named,  forever,  in 
.trust  to  and  for  the  uses  hereinafter  appointed. 

"Fourth.  It  is  my  will  that  my  executors  hold  and  have  my  two  lots 
numbers  five  and  six  (Nos.  5  and  6),  Eyies  Ty thing,  fleathcote  Ward, 
and  also  my  lot  number  ten  (No.  10),  first  Tything,  Reynolds  Ward, 
and  all  improvements  thereon,  in  trust  to  and  for  the  use  of  my 
daughter,  Eliza  Waters,  for  and  during  the  term  of  her  natural  life, 
and  after  her  death  to  and  for  the  use  of  her  childreui  if  any  she  shall 


• 
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have,  share  and  share  alike,  and  if  she  have  no  children  living  at  her 
death,  then  in  trust  to  and  for  the  use  of  my  daughters,  Jane'  A. 
Bruen  and  Harriet  Bryan,  for  their  respective,  lives,  and  after  their 
deaths,  then  in  trust  to  and  for  the  use  of  the  children  of  my  said  daugh- 
ters, Jane  A.  Bruen  and  Harriet  Bryan,  share  and  share  alike  forever. 
It  is  my  will  that  my  executors,  from  the  residue  of  my  estate,  cause 
to  be  built  a  good  brick  house  and  out-buildings  on  the  said  lot  num- 
ber six,  Eyles  Tytliing,  Heathcote  Ward,  as  early  after  my  death  as 
may  be. 

"Fifth.  It  is  my  will  that  my  executors  have  and  hold  my  lot,  num- 
ber ten  (Xo.  10),  Eyles  Tything,  Heathcote  Ward,  forever  in  trust 
to  and  for  the  use  of  my  daughters,  Jane  A.  Bruen  and  Harriet  Bryan, 
for  and  during  their  lives,  and  after  their  respective  deaths,  then  in 
trust  to  and  for  the  use  of  the  child  or  children  of  my  said  daughters, 
Jane  A.  Bruen  and  Harriet  Bryan,  their  heirs  and  assigns  forever, 
share  and  share  alike.  It  is  my  will  that  my  executors,  as  early 
after  my  death  as  may  be.  cause  to  be  erected  on  the  said  lot  number 
ten  a  good  brick  house  and  out-houses,  and  that  the  cost  thereof  be 
taken  from  the  residue  of  my  estate. 

''Sixth.  It  is  my  will  that  my  executors  have  and  hold  my  lot  on 
Broughton  street,  number  four  (Xo.  4j,  Liberty  Ward,  and  the  im- 
provements thereon,  in  trust  to  and  for  the  use  of  my  daughter,  Har- 
riet Bryan,  for  and  during  her  life,  and  after  her  death,  then  in  trust 
for  her  ch.ldren,  their  heirs  and  assigns,  share  and  share  alike. 

"Seventh.  It  is  my  will  that  my  executors  have  and  hold  my  lot, 
number  nine  (No.  9),  Second  Tything,  Anson  Ward,  adjoining  Doctor 
Beid's,  in  trust  to  and  for  the  use  of  my  daughter,  Jane  A.  Bruen,  for 
and  during  her  life,  and  after  her  death,  then  in  trust  for  her  issue,  if 
any  she  have  at  her  death,  and  if  none,  then  after  her  death  in  trust 
to  and  ior  the  use  of  the  children  of  my  other  two  daughters,  their 
heirs  and  assigns  forever,  share  and  share  alike. 

"Eighth.  I  give  and  bequeath  to  each  of  my  said  daughters  two  ne- 
groes, to  be  selected  by  them  from  my  gang,  to  be  held  by  m>  exec- 
utors in  trust  for  them  respectively,  during  their  lives,  and  after  their 
respective  deaths  to  their  respective  children,  if  any  they  have,  and 
if  none,  then  to  my  grandchildren,  share  and  share  alike. 

* 'Ninth.  It  is  my  will  that  my  executors  sell  and  dispose  of,  at  public 
or  private  sale,  my  lot,  number  nineteen  (No.  19),  Columbia  Ward; 
also  my  plantations  and  all  other  real  estate  not  before  disposed  of 
by  this  will,  and  all  the  remainder  of  my  slaves,  and  that  in  the  case 
the  negroes  be  sold  with  the  plantation,  that  they  be  sold  in  families. 
All  this  I  leave  to  the  discretion  of  my  executors. 

"Tenth.  It  is  my  will  that  my  executors  hold  and  have  my  railroad 
stock  in  trust  to  and  for  the  use  of  my  daughter,  Eliza  Waters,  for 
and  during  her  life,  and  after  her  death  then  in  trust  to  and  for  the  use 
of  her  children,  if  any  she  have,  and  if  none,  then  in  trust  to  and  for 
the  use  of  my  daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  for  and 
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during  their  lives,  aud  after  their  deaths,  then  in  trust  to  and  for  the 
use  of  their  issue,  share  and  sharo  alike. 

''Eleventh.  It  is  my  will  that  my  executors  invest  all  the  rest  and 
residue  of  the  proceeds  of  my  estate ,  and  all  moneys  of  my  estate 
which  shall  remain  after  the  payment  of  my  debts  and  the  costs  and 
charges  of  the  improvement  before  directed  to  be  made  on  my  lots, 
numbers  six  and  ten  (Nos.  0  and  10),  Eyles  Tything,  Heathoote  Ward,  ' 
in  bank  stock,  and  that  they  have  and  hold  the  said  stock  in  trust  for 
the  equal  use  and  benefit  of  my  daughters  aforesaid,  during  their  re- 
spective lives,  and  after  their  deaths,  then  in  trust  for  the  use  of  the 
children  of  my  said  daughters,  and  if  either  of  my  daughters  die  with- 
out issue,  her  share  to  go  to  her  sisters,  and  if  either  die  leaving 
issue,  her  share  to  go  to  her  issue. 

"Twelfth.  I  nominate,  constitute  and  appoint  my  friends,  William 
H.  Cuyler,  George  AV.  Anderson  and  William  W.  Gordon,  or  such  of 
them  as  shall  qualify  on  this  my  will,  the  executors  of  this  my  last 
will  and  testament. 

* 'Thirteenth.  It  is  my  will  that  the  installments  on  my  railroad 
stock,  which  shall  hereinafter  be  called  in,  be  paid  by  my  executors 
out  of  the  residuum  of  my  estate. 

"Fourteenth.  It  is  my  will  that  my  lots  in  town  given  abov  ^  to  my 
daughters  be  never  sold  by  any  order  of  court,  consent  of  parties  or 
in  any  other  manner,  but  always  be  held  for  the  trust  before  named, 
and  in  the  event  of  the  death  or  disability  of  all  my  executors  without 
representation,  the  superior  court  of  Chatham  county  appoint  a 
trustee  to  carry  into  effect  this  will.*' 

A  bill  was  brought  against  parties  defendant  claiming 
an  interest  in  the  property  bequeathed  in  the  4th,  5th  and 
10th  items  of  this  will.  The  fac^s  are  undisputed,  and  the 
whole  case  was  submitted  to  the  decision  of  Judge  Harden, 
of  the  city  court  of  Savannah,  the  judge  of  the  superior 
courts  of  the  Eastern  circuit  being  disqualified. 

Outside  of  the  will  itself,  the  facts  are,  that  the  testator 
died  in  183G,  leaving  three  daughters,  Eliza  Waters,  Jane 
A.  Bruen  and  Harriet  Bryan.  Eliza  Waters  died  without 
issue,  having  never  married,  in  1865 ;  Jane  A.  Bruen  died  in 
1867,  having  married,  and  leaving  one  child;  and  Harriet 
Bryan  died  in  18S2,  leaving  three  children,  who  survived 
her,  to-wit:  Florence  A.  Bryan,  Amanda  C  Harris  and  Jane 
E.  Cloud.  She  gave  birth  also  to  a  son,  John  Waters  Bry- 
an, who  died  before  his  mother,  leaving  children,  however, 
who  survived  their  grandmother,  Harriet  Bryan.  The  child 
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of  Jane  A.  Bruen,  named  Margaretta,  married  Alexander 
Dann  prior  to  1866,  who  is  still  living,  with  two  of  the 
children  of  Margaretta,  who  survived  their  mother.  John 
Waters  Bryan  was  living  when  his  grandfather,  whose 
name  he  bore,  died.  Thus  questions  are  made  on  these 
items  of  this  will — 4,  5  an  I  10 — whether  the  children  of 
the  two  sisters,  Mrs.  Bruen  and  Mrs.  Bryan,  the  grandchil- 
dren of  the  testator,  at  the  termination  of  the  life  estate 
in  those  sisters,  took  per  capita  or  per  stirpes;  and  whether 
all  of  them  took,  or  only  those  who  survived  the  last  tenant 
in  common  of  the  life  estate ;  that  is  to  say,  who  were  alive 
when  Mrs.  Bryan  died. 

Mr.  Dunn  says  that  his  wife  took  a  vested  remainder  at 
her  grandfather's  death,  and  as  she  was  the  only  child  of  Mrs. 
Bruen,  she  took  one-half  of  the  estate  in  remainder,  the 
will  intending  a  division  per  stirpes  and  not  jp^r  capita^ 
and  by  his  marital  rights  attaching  when  he  married  her, 
he  is  entitled  to  one-half.  His  children  by  Mrs.  Dunn  do 
not  contest  his  title,  except  to  say  that,  if  the  court  thinks 
the  property  theirs,  though  counsel  advise  them  that  it  is 
not,  they  are  willing  to  take  it. 

The  children  of  John  Waters  Bryan  agree  with  Dunn 
that  the  remainder  is  a  vested  remainder,  but  claim  that 
the  division  must  be  per  capita  and  not^^r  stirpe^^  and 
hence  that  Dunn  can  only  take  one-fifth  of  the  property, 
instead  of  one-half,  which  he  claims. 

The  three  children  of  Mrs.  Bryan,  who  survived  her,  insist 
that  the  rem-iinder  did  not  vest  in  the  grandchildren  of 
the  testator  at  his  death,  or  at  any  other  time,  prior  to  the 
death  of  Mrs.  Bryan,  but  was  contingent  upon  their  sur- 
vivorship of  her,  dnd  vested  only  in  those  who  survived 
her,  and  as  they  alone  survived  her,  they  contend  that  the 
estate  in  remainder  vested  in  them  only  then,  and  of  course 
that  each  of  them  must  have  a  third  of  it,  to  the  entire 
exclusion  of  their  cousin's  husband  and  children  and  of 
their  own  brother's  children. 

Every  will  is  a  thing  to  itself.  It  is  emphatically  not 
onlysuijuns  but  sui  generis.    Its  terms  are  its  own  law, 
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and  the  application  of  that  law  by  construction  of  itself — 
of  the  statute  which  the  testator  himself  enacted,  to  the 
contestants  for  its  bounty,  is  the  plain  duty  of  the  court 
Like  variety  in  the  leaves  of  the  forest  and  the  faces  of 
mankind,  no  two  wills  scarcely  can  be  found  precisely 
alike.  So  that  every  will  not  only  must  be  construed  by 
itself  as  containing  its  own  law,  but  being  the  only  one  of 
its  kind,  having  only  its  own  features,  countenance  and  ex- 
pression of  the  mind — the  intention  that  the  mind  of  him 
who  can  no  more  be  heard  by  word  of  mouth  expressed 
in  those  features  and  that  face  which  he  put  on  the  paper, 
it  can  receive  but  little  help  from  the  expression  of  other 
features  and  faces  put  on  paper  differently  by  other  minds. 
Therefore,  only  general  rules  of  construction  can  be  laid 
down  in  the  books  to  help  in  ascertaining  the  true 
will  of  any  man,  how  he  intended  to  have  his  property 
disposed  of  at  his  death.  Certain  forms  are  necessary  in 
order  that  he  may  so  put  down  his  intention  on  paper  that 
the  courts  may  reasonably  be  assured  that  he  made  and 
published  the  paper  as  his  will — such  as  the  number  of 
witnesses,  the  signature  of  testator,  the  attestation  of  wit- 
nesses to  it,  etc. ;  but  when  that  assurance  is  had,  and  the 
probate  court  has  pronounced  the  paper  to  be  his  will, 
then  that  will  is  the  law  of  that  dead  man's  property,  and 
what  is  it,  what  did  he  say  on  that  paper  is  the  question; 
what  did  he  intend  by  that  paper  is  the  problem  for  every 
court  of  constiniction  ;  for  what  he  said  on  that  paper,  read 
in  the  light  of  the  circumstances  surrounding  him  when 
he  made  it,  is  exactly  what  he  intended  to  be  done  with 
his  estate,  and  becomes  the  legislative  will  of  him  whom 
the  supreme  power  in  the  state  invested  with  law-making 
power,  so  far  as  his  own  accumulations  during  life  are  con- 
cerned, and  is  thus  law  as  strong  as  any  statute,  as  high 
as  the  constitution  itself.  We  must  look,  therefore,  at  the 
words  of  the  will  and  the  circumstances  surrounding  this 
man  the  year  before  his  death,  to  see  what  he  wished  should 
become  of  his  property,  when  he  could  never  more  enjoy 
•■*  himself,  but  could  say,  within  certain  limits  of  duration 
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of  enjoyment  and  other  fundamental  restrictions,  who 
should  enjoy  it  then. 

The  court  below  held  that  he  intended  that  his  two 
daughters,  Mrs.  Bruen  and  Mrs.  Bryan,  should  enjoy  it 
during  their  lives,  and  at  their  death  it  should  be  divided 
between  his  grandchildren,  share  and  share  alike,  and  if 
an/  grandchild  should  be  dead  when  the  last  life-tenant 
expired,  and  should  leave  children  of  their  own,  then  those 
children  should  take  the  share  of  the  dead  parent.  Did 
he  mean  that  ?  It  would  be  quite  wonderful  if  he  did  not 
so  mean.  John  Waters  Bryan  was  a  living  boy  when  the 
grandfather  made  this  will.  The  testator  had  known  and 
loved  this  little  boy.  He  prattled  often  around  his  knees, 
and  the  heart  of  the  man  soon  to  die  beat  with  something 
of  the  pleasure  of  his  own  boyhood  as  he  watched  the 
gambols  of  his  descendant  and  his  only  name-sake.  Can 
it  be  possible  that  he  intended  to  disinherit  this  boy's  chil- 
dren, if  he  lived  to  manhood  and  left  them,  because  his 
mother  lived  to  a  great  age,  and  the  son  died  a  week  be- 
fore her?  If  he  said  so,  unquestionably,  though  unnatural 
and  strange,  it  is  the  law;  but  in  ascertaining  whether  he 
said  so  or  not — what  was  his  intention  in  using  the  words 
written,  the  law  permits  the  court  to  look  at  that  boy  and 
the  other  little  grandchildren  alive  when  he  made  the  will, 
and  if  there  be  any  doubt  about  the  expression  on  the  face 
of  the  will,  to  touch  the  heart  of  the  testator  and  survey 
the  countenance  of  the  will  more  closely,  and  study  the 
expression  again,  which  is  always,  in  all  wills,  but  the 
mirror  of  the  heart — the  reflection  of  its  motive  power,  its 
volition,  its  intention. 

I  have  often  thought  that  the  reason  why  the  law  re- 
quired so  little  sense,  mind,  reasoning  capacit}-,  intellect, 
to  make  a  will,  is  because  the  intention,  the  heart,  the 
seat  of  the  volition,  had  so  much  more  to  do  with  it  than 
the  cold,  calculating  intellect,  which  is  brought  into  play 
when  antagonized  by  another  as  cold  and  calculating  in 
making  contracts  as  itself.  It  is  laid  on  a  corner-stone 
almost  as  deep  and  strong  as  that  on  which  Omniscience 
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builds  the  mansions  in  the  skies  for  heart-believers  to 
occupy ;  erected  for  the  occupancy  not  of  those  who  lay 
the  foundation  of  belief  in  the  self-sufficiency  of  an  intel- 
lect which  would  argue  and  contract  with  its  creator  and 
benefactor,  but  on  the  longings  of  a  heart  which  beats 
for  the  immortality  of  goodness,  and  distrusting  the  grasp 
of  feeble  reasoning  powers,  "  belie veth  unto  righteousness" 
on  the  only  perfectly  good  Being  who  ever  inhabited  hu- 
man flesh,  and  gladly  takes  as  beneficiaries  under  his  will 
whatsoever  his  grace  gives,  asking  no  questions.  Just  as  the 
will  of  Christ  came  fresh  from  a  heart  flowing  with  love 
and  beneficence,  so  the  will  of  every  testator  flows  directly 
from  the  fountain  of  the  affections;  and  in  construing  it, 
to  ignore  the  heart  is  to  remove  the  corner-stone  and  crush 
the  design  of  the  building  the  testator  erected. 

Therefore  our  Code  declares  that  "  in  the  construction 
of  all  legacies,  the  court  will  seek  diligently  for  the  inten- 
tion of  the  testator."  Code,  §2456.  And  again  it  declares 
that  '^  when  called  upon  to  construe  a  will,  the  court  may 
hear  parol  evidence  of  the  circumstances  surrounding  the 
testator  at  the  time  of  its  execution."     Code,  §2457. 

Among  the  most  important  of  those  surrounding  cir- 
cumstances are  the  recipients  of  his  bounty,  their  rela- 
tions to  him  and  associations  with  him,  his  uniform  affec- 
tion for  them,  or  any  interruption  of  the  current  of  that 
affection;  all  indicating  the  direction  of  the  current  of 
his  love,  his  heart-flow  towards  them. 

So  in  McGlnnis  vs.  Foster^  4  Ga..,  380,  fhis  court  cites 
approvingly  this  paragraph  of  the  opinion  of  the  court  in 
9th  Leigh,  79,  in  which  Justice  Parker  said,  "  I  cannot  be- 
lieve the  testator  meant ...  if  all  but  one  of  the  children 
died  before  the  mother,  for  that  one  to  take  all,  in  exclusion 
of  grandchildren  and  their  descendants.  This  would,  I 
believe,  in  ninety-nine  cases  out  of  a  hundred,  defeat  the 
intention  of  the  testator.  The  safest  and  soundest  con- 
struction is  to  consider  the  estate  as  vesting  at  the  death 
of  the  testator,  and  not  to  give  the  whole  to  such  legatee 
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as  happens  to  survive  the  tenant  for  life,  or,  if  none  sur- 
vive, to  declare  a  total  intestacy." 

So  Lord  Mansfield,  in  the  case  of  Qoodtitle  vs.  Whitby, 
cited  witli  approbation  in  the  case  in  6  Wallace,  478,  said : 
"  Here,  upon  the  reason  of  the  thing,  the  infant  is  the 
object  of  the  testator's  bounty,  and  the  testator  does  not 
mean  to  deprive  him  of  it  in  any  event.  Now  suppose 
the  object  of  the  testator's  bounty  marries  and  dies  before 
his  age  of  twenty-one,  leaving  children,  could  the  testator 
intend  in  such  an  event  to  disinherit  them  ?  Certainly  he 
could  not." 

"  Such  a  construction,"  says  Judge  Warner  in  the  case  of 
Vickers  vs,  Stone^  4  Ga,^  464,  "  would  be  a  harsh  and  un- 
natural one  to  give  to  the  will  of  testators." 

Therefore  it  is  seen  that  as  well  our  court  as  our  statutes 
would  bring  us  to  the  consideration  of  these  clauses  of 
this  will,  looking  at  the  surroundings  of  the  testator,  with 
an  eye  favorable  to  such  a  construction  of  the  terms  em- 
ployed in  these  items  as  to  divide  the  property  equally 
among  the  children,  and  in  case  of  the  death  of  any  before 
Mrs.  Bryan's  decease,  leaving  issue,  embracing  that  issue 
in  the  division,  in  lieu  of  deceased  parents.  Of  course,  if 
the  words  of  the  will  make  a  different  construction  imper- 
ative, we  have  no  option  but  to  give  them  effect;  but  if 
the  other  construction  can  be  put  upon  them  in  accord- 
ance with  law,  it  will  be  a  pleasant  duty  to  give  effect  to 
that.  And,  in  our  judgment,  there  is  no  serious  diflSculty  in 
giving  them  tlie  latter  construction  under  the  rules  of  law 
applicable  to  the  facts. 

In  Fearne  on  Kemainders,  the  general  rule  is  thus  laid 
down :  "  Whenever  the  preceding  estate  is  limited  so  as  to 
determine  on  an  event  which  certainly  must  happen,  and 
the  remainder  is  so  limited  to  a  person  in  esscj  and  ascer- 
tained that  the  preceding  estate  may  by  any  means  deter- 
mine the  expiration  of  the  estate  limited  in  remainder,  such 
remainder  is  vested."  1  Fearne,  216.  So  our  Code  de- 
clares, ^^  A  vested  remainder  is  one  limited  to  a  certain 
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person  at  a  certain  time,  or  upon  the  happening  of  a  nec- 
essary event."  Code,  §2265.  It  also  declares  in  section 
2269  that  "  the  law  favors  the  vesting  of  remainders  in 
all  cases  of  doubt.  In  construing  wills,  words  of  survivor- 
ship shall  refer  to  the  death  of  the  testator,  in  order  to  vest 
remainders,  unless  a  manifest  intention  to  the  contrary 
appears."  See  also  4  Oa.^  382;  7  Id.,  544;  4  Kent,  203; 
5  Mass.,  535;  4  Oa.,  463  ;  5  Wallace,  287;  6  Id.,  475-7,  to 
the  same  point. 

So  in  5  Wallace,  288,  the  rule  is  thus  laid  down :  "  It  is 
the  present  capacity  to  take  eflFect  in  possession,  if  the 
precedent  estate  should  determine,  which  distinguishes  a 
vested  from  a  contingent  remainder,  when  an  estate  is 
granted  to  one  for  life,  and  to  such  of  his  children  as 
should  be  living  after  his  death,  a  present  right  to  the 
future  possession  vests  at  once  in  such  as  are  living,  sub- 
ject to  open  and  let  in  after  born  children,  and  to  be  di- 
vested as  to  those  who  shall  die  without  issue." 

And  so  our  Code  declares  that  remainders  "may  be 
created  for  persons  not  in  being,  and  if  a  vested  remainder, 
it  opens  to  take  in  all  persons  within  the  description  com- 
ing into  being  up  to  the  time  of  enjoyment  commencing." 
See  also  2  Jarman  on  Wills  704,  note  2. 

Now,  without  going  into  particular  cases  analogous  more 
or  less  to  this,  let  us  look  at  these  items  of  this  will  and 
see  what  they  mean,  in  the  light  of  the  general  principles 
above  set  out. 

The  fifth  item  of  the  will  is: 

'*It  is  my  will  that  my  executors  have  and  hold  my  lot,  number  ten 
(No.  10),  Eyles  Ty thing,  Heathcote  Ward,  forever  in  trust  to  and  for 
the  use  of  my  daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  for  and 
during  their  lives,  and  after  their  respective  deaths,  then  intrust  to 
and  for  the  use  of  the  child  or  children  of  my  said  daughters,  Jane  A. 
Bruen  and  Harriet  Bryan,  their  heirs  and  assigns  forever,  share  and 
share  alike." 

It  seems  to  us  clear  that  this  item  gave  a  life  estate  in 
common  to  the  sisters,  remainder  over  to  their  child  or 
children,  and  there  being  such  children  in  esse  when  the 
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testator  died,  the  remainder  then  vested,  to  be  enjoyed  at 
the  death  of  Mrs.  Bryan,  the  surviving  sister,  and  opened 
to  take  in  such  other  children  as  were  not  in  eaee^  and  all 
took  share  and  share  alike,  per  capita. 

The  fourth  item  is : 

''It is  my  will  that  my  executors  hold  and  have  my  two  lots  nam  • 
bers  five  and  six  (Nos.  5  &  6),  EyleaTything,  Heathcote  Ward,  and 
also  my  lot  number  ten  (No.  10),  First  Tything,  Reynolds  Ward, 
and  all  improvements  thereon,  in  trust  to  and  for  the  use  of  my 
daughter,  Eliza  Waters,  for  and  during  the  term  of  her  natural  life, 
and  after  her  death,  to  and  for  the  use  of  her  children,  if  any  she 
shall  have,  share  and  shore  alike,  and  if  she  have  no  children  living 
at  her  death,  then  in  trust  to  and  for  the  use  of  my  daughters,  Jane 
A.  Bruen  and  Harriet  Bryan,  for  their  respective  lives i  and  after  their 
death,  then  in  trust  to  and  for  the  use  of  the  children  of  my  said 
daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  share  and  share  alike 
forever." 

It  is  equally  clear  to  us  that,  with  the  exception  of  the 
bequest  to  Eliza  Waters  for  life  and  to  her  children,  should 
she  have  any,  in  remainder,  this  devise  is  a  counterpart  of 
the  fifth  item  in  effect,  and  must  be  construed  substan- 
tially like  it. 

She,  Eliza  Waters,  had  no  children ;  the  remaining  words 
then  are,  "then  in  trust  to  and  for  the  use  of  my  daugh- 
ters, Jane  A.  Bruen  and  Harriet  Bryan,  for  their  respective 
lives,  and  after  their  deaths,  then  in  trust  to  and  for  the 
use  of  the  children  of  my  said  daughters,  Jane  A.  Brueu 
and  Harriet  Bryan,  share  and  share  alike  forever." 

Tlio  only  difference  is  that,  as  well  the  life  estate  of  the 
two  sisters  as  the  fee  of  their  children,  was  contingent 
upon  the  death  of  Eliza  Waters  without  issue  So  that 
their  life  estate  and  the  remainder  which  it  supported 
vested  not  at  the  death  of  the  testator,  but  at  the  death  of 
Eliza  Waters  without  issue.  The  practical  effect,  however, 
is  the  same,  inasmuch  as  Eliza  Waters  died  before  the  act 
of  1866,  and  Dunn's  marital  rights  attached  as  well  on 
the  vesting  at  her  death  as  they  would  have  attached  at 
testator^s  death ;  and  as  respects  the  other  contestants,  it 
can  make  no  difference  either. 
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The  tenth  item  is  like  the  4t^.     It  is  as  follows  : 

''It  is  my  will  that  my  execatora  hold  and  have  my  railroad.«tock 
in  trust  to  and  for  the  use  of  my  daughter,  Eliza  Waters,  for  aiyd  dur- 
ing her  life,  and  after  her  death,  then  in  trust  to  and  for  the  usq  of  \wr 
children,  if  any  she  have,  and  if  tibne,  then  in  trust  to  and  for  the 

use  of  my  daughters,  Jane  A.  Bruen  and  Harriet  Bryan,  for  and  dur- 
ing their  lives,  and  after  their  deaths,  then  in  trust  to  and  for  the 
use  of  their  issu3,  share  and  share  alike." 

So  that,  in  our  opinion,  the  estate  for  life  and  remainder 
vested  here  too  on  the  death  of  Eliza  Waters. 

The  conclusion  is  that  the  decree  dividing  the  estate, 
share  and  share  alike,  between  Dunn,  in  right  of  his  wife, 
and  the  surviving  children  of  Mrs.  Bryan  and  the  heirs  of 
her  son,  who  died  before  her,  each  to  take  one-fifth  of  the 
property  bequeathed  in  the  4th,  5th  and  10th  items  of 
this  will,  is  right,  as  well  as  the  division  of  that  in  the  0th 
ite'i,  which  stood  by  itself,  batween  the  children  of 
John  Waters  Bryan  and  their  three  aunts,  into  four  equal 
parts. 

On  a  careful  examination  of  the  judgment  in  Dunn  vs. 
Brijan^  38  Oa.^  154,  we  do  not  see  that  it  adjudicates  any 
point  hero  decided.  The  11th  item  of  this  will  is  alone 
there  construed,  and  the  struggle  was  over  the  life  estate, 
as  survivor  of  Mrs.  Bryan,  and  not  the  remiinder  of  the 
children.  She  was  held  by  this  court  not  entitled  to  enjoy 
a  life  estate  under  it3m  11,  and  if  the  contest  was  aban- 
doned as  to  the  other  items  here  involved  4,  5  and  6,  and 
Judge  Fleming^s  opinion  thereon,  or  rather  his  judgment 
thereon  stood  affirmed,  it  only  affirmed  her  lifo  estate,  and 
did  not  affect  the  remainders. 

But  when  that  case  in  the  38th,  Dunn  vs.  Bryan^  was 
reversed,  it  all  went  back  for  a  decree  de  novo ;  no  matter 
what  was  argued  or  abandoned  here,  and  nothing  was 
afTiriued  unless  the  remitter  so  directed. 

Our  conclusion,  therefore,  is  to  affirm  the  decree  ren- 
dered 1)3^  Judge  Harden,  and  reference  is  hereby  called  to 
his  very  able  and  learned  opinion  before  he  decreed 
thereon. 
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Of  course,  there  are  dicM  by  Judge  Fleming  which  con- 
flict with  the  views  above  expressed,  but  his  judgment  as  to 
the  life  estate  is  the  same  as  indicated  in  the  views  above 
presented.  On  all  that  he  said  about  contingent  remain- 
ders here,  and  that  the  fee  would  be  only  in  the  children 
surviving  Mrs.  Bryan,  we  differ  from  him ;  but  in  respect 
to  her  tenancy  for  life  in  the  entire  property  we  agree. 

So  there  may  be  expressions  in  the  opinion  of  this  court, 
as  delivered  by  Chief  Justice  Brown,  not  accordant  with 
what  is  here  decided,  but  there  is  no  judgment  with  which 
we  collide. 

Judgment  affirmed. 


WoFFORD  v8.  Wyly  et  al. 

1.  A  deed  made  to  secure  a  debt,  with  a  written  obligation  to  re-convey 
on  payment  of  the  debt  as  stipulated,  given  by  tlie  grantee  to  the 
grantor,  taken  together,  make  an  equitable  mortgage;  and  one 
who  took  title  from  the  grantee  of  the  deed,  with  notice,  could  not 
recover,  except  upon  the  same  terms  as  the  original  grantee,  when- 
ever the  equities  of  the  grantor  are  set  up. 

(a.)  Peculiarities  of  this  loan,  being  for  an  Indefinte  time,  and  leav- 
ing the  question  of  time  for  payment  of  the  principal  for  mutual 
agreement,  discussed. 

2.  An  absolute  deed  to  seeure  a  debt  conveys  titles,  and  in  order  to 
defeat  a  recovery  thereon  by  reason  of  an  agreement  which,  taken 
with  the  deed,  would  make  it  an  equitable  mortgage,  it  is  incum- 
bent on  the  defendant  to  set  up  such  equities ;  and  where  he  relies 
on  the  ai^reement  to  re-convey  on  certain  terms,  he  must  rely  upon 
it  as  it  stands,  and  cannot  attack  the  deed  as  usurious,  because 
the  rate  of  interest  Bpecilied  in  the  contract  was  usurious  unless  it 
was  signed  by  htm,  which  was  not  done*  If  he  sets  up  in  his 
equitable  plea  and  relies  on  the  contract  which  specifies  the  pay- 
ment of  a  certain  rate  of  interest  as  a  condition  of  re-conreyance, 

he  thereby  promises  to  pay  it. 
(a.)  The  act  of  1875,  under  which  this  arrangement  was  made, 
does  not  require  that  the  paper  should  be  s^ed  by  the  debtor, 
but  only  that  the  rate  of  interest  should  be  specified  in  writing. 
8embU,  that  an  agreement  to  ze-convey,  in  the  handwriting  of  the 
debtor  and  signed  by  the  creditor,  was  a  soflScient  spedflcation  in 
writing. 
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3  Tbo  law  does  not  favor  interest  on  interest,  except  in  special  cases 
of  fiduciary  trusts  and  the  like.  In  cases  where  interest  is  con- 
tracted for  at  higher  rates  than  seven  per  cent,  the  contract  must 
plainly  show  the  liability.  In  the  present  case,  where  the  con- 
tract provided  for  the  annual  payment  of  ten  per  cent  on  the  prin- 
cipal sum,  amounting  to  an  annual  payment  of  $500,  it  was  error 
to  charge  that  such  installments,  if  not  paid,  bore  interest  at  ten 
per  cent  until  paid. 

4.  Where  a  loan  of  money  was  made  with  interest  at  ten  per  cent,  to 
be  paid  annually,  but  no  time  was  specified  for  the  re-pajrment  of 
the  principal,  that  being  left  for  the  agreement  of  the  parties,  and 
to  secure  such  a  loan  a  deed  was  made  to  the  creditor,  who  gave 
to  the  debtor  an  agreement  to  re-convey  on  payment,  if  the  credi- 
tor conveyed  the  land  to  one  who  bought  with  notice,  and  who 
brought  ejectment  against  the  debtor,  the  right  of  fixing  the  time 
of  payment  by  consent  was  abrogated,  and  it  would  be  inequitable 
thereafter  to  allow  a  claim  for  interest  on  the  annual  interest  un- 
paid, if  it  had  previou3ly  been  proper  to  so  compound  it. 

5.  Where  an  action  of  ejectment  was  based  on  a  deed  made  to  secure 
a  debt,  and  the  only  equitable  plea  filed  was  stricken,  a  verdict 
and  decree  finding  for  the  plaintiff  the  premises  in  dispute,  fixing 
the  amount  of  the  debt,  and  allowing  the  debtor  ninety  days  in 
which  to  redeem,  in  default  of  which  the  equity  of  redemption  was 
to  be  barred,  was  illegal.  Such  finding  went  beyond  the  pleadings, 
and  allowed  plaintiff  to  recover  the  land,  in  default  of  payment, 
within  the  time  prescribed,  without  either  p.oviding  for  the  satis- 
faction of  the  debt,  or  any  specified  credit  to  be  entered  thereon. 

(a.)  The  true  equity  (with  proper  pleadings),  if  the  debtor  is  unable 
to  pay  the  debt,  is  to  have  tho  land  sold,  the  debt  paid  and  the 
balance  paid  ta  him ;  or  if  the  proceeds  are  not  sufilcient  to  pay  the 
debt,  to  credit  them  thereon. 

(6.)  The  old  English  mode  of  allowing  a  mortgiagee  to  enter  and  work 
out  a  debt  does  not  exist  in  Georgia,  and  a  plea,  praying  that  this 
be  allowed,  was  properly  stricken. 

(c.)  It  is  not  decided  that  reasonable  time  to  pay  the  debt  might  not 
be  allowed  before  the  compulsory  sale,  if  reasonable  delay  has  not 
already  been  had,  where  there  are  proper  pleadings  therefor. 

May  13, 1884. 

Deed.  Mortgage.  Notice.  Vendor  and  Purchaser. 
Interest  and  Usury.  Verdict.  Pleadings.  Before  Judge 
Fain.    Bartow  Superior  Court.     July  Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
Bary  to  add  that  Wofford  made  to  Mrs.  Wyly  a  deed  abso- 
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lute  on  its  face,  and  on  this  the  case  of  plaintiff  in  eject- 
ment was  based.  Defendant  in  ejectment  (Wofford)  took 
from  Mrs.  Wyly  the  following  instrument ; 

"  I  have  loaned  to  AVm.  T.  Wofford  five  thousand  dollars  for  an  in- 
definite time,  but  which  may  be  hereafter  determined  by  us,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  payable  annually ;  and 
for  the  better  securing  of  the  samei  the  said  Wm.  T.  Wofford  has 
made  and  delivered  to  me  his  deed  to  the  settlement  of  land  on  which 
he  now  lives,  near  Cass  Station.  Now,  when  the  said  William  T. 
Wofford  sliall  pay  me  the  said  sum  of  five  thousand  dollars,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum,  then  I  am  to  re-convey 
said  settlement  of  land  to  him.'' 

The  jury  found  for  the  plaintiff  the  premises  in  dispute, 
settled  the  debt  due  by  defendant  at  $7,000.00,  and  al- 
lowed him  ninety  days  in  which  to  pay  it  and  have  the 
land  back,  and  in  default  thereof,  barring  the  equity  of 
redemption  forever.  The  court  decreed  accordingly.  De- 
fendant moved  for  a  new  trial,  on  the  following  grounds  : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  charged  as  follows:  "In  calcu- 
lating  the  interest  on  the  annual  installments  of  interest, 
you  will  calculate  the  interest  at  ten  per  cent  per  annum 
on  the  principal ;  for  instance,  if  it  should  be  five  hundred 
dollars  for  the  first  year,  then  you  will  calculate  the  inter- 
est on  this  five  hundred  dollars  at  ten  per  cent  per  annum 
from  the  time  it  was  due  until  paid ;  or,  if  not  paid,  up  to 
the  present  time,  as  if  it  was  a  separate  note  for  five  hun- 
dred dollars  ;  and  so  on  for  each  year  and  on  each  annual 
installment  of  interest  on  the  original  principal  sum." 

(3.)  Because  the  court  refused  to  charge  as  follows : 
"  When  the  principal  debt  fell  due,  no  annual  installment 
of  interest  thereafter  falling  due  would  draw  interest,  but 
would  retain  the  character  of  interest,  and  not  draw  interest. 
That  after  the  principal  debt  became  due,  the  interest 
would  accrue  and  become  due  daily  and  not  annually,  and 
would  not  draw  interest  upon  itself;"  but  in  lieu  of  this 

request,  charged  as  follows :  '^  The  interest  fell  due  annu- 
V  72-66 
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ally,  after  as  well  as  before  the  principal  debt  fell  due, 
and  the  installments  of  interest  falling  due  after  maturity 
of  the  principal  would  bear  interest  just  the  same  as  the 
installments  of  interest  which  fell  due  before  the  principal 
debt  became  due."  [The  court  notes  that  he  charged  also, 
that  the  interest  on  annual  interest  would  not  draw  interest 
at  all,  and  that  there  could  be  no  compounding  of  interest.] 

(4.)  Because  the  court  charged  as  follows:  "You  may 
find  the  premises  in  favor  of  M.  L.  Johnson,  and  you  may 
give  the  defendant  a  reasonable  time  to  redeem  by  paying 
the  money  you  find  due  to  M.  L.  Johnson,  within  a  certain 
number  of  days  or  months,  or  such  reasonable  time  as  you 
think  proper,  in  which  to  redeem.  The  law  contemplates 
a  reasonable  time,  but  it  is  with  you  whether  you  give  any 
time  to  redeem." 

(5.)  Because  the  court  erred  in  striking  defendant's 
amended  plea,  which  was  as  follows : 

'*  Defendant  further  amends  his  plea,  and  says  that  the  deed  upon 
which  plaintiff  is  seeking  to  eject  defendant  from  the  premises,  de- 
scribed in  plaintiflTs  declaration  in  above  stated  case,  is  tainted  with 
usury  for  the  following  reasons,  to- wit. :  At  the  time  said  deed  was 
made,  it  was  stipulated  by,  and  agreed  by  and  between  said  Mrs. 
Wyly  and  defendant,  that  this  defendant  should  pay  Mrs.  Wyly  ten 
per  cent  on  the  live  thousand  dollars  loaned,  which  said  debt  was 
made  to  secure,  and  that  said  defendant  should  pay  said  Mrs.  Wyly 
interest  on  the  annual  installments  of  interest,  which  contract  made 
the  interest  which  defendant  should  pay  to  said  Mrs.  Wyly  more  than 
12%  per  annum,  which  contract  was  not  in  writing;  for  which  reason 
said  deed  is  void.'* 

(6.)  Because  the  court  erred  in  striking,  on  motion  of 
plaintifTs  counsel,  that  portion  of  the  plea  which  set  up 
usury. 

The  motion  was  overruled,  and  defendant  excepted. 

Neel,  Connor  &  Neel,  for  plaintiff  in  error. 
M.  L.  Johnson;  McCutchkn  &  Shumatb,  for  defendants. 
Jackson,  Chief  Justice. 
An  action  oi  eiec\,meT\\.  vci  VJc^a  Q.omtnon  law  form  was 
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brought  by  Johnson  aaainst  Wofford,  laying  two  demises, 
one  in  tli,e  name  of  Mrs.  VVyly  and  the  other  in  his  own. 
The  plaintiff  showed  absolute  deed  in  fee  to  the  land  from 
Wofford  to  Mrs.  Wyly,  and  from  her  to  him,  and  of  course 
was  entitled  to  recover  without  more.  The  defendant  set 
up  an  equitable  plea,  setting  up  the  fact  that  the  deed,  read 
in  connL'ction  with  a:i  obligation  from  Mr«.  Wyly  to  him, 
which  he  exhibited,  made  an  equitable  mortgage,  and 
praying  for  an  account  to  be  taken  to  find  the  balance  due 
on  a  five  thousand  dollar  debt  with  interest,  to  secure  which 
the  deed,  absolute  on  its  face,  was  given.  The  prayer  was 
that  the  balance  due  be  made  by  sale  of  the  land  under 
equitable  foreclosure,  and  the  balance  that  the  land  brought  - 
after  paying  the  debt  be  turned  over  to  defendant. 

Subsequently  this  prayer  was  changed.  It  was  with- 
drawn and  another  made,  that  the  plaintiff  be  allowed  to 
recover  the  land  only  for  the  purpose  of  making  his  money 
out  of  it,  after  the  account  settled  what  was  due,  and  then 
providing  for  its  delivery  back  to  the  defendant.  The  de- 
fendant alleged  inability  to  pay  outside  of  the  land,  as  the 
reason  why  he  did  not  tender  what  was  due  on  the  debt, 
but  was  willing  to  pay  out  of  the  rents,  issues  and  profits 
thereof  the  sum  equitably  due. 

Thi>  defendant  also  pleaded  that  the  contract  obligation 
of  Mrs.  Wyly,  in  so  far  as  it  stipulated  for  interest  at  ten 
per  cent,  w;ts  usurious,  not  being  signed  by  himself,  and 
the  monoy  on  which  the  usury  was  exacted  being  the  con- 
sideration for  tho  deed,  infected  the  deed  with  usury,  and 
rendered  the  title  void,  and  defeated  the  plaintifTs  right 
to  recover  in  ejectment.  Various  payments  and  aets-off 
were  also  pleaded. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute, 
settle!  the  debt  due  by  defendant  at  $7,000.00,  and  allowed 
him  ninety  days  in  which  to  pay  it,  and  have  the  land 
back,  and  in  default  thereof  barred  the  equity  of  redemp- 
tion forever.    The  court  decreed  accordingly. 

The  defendant  moved  for  a  new  trial,  and  its  denial  OD 
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certain  grounds  set  out  in  the  motion  therefor  is  assigaed 
for  error  here. 

1.  Unquestionably  the  deed  and  obligation  to  re-convey 
on  payment  of  the  debt,  as  stipulated  in  the  obligation  of 
Mrs.  Wyly  to  General  WofFord,  make  an  equitable  mort- 
gage and  quite  a  peculiar  equitable  mortgage.  No 
time  was  stipulated  for  the  payment  of  the  sum  of 
JSve  thousand  dollars,  to  secure  which  title  to  the  land 
passed,  but  it  was  left  indefinit-e,  and  the  loan  was  for 
an  indefinite  time,  which  was  to  be  determined  or  fixed 
by  agreement.  Neither  party  was  at  liberty  to  fix  that 
time.  It  required  the  concurrence  of  both  minds  to  the 
original  contract  for  an  indefinite  loan  to  be  converted 
into  a  loan  for  a  fixed  period,  and  if  Wofford  had  paid 
regularly  the  annual  interest  of  five  hundred  dollars,  it 
seems  clear  that  Mrs.  Wyly  could  not  have  precipitated 
the  time  of  payment  without  recourse  to  some  court,  upon 
allegations  and  proof  of  the  perilous  condition  of  the  in- 
vestment, or  other  good  reason  for  annulling  the  indefinite 
time  of  payment  and  making  it  immediate  or  certain.  By 
the  agreement,  however,  the  title  was  put  in  her  to  the 
land.  By  itself,  it  was  a  naked  legal  title.  She  convej'^ed 
it  to  Johnson.  He  took  it  subject  to  all  equities  between 
the  parties,  for  he  knew  all  about  the  agreement.  And 
he  can  do  nothing  that  Mrs.  Wyly  could  not  do.  He  can- 
not recover  the  land,  except  upon  the  same  terras  she 
could,  whenever  those  equities  are  set  up. 

2.  But  it  devolves  upon  WofFord  to  set  them  up.  He 
has  parted  with  the  legal  title.  On  that  title,  Mrs.  Wyly 
could  have  recovered,  and  Johnson  can.  Demises  here  are 
laid  in  the  names  of  each.  On  each  there  could  be  a  re- 
covery of  the  premises  in  dispute,  if  nothing  was  shown 
by  defendant  to  the  contrary.  Hence  the  necessities  of 
the  case  force  him  to  set  up  the  paper  which  converts  the 
legal  title  into  an  equitable  mortgago  That  paper  is  his 
reliance,  and  his  only  reliance,  to  save  himself  from  being 
legally  ejected  from  the  land.    Being  thus  foioed  to  lely 
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on  this  paper  to  retain  the  premises  on  the  terms  it  pre- 
scribes, having  himself  produced  and  exhibited  it,  how  can 
he  equitably  attack  the  deed  as  usurious,  because  he  did 
not  sign  it?  If  the  law  raiJe  ten  per  cent  interest  usurious, 
unless  the  promissor  or  debtor  signed  the  contract,  yet 
even  then,  if  to  get  equity  ha  invoked  a  court  of  equity  to 
help  him,  beciiuse  of  a  contract  ho  made  with  the  other 
party,  he  must  tnke  all  or  none  of  it.  He  cannot  select 
what  suits  him  and  annul  what  does  not.  Setting  up  the 
contract  aa  his  defence  in  equity  to  the  action  of  ejectment, 
he  sets  it  all  up,  ten  per  cent  interest  to  bo  paid  annually  . 
and  all ;  and  when  he  sign'?  his  equitable  plea  acknowledg- 
ing in  thut  judiciiil  writing  tliat  he  did  agree  to  pay  it,  he 
has  promised  injudlcio  to  do  so,  and  that  in  a  sworn  plea, 
and  equity,  having  his  written  acknowledgment,  in  con- 
sideration that  she  relieve  him,  will  not  allow  him  to  say, 
"  I  promised,  but  I  did  not  in  that  other  writing,  because 
my  name  is  not  signed  to  it."  Her  reply  to  him  will  be, 
that  he  relies  upon  it.  that  his  whole  case  turns  upon  it, 
and  he  must  stand  with  it  aa  an  entirety,  or  he  cannot 
stand  erect  before  her ;  and  only  the  erect  posture  becomes 
him  who  asks  her  aid.  But  the  act  of  1875  (see  actsof  1S75, 
105),under  which  this  arrangement  waa  made,  does  not  re 
quire  that  the  paper  be  signed  by  the  debtor ;  the  rate  of 
interest  need  only  be  specified  in  writing.  Tins  is  speci- 
fied in  the  hand-writing  of  defendant,  and  signed  by  Mrs, 
Wyly,  who  agreed  to  lend  him  the  money  on  those  terms. 
It  would  seem  to  be  a  valid  contract  in  writing  by  the 
parties,  without  the  necessity  of  icvoking  the  equitable 
doctrine  of  estoppel,  before  applied  to  the  defendant's 
having  set  upthe  instrumentin  Ilia  plea.  Therefore  there 
is  no  equity  or  law  in  the  plea  of  failure  of  title,  because 
the  consideration  of  the  deed  was  usuriou",  and  the  court 
was  right  so  to  rule, 

3.  The  rate  of  interest  at  ten  per  cent  upon  the  princi- 
pal debt  was  fixed  by  contract,  but  we  cannot  see  that  by 
the  contract  the  same  rate  of  interest  attached  to  the  an- 
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nual  interest  of  five  hundred  dollars,  if  not  paid  at  the 
end  of  the  year.  There  is  nothing  in  the  contract  going 
to  show  that  such  was  the  understanding.  The  law  does 
not  favor  interest  upon  interest,  except  in  special  cases  of 
fiduciary  trust,  or  something  of  that  sort ;  in  cases  where  it 
is  contracted  for  at  higher  rat^s  than  seven  per  cent,  the 
contract  must  plainly  show  the  liability.  Therefore  the 
court  was  wrong  to  charge  that  the  annual  installment  of 
five  hundred  dollars,  due  at  ten  per  cent  interest  on  the 
principal  debt  of  five  thousand  dollars,  bore  interest,  if  not 
paid,  at  ten  per  cent,  until  paid.  Counsel  for  defendant 
in  error  seems  to  admit  this,  and  has  tried  to  rectify  the 
error  by  writing  off,  or  trying  to  write  oflF,  the  excess  of 
three  per  cent. 

4.  But  another  serious  question  occurs  to  us  in  this 
matter  of  interest  on  the  annual  interest.  Conceding  that, 
in  a  case  of  this  sort,  it  is  right  and  legal,  under  this  con- 
tract, to  allow  it  at  seven  per  cent,  up  to  what  time  is  it  to 
be  counted?  No  definite  time  was  fixed  for  the  payment 
of  the  principal,  but  it  was  to  be  fixed  by  the  parties  to 
suit  them.  It  never  was  so  fixed.  The  agreement  set  up 
by  defendant  was  not  negotiable.  When  Mrs.  Wyly  sold 
the  land,  and  consequently  the  debt,  she  abrogated  the 
contract,  in  so  far  as  the  payment,  the  punctual  payment, 
annually  of  five  hundred  dollars  was  stipulated  therein, 
so  as  to  contradict  the  general  rule  that  interest  shall  not 
bear  interest.  She  and  Wofford  were  to  fix  the  time  that 
this  loan,  indefinite  in  duration,  should  determine  and  be- 
come definite;  not  Johnson  and  Wofford,  or  any  other 
assignee  of  hers  and  Wofibrd.  And  this  payment  of  inter- 
est uj^on  interest  was  to  continue  only  up  to  that  time. 
Certainly,  it  would  seem,  when  Wofford  was  sued  for  the 
land,  when  the  contract,  without  his  assent  as  to  time  to 
pay  the  principal  debt,  was  ignored,  when  bo  suit  was 
brought  on  that  contract  for  his  breach  of  it,  and  equities 
thereon  were  not  invoked  at  all,  but  ejectment  for  the  land 
itself,  the  retention  of  which  entered  into  the  stipulation 
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for  the  annua)  payment  of  five  hundred  dollars  aa  interest, 
and  thus  for  legal  interest  in  the  nature  of  damages  for 
non-payment  thereof  every  year,  was  brought,  it  would 
seem,  in  such  a  case,  that  this  interest  would  not  longer 
bear  interest.  Land  was  demanded.  The  pound  of  flesh 
must  be  delivered,  it  is  true ;  but  the  bloody  iotereat  upon 
interest,  which  so  rapidly  depletes  the  financial  veins, 
ought,  on  the  naked,  cold  demand  for  flesh  at  law,  to  be 
staunched  in  equity.  We  think,  therefore,  that  when  this 
indefinite  loan  ii  pen  stipulated  terms  was  repudiated  by  one 
party  and  made  definite  by  herown  act ,  and  suit  was  brought 
for  the  land  witliuut  reference  to  the  loan  at  all,  or  tiie 
equities  of  the  agreement  to  dtnvey  back,  then  tlie  stipu- 
lation implied  legitimately  from  the  whole  contract,  m- 
cluding  that  of  iudefiniteness  of  time  of  duration  of  loan, 
to  pay  interest  upon  interest,  ought  in  equity  to  cease. 
This  would  be  most  clearly  so,  and  might  be  extended  to 
embrace  other  equities,  if  Wofi'ord  himself  had  been  punc- 
tual ;  hilt  there  is  no  provision  that  the  principal  shall  fall 
due  whenever  this  annual  interest  is  not  punctually  paid, 
at  the  option  of  Mrs.  Wyly  alone.  On  the  contrary,  it 
would  seem  from  the  contract  that,  in  any  contingency 
which  made  it  desirable  to  fix  a  limit  in  time  to  the  loan, 
both  parties  should  be  consulted,  confer  and  act  together. 
Therefore,  when  one  alone  acted,  we  think  the  better  equity 
is  that  she  loi^e  at  least  this  hard  rule  of  compound  inter' 
est  quoa<l  /loc,  as  to  the  interest  on  annual  interest. 

Of  course  the  interest  at  ten  per  cent  will  continue  tr 
run,  so  far  as  the   principal  debt  is  concerned,  until  paid. 

5,  We  do  not  see  how  this  verdict  and  decree  can  stand, 
iu  the  stale  of  the  pleadings,  as  we  understand  them.  The 
defendant's  pleas  as  to  usury  and  invoking  the  recovery  of 
the  land  by  the  plaintiff  to  enjoy  the  rents,  issues  and 
profits,  were  stricken  by  the  court. 

We  have  held  that  the  plea  of  usury  was  properly 
stricken.  We  think  that  the  other  was  also  properly 
Btricken.    The  true  equity  is  to  sell  the  land,  pay  the  debt 
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out  of  the  proceeds,  and  turn  over  the  balanct?  of  the  fund 
if  any,  to  Wofford ;  if  the  land  does  not  bring  enough  to 
pay  the  debt,  then  pay  it  as  far  as  it  goes,  and  give  a  money 
decree  against  Wofford  for  the  balance.  So  far  as  this 
verdict  and  decree  are  concerned,  as  they  now  stand,  if 
Wofford  does  not  redeem  in  three  months,  his  equity  of 
redemption  is  gone,  but  there  is  no  provision  that  the  debt 
against  him  be  extinguished  in  whole  or  in  part.  His  land 
is  gone,  but  the  debt  is  open  against  him. 

The  verdict  and  decree  do  not  fix  the  value  of  the  land. 
The  verdict  does  not  say  what  it  is  worth,  so  as  to  extin- 
guish the  debt  or  credit  it;  nor  does  it  say  that  plaintiff 
fihall  take  it  as  an  extinguishment  of  the  debt.  It  does 
not  cover,  therefore,  the  issue  of  fact  necessary  to  a  decree, 
even  if  the  pleadings  allowed  it.     . 

When  defendant's  equitable  plea  was  stricken,  what  re- 
mained on  which  to  base  the  verdict?  The  prayer  for  the 
sale  was  withdrawn,  and  thus  it  looks  as  if  nothing  re- 
mained. If  anything  did  remain  in  the  pleadings  to 
authorize  the  jury  to  set  off  the  land  against  the  debt,  unless 
paid  in  three  months,  they  have  not  done  it.  The  jury 
and  the  court  leave  the  defendant  minus  his  land,  with 
the  debt  against  him  not  settled  by  either. 

We  think  tliat  the  old  English  mode  of  entry  and  work- 
ing out  the  debt  of  the  mortgagor  by  the  mortgagee  has 
been  practically  exploded,  in  equity  as  well  as  at  law,  under 
our  system.  The  remedy  by  extent  upon  real  estate  has 
never  been  applied  in  Georgia,  within  our  knowledge. 

If  the  prayer  of  defendant  had  been  granted,  it  would 
involve  constant  trouble  and  dispute,  and  moi*e  lifigation, 
the'  very  circuits  and  multiplicity  of  which  equity  do*^s 
not  favor.  It  would  not  settle  the  contest.  An  equitable 
sale  of  the  property,  and  payment  first  of  this  debt  out  of 
it,  if  enough,  and  balance  to  defendant,  if  more;  if  not 
enough,  credit  and  money  decree  ibr  balance,  is  the  true 
way  to  settle  this  controversy.  It  is  the  only  way  to  do 
it  completely  and  by  one  decree.    If  defendant  does  not 
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make  such  a  defence  and  prayer,  then  the  law  will  take 
away  his  land,  and  a  naked  veidict  for  the  premises  in  dis- 
pute is  the  only  legal  verdict.  What  rights  and  remedies 
he  may  afterwards  have  are  for  the  consideration  of  his 
counsel.  It  is  for  them  to  see,  if  visible,  the  advantage  of 
giving  up  the  land,  and  then  suing,  in  the  teeth  of  the  old 
adage  that  possession  is  nine  points  in  law,  if,  indeed, 
putting  in  and  then  withdrawing  an  equitable  plea  in  this 
case  might  not  be  an  obstacle  in  their  way. 

On  the  whole,  our  conclusion  is  that  the  only  legal  ver- 
dict would  have  been  for  the  premises  in  dispute,  under 
the  pleadings  as  they  stood ;  but  as  the  jury  went  on  and 
adjudicated  a  debt,  the  sum  due  on  it,  and  provided  for  its 
payment  in  a  certain  time,  and  if  not  paid,  barred  the  equity 
of  redemption  on  the  part  of  delendant,  and  neither  fi.\ed 
the  value  of  the  land  nor  extinguished  or  credited  the  debt 
of  defendant,  we  are  constrained,  in  sheer  justice,  and  in 
regard — slight  regard — (o  ?ome  degree  of  pleading,  to  set 
aside  the  verdict  and  to  award  a  new  trial;  and  it  is  bo 
ordered. 

We  do  not  mean  to  say  that,  on  proper  pleadings  by  de- 
fendant, the  verdict  and  decree  mi^lit  not  fis  a  reasonable 
time  within  which  he  be  allowed  to  pay  the  amount  found 
due  before  the  compulsory  sale  in  equity,  if  it  should  be 
thought  reasonable  delay  has  not  been  already  exhausted ; 
but  we  do  mean  to  say  that,  at  some  time  in  the  range  of 
reason,  this  debt  should  be  paid  by  the  sale  of  this  land, 
and  thi-^  controversy  and  litigation  be  thus  settled. 

Judgment  reversed. 

Cited  for  plaintiff  in  error,  Acts  of  1875,  p.  105;  7 
Wait's  Act.  and  Def.,  52 ;  Brown's  Slat.  Frauds,  §§355, 3IJ6 ; 
3  Pars.  Con.,  p.  4,  5 ;  25  (5«,39l;50  M,  644;  25  Am.  R, 
643,  n;  30  Am.R.,38S;  3Parri.,6  and  7,  (NE);  I  Wait's 
Act.  and  Def.  p.  113;  Brown  Fr,  357;  Code,  §2057;  5 
Ga.,33;  49  Id.,  514;  54  Id.,  554;  55  Id,in,ei)l ;  59  Id., 
616;  63  /(/.,  31,  96;  64  Id.,  71;  66  Id,  398,  564;  56  Id.^ 
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33 ;  1  Story  Eq.  Jur.,  64,  E  30  ,  332  ;  20  Am.  R,  756 ;  11 
Id.,  227;  2  Story  Eq.  Jur.,  §10.>,  1018  c,  1019;  55  Ga., 
650-5 ;  57  /rf.,  601,  605 ;  Pom.  Eq.  Jur.,  1227;  2  Jones  on 
Mort,  1557,  1561,  1571-2. 

For  defendant  in  error,  3  Pars.  Con.,  p.  5,  6,  8,  9,  10; 
Story,1015n.;  Brown  on  Fr.,3:)7;  Bishop  on  Con.,  §gl67, 
173;  64  6^^,492;  25  /^Z,  391 ;  61/^,275;  37  /J.,  384; 
57  Id.,  60,  61,  601 ;  61  Id,  458  ;  54  Id,  45  ;  64  Id,,  492  ; 
II  Barb.,  80,  00 ;  61  Ga,  275  ;  37  Id,  384  ;  Code,  §§2056, 
3085 ;  4  Johns.  Ch.,  140 ;  63  Ga.,  159 ;  61  Id,  400 ;  60  Id., 
688-  59  Id.,  507;  55  M,  650. 


Markham  vs.   Huff. 

1.  Where  the  remedy  at  law  is  not  as  full,  complete  and  adequate  as 
it  is  in  equity,  this  will  not  deprive  equity  of  jurisdictiou,  although 
there  may  exist  a  common  law  remedy. 

2.  A  landlord  having  foreclosed  a  mortgage  in  the  county  of  the  rea 
idcncc  of  his  tenant,  which  was  difJerent  from  the  county  w^here 
the  rented  premises  were  and  where  the  landlord  livud,  claiming 
divers  sums  of  monev  of  the  tenant  for  breaches  of  the  covenants 

m 

contained  in  the  lease,  and  the  tenant  having  filed  a  bill  denying 
that  he  was  indebted  to  the  landlord  anything,  but  alleging  that 
the  latter  was  indebted  to  him  a  large  sum  of  money  on  account 
of  his  failure  to  ket'pliis  covenants  in  said  lease,  the  foreclosure  of 
the  mortgaij'e  and  the  bill  embraced  all  matters  between  the  par- 
ties growing  out  of  this  lease ;  and  the  remedy  in  this  case  was 
more  lull  and  adeciuate  in  equity  than  at  law. 

3.  Equity  seeks  always  to  do  complete  justice,  and  having  the  parties 
before  the  court  rightfully,  it  will  proceed  to  give  full  relief  to  all 
parties  in  reference  to  the  subject-matter  of  the  suit,  provided  the 
court  has  juris<liction  fur  that  purpose. 

4.  The  plaintiff  having  sought  to  foreclose  his  mortgage  against  tlie 
defendant  in  the  superior  court  of  the  county  of  the  residence  of 
the  latter,  which  was  a  county  other  than  that  where  the  leased 
premis(^s  were  located  and  where  the  plaintiff  lived,  claiming  di- 
vers sums  for  a  breach  of  the  covenants  contained  in  the  lease, 
and  thush  aving  to  some  extent  gone  outside  of  the  statutory  reme- 
dies provided  for  landlords  in  the  collection  of  rents  against  their 
tenants,  the  whole  subject-matter  of  the  lease,  the  covenants  of 
the  parties  thereto  and  the  breaches  thereof  are  before  that  court» 
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and  the  same  cannot  be  inquired  into  and  disposed  of  as  well  in 
law  as  in  equity, 
(a.)  The  superior  court,  in  which  it  was  sought  to  foreclose  the  mort- 
gage, as  a  court  of  equity,  has  jurisdiction  to  hear  and  determine 
all  the  matters  between  the  parties  in  this  case ;  and  for  the  purpose 
of  doing  full  and  complete  justice,  it  has  jurisdiction  to  enjoin  any 
actions  or  suits  between  the  parties  growing  out  of  the  lease. 

Hall,  J.,  concurred  on  special  grounds. 

Jackson,  C.  J.,  dissented. 

April  15,  ISftl. 

Landlord  and  Tenant.  Jurisdiction.  Equity.  Before 
Judge  Simmons.  Bibb  Superior  Court.  October  Term, 
1883. 

W.  A.  HufF  filed  his  bill  in  Bibb  county  against  William 
Markham,  of  Fulton  county,  alleging,  in  brief,  as  follows: 
On  October  16, 1879,  Huff,  in  connection  with  P.  F.  Brown, 
as  his  partner,  leased  from  Markham  a  hotel  in  Atlanta, 
known  as  the  Markham  House,  for  $10,000.00  per  annum, 
payable  semi-monthly,  if  Markham  so  desired.  The  con- 
tract of  lease  was  as  follows : 

'*  Said  William  Markham  rents  and  leases  to  said  Huff  & 

Brown  the  property  known  as  the  Markham  House,  in  the  city  of  At- 
lanta, Ga.,  on  the  lot  extending  from  Loyd  street  back  to  a  line  five 
feet  beyond  the  ])rosent  back  fence  and  parallel  with  it,  the  rent  or 
lease  to  continue  for  five  years  from  the  18th  day  of  October,  1879, 
with  the  privilege  given  to  said  Huff  &  Brown  of  renewing  or  contin- 
uing the  san^  for  five  years  longer  at  the  same  price  and  on  the  same 
condilions.  TUq  said  Huff  &  Brown  agree  to  pay  said  Markham  for 
said  Markham  House  and  furniture  contained  therein  ten  thousand 
dollars  ($10,000.00)  per  annum,  payment  to  be  made  monthly,  say 
on  the  5t!i  day  of  each  month  for  the  preceding  month,  ana  each 
payment  to  he  the. sum  of  eight  hundred  and  thirty-three  -fih  dollars 
($833.33).  The  first  payment  to  be  made  on  the  5th  day  of  next 
November,  and  which  will  be  for  the  fractional  part  of  the  present 
month,  sav  from  the  18th of  October  inst.  to  the  first  of  next  Novem- 
bcr.  The  said  Huff  <fe  Brown  are  to  use  the  house  for  hotel  purposes 
and  no  other.  Thty  are  to  take  the  hotel  and  furniture  in  its  present 
condition  and  keep  it  in  like  condition,  the  natural  wear  and  tear  ex- 
cepted, and  at  the  expiration  of  the  lease  to  return  it  in  like  condi- 
tion. It  is  understood  that  the  bedding,  table-linen,  towelsy  curtains, 
carpets,  etc.,  are  to  be  kept  up  and  retamed  in  condition  as  now  re- 
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ceived,  an  inventory  of  which  is  to  be  made  and  kept  as  a  part  of 
this  contract.    And  the  said  Huff  &  Brown  shall  have  the  privilege 
of  buying  the  inventoried  property  for  the  sum  of  twelve  thousand 
dollars  ($12,000.00)  at  any  time  during  the  first  twelve  months  of  this 
lease.     And  if  such  purchase  shall  be  made,  then  the  annual  rent  of 
the  Markham  House  shall  be  reduced  to  eight  thousand  five  hundred 
dollars  ($S,50  ))  per  annum,  and  be  paid  in  like  monthly  installments, - 
as  before  mentioned.    The  said  Hufi'<&  Brown  are  to  keep  the  house 
neatly  painted  and  kalsomined  on  the  inside  and  to  keep  the  wells 
and  pumps  in  good  order ;  also  to  keep  the  gas  and  water-pipes, 
plumbing  and  cooking  apparatus,  etc ,  in  good  repair.     It  is  fully 
agreed  that  the  Markham  House  shall  be  kept  in  every  respect  as  a 

first-class  hotel (Markham  reserved  the  use  of  certain 

rooms  and  certain  other  privileges,  not  material  here.  Provision  is 
made  in  case  of  the  death  of  any  one  of  the  parties,  or  of  tlie  de- 
struction or  injury  of  the  hotel  by  fire  or  storm.) The  said 

Hufi*  &  Brown  are  to  run  the  house  at  their  own  expense  and  pay  for 
gas  and  city  water  that  they  use,  having  the  right  to  use  the  water  on 

the  premises  as  they  please Tlie  said  Markham  hereby 

agrees  to  place  a  marble  tiling  fioor  in  the  office,  and  to  face  the  front 
of  brick  columns  with  iron  casing  as  far  up  as  the  rock  partition  in 
the  middle  of  the  column,  and  to  give  possession  of  the  ofifice  now 
occupied  by  J.  C.  Peck  within  the  next  thirty  days.  The  tiling  to 
be  laid  within  nine  mouths  from  this  date,  and  the  facing  of  the  brick 
columns  to  be  done  within  nine  months.  The  (said)  Markham  also 
agrees  to  repair  the  steam  boiler  in  the  kitchen  by  putting  in  new 
flues  and  whatever  else  may  be  necessary  to  render  it  safe  and  in  a 
good  working  condition.  The  said  Markham  hereby  agrees  to  keep 
the  outside  of  the  building  properly  painted  and  to  keep  the  roof  in 
proper  condition,  etc.** 

Below  this  appears  the  following: 

**  Atlanta,  September  20,  1880. 

"The  said  Markham  within  named  having  reduced  the  rent  on  the 
within  lease  or  contract  for  the  first  year  to  seven  thousand  ($7,000.00) 
dollars,  now  agrees  to  reduce  the  rent  for  the  second  year,  and  no 
longer,  to  seven  thousand  five  hundred  dollars  ($7,500.00),  and  the 
rent  to  be  paid  montlily  as  heretofore  and  as  specified  in  the  within 
contract  or  lease.  It  is  also  agreed  that  the  futting  down  of  the 
tiling  in  the  office  room  named  in  the  within  contract  is  not  to  be 
done  during  tlio  second  year.  The  balance  of  the  within  contract  or 
lease  to  remain  in  force  against  all  the  parties.  The  said  P.  F.  Drown, 
of  the  firm  of  Hufl'&  Brown,  is  to  remain  at  said  Markham  House 
during  the  said  second  year,  and  give  the  business  his  personal  at- 
tention.'' 
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Afterwards,  on  July  10,  18S1,  HufF  assumed  the  entire 
responsibility  of  the  lease,  Brown  selling  out  to  him  and 
retiring.  Huff  and  Markham  then  executed  a  contract  as 
follows : 

''AThcreas,  on  the  16th  day  of  Octooer,  1879,  William  Markham 
entered  into  a  contract  with  W.  A.  Hutf  and  Philip  F.  Brown,  where- 
by the  said  Markham  leased  to  the  said  Huflf  &  Brown  the  Mark- 
ham House  hotel  property,  which  contract  is  in  writing,  signed  by  all 
of  the  parties,  and  for  greater  certainty  as  to  its  provisions,  the  same 
is  hereby  referred  to. 

''And  whereas,  the  said  Brown  has  sold  to  the  said  Huff  his  inter- 
est in  and  under  said  lease,  the  said  Ilaff  having  agreed  with  said 
Brown  to  fully  carry  out  said  contract  with  said  Markham  in  every 
particular;  and  whereas,  the  said  Huff  desires  to  continue  to  run  the 
said  hotel  under  said  original  contract  for  the  unexpired  tarm  called 
for  therein:  Now,  this  contract  entered  into  this  the  19th  day  of 
July,  A.  D.  1861,  by  and  between  William  Markham  and  William  A. 
Huff,  witnesseth  that  in  consideration  of  the  premises  and  in  consid- 
eration of  the  benefit  accruing  to,  and  to  be  derived  by,  said  Huff,  by 
reason  of  said  Markham  consenting  that  said  Huff  may  individually 
run  said  hotel  business  under  said  original  contract,  and  that  said 
Brown  may  retire  from  the  management  of  said  business,  and  that 
said  Markham  shall  look  to  said  Huff  alone  for  the  future  performance 
of  said  contract,  the  said  Huff  hereby  agrees  and  contracts  to  carry 
out  and  fully  perform  all  the  covenants  and  agreements  and  stipula- 
tions specified  in  said  original  contract  in  as  full  and  ample  manner 
as  the  said  Huff  &  Brown  would  have  been  bound  to  perform  the  same, 
had  there  been  no  change  in  the  management  and  copartnership  of  said 
hotel.  To  secure  the  full  and  complete  performance  of  said  original 
contract  as  (on  the)  part  of  said  Huff.  .  .  .  (Huff  here  gave  to 
Markham  a  mortgage  on  certain  personal  property,  and  also  on  cer- 
tain realty). 

.  .  .  .  *'It  is  distinctly  understood  and  agreed  that  the  taking 
of  this  mortgage  by  said  Markham  shall  in  no  way  affect  the  right  Of 
said  Markham  as  against  said  Huff  under  said  original  contract,  and 
said  Markham  may  use  all  the  remedies  for  the  enforcement  of  said 
contract  given  to  landlords  under  the  law  of  said  state,  in  case  said 

contract  is  not  complied  with,  etc 

"And  the  said  Markham  hereby  obligates  himself  to  said  Huff  to 
carry  out  and  fully  perform  all  the  obligations  mentioned  in  said  orig. 
inal  contract,  the  same  as  he  would  have  been  bound  to  do  had  the 
said  Huff  &  Brown  continued  to  run  said  hotel  jointly." 

Under  the  first  contract,  he  and  Brown  entered  into  pos- 
session, and  after  the  retirement  cf  Brown,  he  continued  in 
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possession  until  the  present  time.  The  rents  were  regu- 
larly paid  until  October  18, 1882,  when,  on  account  of  the 
injurious  and  counter-claims  hereinafter  stated,  he  refused 
to  pay  the  monthly  rents,  insisting  that  Markham  had  no 
right  to  collect  them  until  he  should  have  responded  for 
the  injuries  hereafter  stated,  the  damages  arising  from 
which  were  placed  at  $25,000.00.  From  the  time  of  the 
refusal  to  pay  rent  to  the  filing  of  the  bill,  even  if  no  re- 
coupment were  allowed,  the  amount  due  to  Markham 
would  be  less  than  $7,000.00.  On  January  5,  1883,  Mark- 
ham sued  out  and  placed  in  the  hands  of  the  sheriff  of 
Fulton  county  a  process  to  dispossess  Huff  as  a  tenant 
holding  over,  for  non-payment  of  rent,  claiming  that 
$1,586.86  was  due.  Huff  filed  a  counter-affidavit  and  gave 
bond,  and  tlie  proceeding  was  returned  to  Fulton  superior 
court  for  trial.  On  March  5, 1883,  Markham  sued  out  a 
similar  process,  claiming  the  sum  of  $1,600.00  to  be  due 
for  rent  from  January  3  to  March  5.  Another  counter- 
affidavit  was  filed  and  bond  given,  and  the  case  returned 
to  Fulton  superior  court  for  trial.  When  the  first  proceed- 
ing was  instituted,  application  was  made  to  the  judge  of 
the  superior  court  of  the  Atlanta  circuit  for  injunction,  on 
the  ground,  among  others,  that  Markham  could  and  would 
institute  monthly  or  semi-monthly  the  same  kind  of  pro- 
ceeding, and  annoy  and  harass  Huff  with  a  multiplicity  of 
suits  growing  out  of  the  same  matter.  On  the  hearing  of 
(he  application  for  injunction,  counsel  for  Markham  in- 
sisted that  there  could  be  no  other  such  proceeding,  but 
rhat  the  whole  claim  for  rent  up  to  the  time  of  the  trial 
was  involved  in  that  proceeding.  The  injunction  was  re- 
fused, whether  on  that  ground  alone  complainant  is  unable 
to  tell.  Complainant  is  not  indebted  to  Markham  any 
sum  whatever ;  but  Markham  has  injured  him  by  breach  of 
hia  cross-covenants  in  the  sum  of  $25,000.00.  He  failed 
and  refused  to  repair  and  put  in  order  the  range  mentioned 
in  the  lease,  and  compelled  complainant  to  purchase  and 
put  up  one  at  an  expense  of  $600.00.    Complainant  has 
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also  built  a  kitchen  or  cooking  apparatus  at  a  cost  of 
1 1,000.00,  which  was  absolutely  necessary,  and  which  Mark- 
ham  agreed  to  do,  but  refused  to  comply  with  his  agree- 
ment. Markham  has  also  refused,  up  to  the  present  time, 
to  put  down  the  marble  tiling,  notwithstanding  he  well 
knew  that  his  agreement  to  do  so  was  one  of  the  main  in- 
ducements to  the  lease,  and  though  it  was  stated  that  com- 
plainant would  not  hava  tho  hotel  without  the  tiling  was 
put  down.  The  damage  U  alleged  to  be  $10,000.  Mark- 
ham  has  further  refused  to  paint  the  outside  of  the  hotel, 
though  four  years  of  the  time  have  expired.  The  outside 
of  the  building  is  old  and  dingy  in  appearance,  and  unat- 
tractive to  guests  and  visitors.  The  damage  is  set  at 
J5,000.00.  Markliam  has  further  refused  to  keep  the  roof 
from  leaking,  or  to  repair  the  game,  although  he  has  full 
knowledge  tliat  it  leaks  in  a  great  many  places,  damaging 
the  walla  and  furniture,  and  driving  the  guests  into  other 
parts  of  the  building.     The  damage  is  set  at  $3,003.00. 

Complainant  alleges  that  lie  has  put  into  the  liouse  about 
$21 ,000.00  worth  of  property  and  decorati  ve  Improvements. 
When  he  entered  the  hotel,  the  inner  walls  were  poorly 
painted  and  were  old  and  dingy ;  most  of  the  lamps  were 
oheap,  common  and  badly  worn;  there  was  no  Ruitahle 
range  and  kitchen,  and  new  rooms  were  needed  for  vis- 
itors and  guests.  Complainant  purchased  and  put  down 
carpets  of  superior  quality,  painted  the  inner  walls  in  oil, 
and  frescoed  tho  otiice  and  arcade  at  great  expense,  built 
a  kitchen,  furnished  a  range,  and  built  and  furnished  eight 
new  rooms,  besides  purchasing  many  other  things,  such  as 
linen,  towels,  curtains,  and,  in  fact,  evcryihing  necessary 
to  the  use  of  a  first-class  hotel,  amounting  in  the  aggregate 
to  $21,000.00.  All  of  this  property  is  now  in  the  hotel, 
ordinary  wear  and  tear  excepted;  and  if  complftinant  is 
ejected,  Markham  will  become  improperly  possessed  of 
the  property  bo  purchased,  and  obtain  the  benefit  of  the 
improvements  so  made ;  and  this  complainant  believes  to 
be  hift  olgect. 
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Complainant  alleges  that,  on  May  29,  1883,  Markham 
made  affidavit,  claiming  double  rents  from  January  3, 1883, 
covering  the  period  for  which  complainant  had  already 
given  bond  and  filed  a  counter-affidavit.     In  this  last  pro- 
ceeding, Markham  claims  over  $8,000.00,  of  which  $1 ,900.00 
is  for  single  reuc  to  January  3,  1883,  and  $7,000.00  for 
double  rent  after  that  time.     This  proceeding  was  placed 
in  the  hands  of  the  sheriflf  of  Fulton  county,  and  contem- 
poraneously Markham  foreclosed  the  mortgage  held  by 
him  on  the  personal  property  of  complainant,  and  caused 
the  clerk  of  Bibb  superior  court  to  issue  a  mortgage ^.yb. 
This  he  threatens  to  levy  at  once  on  all  the  personalty 
covered  by  it,  and  to  advertise  and  sell  the  same.     If  he 
is  allowed  to  do  so,  it  will  eifectually  prevent  complainant 
from  continuing  and  carrying  on  his  business,  and  will 
work  irreparable  injury  to  him.     The  affidavit  of  fore- 
closure made  by  Markham  was  as  follows : 

''Georgia— Bibb  Coun 

Personally  appeared  before  me,  Matt.  R.  Freeman,  a  notary  pub- 
lic aud  ex'officio  justice  of  the  peace  in  and  for  said  county,  William 
Markham,  who,  on  oath,  says  that  William  A.  Huff,  of  said  county,  is 
indebted  to  hiui  on  the  annexed  mortgage  the  sum  of  nine  thousand 
five  hundred  and  thirty-seven  and  89-100  dollars,  besides  interest, 
said  sum  being  made  up  of  the  following  items,  to-wit:  $703.32  for 
rent  under  its  lease  mentioned  in  the  annexed  contract,  and  due  Not 
vember  18, 1882 ;  $380.06  rent  due  under  said  lease  December  3,  1882 ; 
$393.89  for  rent  under  same  lease  due  December  18,  1882 ;  $389.77  for 
rent  due  January  3,  1883,  each  of  said  sums  bearing  interest  from 
time  same  became  due  as  above ;  also  the  following  sums,  in  par- 
of  first  named  sums,  to-wit :  Ten  thousand  dollars  for  damage  and  in- 
jury by  said  Huff  to  the  furniture,  carpets,  crockery,  table-ware, 
linen,  bed  and  table  linen,  bedding,  silverware  and  other  things  in- 
cluded in  the  inventory  referred  to  as  part  of  the  contract  in  the  said 
mortgage  and  lease ;  also  five  tliousand  damage  and  injury  caused 
to  said  Markham,  by  damage  to  the  general  character  and  reputation 
of  the  said  hotel,  by  said  H  iff  failing  to  comply  with  his  contract  to 
keep  up  the  same  as  a  first-class  hotel,  and  letting  it  run  down  in 
character  by  his  negligence  and  inattention  to  the  same;  all  such 
amounts  and  interest  as  aforesaid,  and  now  justly  due  to  deponent.'' 

Each  of  these  items  complainant  denies,  and  charges 
that  Markham  has  injured  him  as  already  stated. 
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The  prayer  was  for  an  injunction  to  restrain  Markham 
from  proceeding  under  the  foreclosure  of  the  mortgage,  or 
from  proceeding  to  evict  complainant  as  a  tenant  holding 
over  for  double  rent;  that  an  account  of  the  claims  of  the 
parties  be  had,  and  decree  be  entered  for  the  amount  due 
complainant;  that,  in  order  to  prevent  a  multiplicity  of  suits, 
all  suits  and  proceedings  touching  the  lease- con  tract  and 
rent  claims  be  enjoined,  and  that  all  matters  in  dispute  be 
determined  on  the  trial  of  this  bill. 

Attached  to  the  bill  as  exhibits  were  the  original  con- 
tract of  lease,  the  second  or  renewed  conlract,  the  affida- 
vit of  Markham  foreclosing  the  mortgage,  and  the  mortgage- 
itaalf,  all  of  which  are  set  out  above. 

Defendant  demurred  to  the  bill  for  want  of  equity,  and' 
beciiuse  IhLTe  was  an  adequate  common  law  remedy.  He 
also  (Icniiinod  to  tiiat  portion  of  the  bill  relating  to  dam- 
ages from  failure  to  put  down  marble  tiling  in  the  oflice 
to  paint  the  outside  of  the  building  and  to  keep  the  roof  in 
repair,  because  the  allegations  concerning  them  were  too 
general;  also  to  tiie  allegations  concerning  the  expendi- 
ture of  $21,000.00  by  plaintiff,  because  they  were  insuffi- 
cient to  warrant  a  recovery ;  also  to  the  bill,  because  the 
copies  of  the  mortgage^. yb.  and  the  statutory  proceedings 
pending  in  Fulton  superior  court  were  not  exhibited 
thereto;  ako  to  all  parts  of  the  bill  not  strictly  defensive 
to  the  foreclosure  of  tlie  mortgage,  because  the  sole  defend- 
ant to  Ihe  bill  resides  in  Fulton  county,  while  tlie  bill  is 
filed  in  Bibb  county,  because  the  proceedings  pending  in 
Fulton  county  are  for  the  recovery  of  real  estate,  and  the 
superior  court  of  that  county  alone  has  jurisdiction,  and 
the  question  of  the  liability  for  double  rent  is  not  involved 
in  the  defence  to  tlie  mortgage. 

The  court  overruled  the  demurrers,  and  defendant  ex- 
cepted, 

K  N.  Brotlss;  Lanier  &  Ajudsbson,  for  plaintiff  ia 
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Lyon  &  Gresham  ;  W.  A.  Hawkins,  for  defendant. 

Blandford,  Justice. 

1,  2,  3.  Where  the  remeay  at  law  is  not  as  full,  complete 
and  adequate  as  it  is  in  equity,  this  will  not  deprive  equi- 
ty of  jurisdiction,  although  there  may  exist  a  common  law 
remedy.  Code,  §3095.  See  35  (?a.,261 ;  /rf.,2l6;  16  7J/., 
(56;  36  /rf.,  545;  8  /'/.,  459.  These  cases  fully  sustain 
and  illustrate  the  principle  stated. 

Looking  at  the  facts  of  this  case,  plaintiff  in  error  has 
foreclosed  a  mortgage  in  Bibb  superior  court  upon  the 
property  of  defendant,  wherein  he  claims  divers  sums  of 
money  of  defendant  for  breaches  of  the  covenants  con- 
t-aified  in  tlie  lease  of  the  Markham  House;  defendant  de- 
nies these  breaches,  and  contends  that  he  is  not  indebted 
to  the  plaintiff  anything,  but  that,on  the  contrary, plaintiff 
is  indebted  to  him  a  large  sum  of  money  on  account  of  his 
failure  to  keep  his  covenants  in  said  lease.  The  fore- 
closure of  the  mortgage  by  the  plaintiff  and  the  bill  filed 
by  the  defendant  embrace  all  matters  between  the  parties 
growing  out  of  this  lease,  so  that  it  appears  to  us  that  the 
remedy  is  more  full  and  adequate  in  equity  than  at  law. 
Equity  seeks  always  to  do  complete  justice  ;  hence,  hav- 
ing the  parties  before  the  court  rightfully,  it  will  proceed 
to  give  full  relief  to  all  parties  in  reference  to  the  subject- 
matter  of  the  suit,  provided  the  courts  have  jurisdiction 
for  that  purpose.     Code,  §3085. 

4.  The  plaintiff  in  error  having  sought  to  foreclose  his 
mortgage  against  defendant  in  error  in  the  superior  court 
of  Bibb  county,  in  which  he  claimed  divers  sums  for  a 
breach  of  the  covenants  contained  in  the  lease,  thus  hav- 
ing to  some  extent  gone  out  of  the  statutory  remedies  pro- 
vided for  landlords  in  the  collection  of  rents  against  their 
tenants,  the  whole  subject-matter  of  the  lease,  the  cov- 
enants of  the  parties  thereto  and  the  breaches  thereof  are 
before  that  court,  and  the  same  cannot  be  inquired  into 
and  disposed  of  at  law  as  well  as  in  a  court  of  equity. 
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The  superior  court  of  Bibb  county,  as  a  court  of  equity, 
has  jurisdiction  to  hear  and  determine  all  such  matters 
between  the  parties  in  this  case,  and  for  the  purpose  of 
doing  full  and  complete  justice,  that  court  has  jurisdiction 
to  enjoin  any  actions  or  suits  between  said  parties  growing 
out  of  $aid  lease.  Without  this  power,  the  court  could  not 
do  full  and  complete  justice  between  the  parties. 

The  plaintiff  in  error  having  appealed  to  the  superior 
court  of  Bibb  county  and  submitted  to  its  jurisdiction  in 
seeking  to  foreclose  his  mortgage  agiiiost  the  defendant, 
will  have  also  to  submit  to  the  equitable  jurisdiction  of 
that  court  when  invoked  by  his  adversary,  when  it  is  shown 
that  this  exercise  of  jurisdiction  is  necessary  to  afford  an 
adequate,  full  and  complete  remedy,  and  the  same  is  nec- 
essary to  do  complete  justice  between  the  parties  in  this 
case,  and  that  court  will  proceed  to  give  full  relief  to  the 
parties  in  reference  to  all  matters  growing  out  of  said 
mortgage,  the  subject  of  the  suit,  and  settle  by  one  decree 
the  numerous  issues  between  the  parties  growing  out  of 
the  lease. 

When  a  person  goes  out  of  the  county  of  his  residence, 
and  seeks  relief  at  law  against  another  in  the  county  of  the 
latter's  residence,  in  such  case,  when  it  may  become  neces- 
sary, according  to  the  principles  of  equity,  to  adjust  the 
matters  in  controversy  between  the  parties  to  said  action 
at  law,  at  the  instance  of  the  defendant,  the  superior  court 
having  jurisdiction  of  said  action  at  law,  may,  as  a  court 
of  equity,  entertain  a  bill,  and  may  decree  and  grant  full 
and  complete  relief  to  the  parties  before  it,  and  has  juris- 
diction to  grant  relief  against  the  plaintiff  in  the  action  at 
law,  although  he  may  not  reside  in  the  county  where  such 
bill  is  filed,  his  conduct  in  appealing  to  said  court  is  equiv- 
alent to  consenting  to  the  jurisdiction  of  the  same,  as  to  all 
matters  growing  out  of  said  action  at  law. 

In  this  case,  there  is  equity  in  the  bill  of  defendant  in 
error,  and  the  superior  court  of  Bibb  county,  as  a  court  of 
equity,  has  jurisdiction  of  the  same,  and  the  decree  of  the 
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court  overruling  the  demurrer  of  the  plaintiff  in  error  and 
sustaining  the  bill  is  hereby  affirmed. 

Hall,  Justice,  concurred  specially,  but  furnished  no 
written  opinion.  He  based  his  concurrence  on  the  special 
facts  of  this  case. 

Jackson,  Chief  Justice,  dissenting. 

I  dissent  from  the  judgment  of  the  majority  of  the  court, 
affirming  the  judgment  of  the  superior  court,  because  the 
case  is  res  adjudicata  adversely  to  that  judgment.  It  is 
due  to  the  court  below  to  say  that  the  point  making  it  res 
adjudicata  had  not  been  adjudicated  when  the  demurrer 
to  the  present  bill  was  overruled  by  that  court ;  but  after 
that  court  had  decided  on  the  bill  now  before  us,  a  bill  pre- 
cisely like  this,  between  the  same  parties,  was  dismissed  by 
the  superior  court  of  Fulton  county,  and  that  judgment  of 
dismissal  was  affirmed  by  this  court  on  demurrer  thereto, 
on  the  ground  that  there  was  no  equity  in  it.  If  there  was 
no  equity  in  this  case  when  brought  here  from  Fulton, 
there  certainly  can  be  none  in  it  when  brought  here  from 
Bibb.* 

If  Fulton  superior  court  had  judication,  its  judgment 
affirmed  by  this  court  concludes  the  parties.  That  Fulton 
superior  court  did  have  jurisdiction  is  indisputable,  be- 
cause Miirkham,  the  defendant  to  the  bill,  and  the  only 
defendant  to  it,  resides  in  Fulton.  Therefore,  if  the  bill  now 
before  us  from  Bibb  be  the  same  bill  which  was  before  us 
from  Fulton  last  term,  Huff  is  concluded  by  the  judgment 
in  Fulton  superior  court  affirmed  here  last  term. 

Is  it  the  same  bill  ?  It  is  the  identical  bill  now  before 
us.  It  raises  the  same  issues,  invokes  the  same  relief,  and 
prays  for  the  same  damages.  There  is  but  one  point  of 
difference  between  the  two,  and  that  is  that  Markham 
sued  Huff  in  Bibb  superior  court  to  foreclose  a  mortgage 
on  real  estate  there,  given  to  secure  the  rent  of  the  hotel, 
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and  this  bill  now  before  us  was  filed  to  enjoin  that  fore- 
closure and  for  relief  against  Markham  for  failure  on  his 
part  to  comply  with  the  terms  of  the  lease,  to  the  great 
damage  of  HulT;  whereas  in  the  case  from  Fulton,  the 
mortgage  on  realty  in  Bibb  was  of  course  not  involved^ 
Bibb  county  acquired  jurisdiction  by  reason  of  Markham's 
suing  Huff  tliere,  so  far  as  to  defend  that  suit,  and  to  stay 
proceedings  io  foreclose, but  not  to  givo  a  decree  for  dam- 
ages against  Markbam,  unless  strictly  springing  out  of  that 
mortgage,  the  suit  to  foreclose  which  gave  jurisdiction  to 
the  Bibb  court. 

So  that,  when  it  was  decided  that  Huff  had  no  equity 
against  Markham  to  stop  the  collection  of  his  rent  over- 
due, by  this  court,  in  the  case  from  Fulton,  which  county 
had  full  and  complete  jurisdiction,  the  effect  of  that  decis- 
ion is  that  he  had  no  equity  to  stop  the  mortgage  in  Bibb, 
to  collect  the  same  rent — the  equitable  facts  alleged  in 
the  two  bills  being  precisely  the  same. 

The  judgment  from  which  I  dissent  reaches  the  remark- 
able result  that  a  court  having  only  partial  jurisdiction  of 
the  person  of  the  defendant,  to-wit,  to  grant  complainant 
relief,  stopping  the  mortgage  process  until  certain  eq-uitiea 
could  be  adjusted,  can  overrule  a  decision  in  another  court, 
between  the  same  parties,  which  had  complete  jurisdiction 
of  the  whole  case  for  all  equitable  purposes ;  and  thus  the 
less  j  urisdiction  would  possess  not  only  greater  powers,  but 
powers  unheard  of  before  in  any  court,  of  reversing  a  judg- 
ment between  the  same  parties  on  the  sam3  allegations  of 
equity. 

It  is  vain  to  reply  that,  in  the  case  when  here  from  Ful- 
ton, the  landlord  was  pursuing  his  statutory  rights  to  eject 
the  tenant  for  non-payment  of  rents,  whereas  in  Bibb  he 
was  enforcing  a  lien  to  secure  those  rents.  No  substantial 
distinction  exists  between  the  two  remedies,  so  far  as  equi- 
table rights  to  stop  the  landlord  are  concerned.  If  he  haa 
BQch  rights,  not  springing  out  of  the  mortgage  alone,  bat 
out  of  the  lease,  equity  would  ioterpoee  as  soon  to  suspend 
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the  collection  of  the  rent  notes  by  the  ordinary  mode  as 
by  their  collection  by  the  foreclosure  of  the  mortgage. 
If  the  tenant  had  no  equity  to  deny  payment  of  the  notes 
he  gave  for  the  lease  of  the  hotel,  it  is  very  hard  to  find 
an  equity  he  would  have  to  deny  payment  of  the  same 
notes  secured  by  mortgage,  unless  that  equity  sprang  di- 
rectly out  of  the  mortgage,  independently  of  the  lease,  of 
which  there  is  no  pretense.  The  very  same  equity  which 
the  tenant  set  up  against  the  notes,  to-wit,  the  damages 
done  him  by  the  landlord's  breach  of  the  covenants  of  the 
lease,  is  the  equity,  and  the  only  equity,  which  he  now 
sets  up  against  the  mortgage. 

But  to  make  assurance  doubly  sure,  it  is  expressly  stip- 
ulated in  the  lease  itself  that  the  taking  the  mortgage,  with 
all  the  rights  and  remedies  therein  given,  shall  not,  in  the 
slightest  degree,  affect  tlie  rights  and  remedies  of  the  land- 
lord. So  that,  whatever  right  he  had  to  collect  the  notes 
by  the  proceeding  under  the  statute,  over  any  so-called 
equities  which  Huff  might  set  up,  Markham  reserved  the 
same  in  respect  to  the  collection  of  the  mortgage.  The 
original  lease  was  made  to  Brown  &  Huff,  and  Huff 
bought  out  Brown,  and  to  get  Markham's  assent  thereto, 
and  to  make  him  as  secure  as  if  Brown  had  remained  one 
of  the  lessees,  Huff  gave  the  mortgage  sued  in  Bibb  supe- 
rior court.  Therein  are  these  words:  "It  is  distinctly 
understood  and  agreed  that  the  taking  of  this  mortgage  by 
said  Markham  shall  in  no  way  affect  the  right  of  said  Mark- 
ham  as  against  said  Huff  under  said  original  contract,  and 
said  Markham  may  use  all  the  remedies  for  the  enforce- 
ment of  said  contract  given  to  landlords  under  the  law  of 
said  state  in  case  said  contract  is  not  complied  with,''  etc. 

Yet,  in  the  teeth  of  tliis  agreement,  of  this  solemn  cove- 
nant, it  is  held  by  the  majority  of  this  court  that  a  judg- 
ment affecting  Markham's  rights  to  the  extent  of  allowing 
Huff  equities,  which,  outside  of  the  taking  the  mortgage, 
this  court  unanimously  li^Ul,  when  the  case  was  Iiere  from 
Fulton,  Huff  did  not  have,  and  enjoining  Markhim  from 
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prosecuting  in  his  own  county,  where  the  property  leased 
lay,  "  all  the  remedies  for  the  enforcement  of  said  contract 
given  to  landlords  under  the  law,"  be  affirmed ;  and  in  so 
deciding,  in  my  judgment,  with  great  deference  and  respect 
to  theirs,  I  must  say  it  has  not  6nly  reversed  what  d  unan- 
imous court  between  the  same  parties  declared  to  bo  the 
law  of  the  case  here  made  at  the  very  last  term,  but  has 
annulled  the  agreement  and  covenant  between  the  parties; 
and  all  this  has  been  done,  too,  in  violation  of  the  spirit  of 
the  constitution,  which  gives  to  all  men  the  right  of  trial 
in  equity  cases,  if  relief  be  substantially  prayed  against 
them,  in  their  own  counties.  The  effect  of  the  decision  is 
to  transfer  the  whole  case  from  Fulton,  the  residence  of 
the  defendant,  to  Bibb  county,  the  residence  of  the  com- 
plainant, contrary  to  the  law  and  the  constitution,  as  I  in- 
terpret them. 
Therefore,  I  put  this  dissent  on  record. 


White  vs.  Barlow. 

1.  If  a  ditch  for  mining  purposes  be  cut  through  land  by  the  owners 
thereof,  for  use  in  connection  with  mines  upon  such  land,  the  sale 
of  the  land  under  execution  will  convey  the  ditch,  although  no  ex- 
press mention  of  it  may  be  made  in  the  levy  or  the  deed ;  and  the 
water  in  such  ditch,  which  gives  it  its  value  for  mining  purposes, 
passes  with  it. 

(a.)  Where  the  legislature  chartered  a  company  and  authorized  it  to 
dig  a  ditch  so  as  to  convey  the  water  from  certain  creeks  to  its  min- 
ing lands,  and  the  ditch  was  cut  and  used  by  the  company,  in  a 
subsequent  contest  concerning  the  title  thereto,  the  presump- 
tion would  be  that  the  company  acquired  in  the  mode  prescribed 
by  the  charter  the  right  to  cut  the  ditch  and  convey  the  water  over 
the  lands  of  others  after  just  compensation. 

2.  A  tenant  cannot  dispute  his  landlord's  title,  and  the  title  of  the 
landlord  is  good  against  such  tenant,  or  one  holding  under  him 
with  notice. 

3.  A  bill  was  filed  to  recover  certain  property.  The  principal  defend- 
ant filed  a  disclaimer  of  title  as  to  the  property,  but  asserted  that 
it  was  the  property  of  a  corporation  of  which  he  was  the  president, 
and  which  it  was  prayed  should  be  made  a  party,  and  that  the  acts 
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complained  of  as  his  were  really  those  of  the  company.  The  an- 
swer also  set  up  certain  acts  of  the  complainant  as  injurious  to  the 
company,  and  claimed  damages  therefor.  On  demurrer,  the  court 
struck  so  much  of  the  answer  as  related  to  the  wrongful  acts  of 
the  complainant.  The  individual  defendant  excepted ;  the  com- 
pany did  not : 
Held,  that  the  ruling  was  not  one  which  injured  the  plaintiff  in  error, 
and  the  company  is  not  before  this  court. 

4.  Where  an  assignment  of  error  is  based  on  the  refusal  to  admit  cer- 
tain statements  of  a  tenant  in  possession,  such  assignment  cannot 
be  passed  upon  by  this  court,  unless  the  statements  are  set  out. 

5.  The  rejection  of  the  amended  charter  of  the  company  was  not  a 
ruling  which  could  injure  the  individual  member  excepting. 

6.  Nor  could  it  hurt  the  individual  plaintiff  in  error,  who  had  dis- 
claimed title  to  the  property  in  controversy,  that  the  court  submit- 
ted to  the  jury  the  question,  whether  the  evidence  showed  that 
the  ditch  was  being  used  by  the  defendants  in^.  fa,  at  the  time  of 
levy  and  sale  or  not. 

7.  Although  it  would  have  been  better  to  have  charged  that  one  pur- 
chasing from  a  tenant  with  notice  would  be  estopped  from  deny- 
ing the  title  of  the  landlord,  yet  where  it  was  clear  that  the  de- 
fen(lant  had  notice,  the  omission  to  charge  as  to  its  necessity  was 
not  error  which  would  require  a  reversal. 

(a.)  Notice  to  the  president  of  a  corporation  purchasing  property  is 
notice  to  the  corporation. 

8.  Exception  to  a  long  paragraph  of  a  charge  containing  numerous 
points,  without  specifying  any  error  therein,  is  too  general.  The 
charge  in  this  case  was  substantially  right. 

(a.)  One  who  disclaims  all  title  to,  or  interest  in,  property  sued  for 
cannot  be  hurt  by  a  recovery  thereof  bv  the  complainant ;  and  such 
a  verdict  furnishes  no  ground  for  a  motion  for  new  trial  or  excep- 
tion to  this  court  on  his  behalf. 

(6.)  The  law  and  facts  sustain  the  verdict. 

March  11,  1881. 

Title.  Deeds.  Appurtenances.  Mining.  Landlord 
and  Tenant.  Estoppel.  Vendor  and  Purchaser.  Notice. 
Practice  in  Supreme  Court.  Corporations.  Charge  of 
Court.  Before  Judge  Estes.  Lumpkin  Superior  Court. 
October  Term,  1883. 

Barlow  filed  a  bill  against  White  to  recover  possession 
of  a  water  ditch  in  Lumpkin  county,  and  to  enjoin  the  de- 
fendant from  interfering  with  it  or  cutting  and  taking  wa- 
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ter  from  it.  Defendant  disclaimed  title  in  himself,  and  as- 
serted that  he  held  as  president  of  ( h^  Pigeon  Roost  Mining 
Company,  and  that  the  acts  complained  of  were  done  as 
such,  and  it  owned  the  property.  He  amended  his  answer 
by  asking  tliat  the  company  be  made  a  party,  and  alleging 
that  complainant  had  constructed  a  "  aluice-way  and  box  " 
and  ore-shed?,  which  interfered  with  the  use  of  the  prop- 
erty by  the  company,  and  that  complainant  had  com- 
menced suits  which  involved  the  title  to  the  property, 
without  the  shadow  of  right,  and  to  the  injury  of  the  com- 
pany, and  it  was  stated  that  the  company  therefore  prayed 
damages,  injunction,  removal  of  the  sheds,  etc.,  and  gen- 
eral relief 

The  court,  on  demurrer,  Btnick  so  much  of  the  answers 
as  set  forth  the  iiyuries  to  the  company  from  sluices,  etc., 
and  from  the  filing  of  the  bill,  and  prayed  damages  and 
relief. 

On  the  trial,  the  controlling  points  were  as  follows: 
Barlow  claimed  the  ditch  and  water  under  certain 
sheriiTs  deeds  based,  onji.fai.  against  the  Georgia  Com- 
pany in  1S71.  The  levies  were  made  on  the  lots  by  num- 
ber, and  tlie  deeds  conveyed  the  lots  named  with  their 
rights,  members  and  appurtenances,  but  neither  the  levy 
nor  the  deeds  mentioned  the  ditch  by  name,  and  the  sheriff 
testified  that  he  did  not  levy  on  the  ditch  in  terms,  but 
levied  on  whatever  went  with  the  lots.  It  appeared  that 
the  (leorgia  Company  was  incorporated  for  mining  pur- 
poses and  empowered  to  cut  this  ditch,  which  was  done, 
and  the  water  conveyed  to  certain  lots  belonging  to  it, 
from  which  ore  was  "  sluiced  "  to  the  mill ;  and  the  com- 
pany and  its  agents  controlled  it  for  some  years.  The 
Pigeon  Roost  Company  claimed  by  subsequent  deeds, 
some  of  which  specifically  mentioned  the  ditch  ;  and  there 
was  evidence  of  the  use  of  the  ditch  for  working  other 
mines  than  that  of  the  Georgia  Company,  but  it  was  tes- 
tified to  be  since  the  sale,  or  by  consent  of  that  company, 
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and  the  question  was,  whether  the  ditch  passed  under  the 
sheriiPs  deed. 

There  was  also  evidence  to  show  that  one  Weaver  held 
as  a  tenant  under  complainant,  and  that  he  and  one  Parker 
made  a  deed  which  was  one  of  the  muniments  of  title  un- 
der which  the  Pigeon  Roost  Company  claimed ;  also  that 
White,  the  president  of  the  Pigeon  Roost  Company,  had 
notice  of  the  claim  of  complainant  before  he  bought 

The  jury  found  for  the  complainant.  Defendant  moved 
for  a  new  trial,  on  the  following  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law,  equity, 
evidence  and  the  weight  of  evidence^ 

(2.)  Because  the  court  refused  to  allow  the  amendment 
offered  by  defendant  in  his  cross-bill  and  answer,  and  sus- 
tained the  demurrer  to  said  amendment. 

(3.)  Because  the  court  refused  to  permit  the  jury  to 
render  a  verdict  in  favor  of  defendant,  upon  the  conclusion 
of  complainant's  evidence,  upon  motion,  the  sheriff's  deed 
and  Qther  evidence  not  showing  any  title  in  complainant. 

(4.)  Because  the  court  refused  to  permit  John  A.  Parker, 
a  witness  for  the  defendant,  to  testily  as  to  the  statements 
of  John  W.  Weaver,  agent  and  tenant  of  the  complainant, 
as  to  the  ownership  of  the  ditch  in  dispute.  [What  state- 
ments it  was  desired  to  prove  was  not  shown.] 

(5.)  Because  the  court  rejected  from  evidence  the 
amended  charter  of  the  Pigeon  Roost  Company  granted  by 
the  superior  court  in  18S0.  [The  object  of  this  seems  to 
have  been  to  sliow  a  recognition  of  White  and  his  asso- 
ciates as  successors  to  the  original  corporators  under  the 
act  of  1876,  p.  247.  The  amendments  made  were  entirely 
immaterial.] 

(6,)  Because  the  court  refused  the  following  request : 
»'  In  your  inquiry  as  to  Barlow's  title,  as  he  claims  title  by 
virtue  of  a  levy  and  sale  and  sheriff's  deed,  you  will  have 
enid  levy  and  deed  before  you.  Look  into  them  and  see 
w^ietl'er  or  not  said  levy  and  deed  contain  any  legal  speci- 
fication of  said  ditch.     If  they  do  not,  then  no  title  to  th^- 
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ditch  ever  passed  to  Barlow  by  said  deed.  If  you  should 
be  in  doubt  as  to  whether  said  levy  and  sale  included  the 
ditch,  from  the  papers  themselves,  then  you  would  be  au  ■ 
thorized  to  consider  what  J.  P.  Harrison,  sheriff,  testified 
as  to  whether  the  ditch  was  levied  on  or  not.  If  it  should 
appear  the  ditch  was  not  levied  on  by  the  sheriff,  then  the 
sheriff  could  not  sell  or  pass  any  title  to  Barlow,  under 
said  levy,  no  matter  what  may  be  stated  'o  the  sheriff's 
deed.  Look  into  the  evidence ;  if  the  ditch  and  the  water 
therein  were  being  used  by  three  parties  at  that  time  on 
other  property  or  lands  not  contained  in  said  sheriff^s  deed 
to  Barlow,  th  ^a  this  ditch,  in  law,  was  not  an  appurtenance 
to  said  lands  sold  by  the  sheriff,  and  the  title  would  not 
pass  to  Barlow." 

(7.)  Because  the  court  cTiarged  as  follows:  "If  the  gold 
mill  of  the  Georgia  Company  was  on  the  property  pur- 
chased by  the  complainant,  and  the  ditch  in  dispute  was 
used  by  the  Georgia  Oorapany  in  connection  with  said 
mill  in  its  mining  operations,  in  washing  down  ore  to  said 
mill,  the  mere  fact  that  any  of  said  mining  was  done  on 
other  property  was  no  reason  why  the  ditch  could  not  be 
an  appurtenance  to  saidjnill  and  the  lot  on  which  it  stood." 

(8,)  Because  the  court  charged  as  follows:  "If  thejury 
find  from  the  evidence  that  John  W  Weaver  was  in  pos- 
session and  control  or  use  of  the  ditch  in  dispute  as  a  ten- 
ant or  agent  of  Barlow  at  the  time  the  said  Weaver  joined 
in  the  conveyance  of  said  ditch  to  the  Pigeon  Roost  Gold 
Mining  Company,  then  the  said  Weaver  would  be  estopped 
from  denying  that  the  complainant.  Barlow,  was  the  owner 
of  this  ditch,  and  the  purchasers  under  Weaver  would 
likewise  be  estopped  fr^m  disputing  the  fact  that  Barlow 
waj  Ihen  the  owner  of  the  ditch  in  dispute." 

(9.)  Because  the  court  charged  as  follows  :  "A  water- 
ditch  may  be  held,  owned,  used  and  possessed,  bought  and 
sold  and  levied  on  and  sold  as  a  separate  and  independ- 
ent estate.  But  a  water-ditch  may  also  be  an  appurten- 
ant or  incident  to  another  estate.    So  that  a  tract  or  parcel 
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of  land,  when  sold  either  at  private  or  public  sale,  often 
carries  with  it  many  other  things  which  are  not  mentioned. 
For  instance,  if  a  man  sells  a  mill  and  describes  it  as  a 
mill,  the  grant  of  a  mill  carries  with  it  the  head  of  water 
by  which  the  mill  is  operated ;  so  it  also  carries  the  right  to 
flow  the  seller's  land,  and  the  whole  right  of  water  which 
had  been  previously  used  by  the  grantor    so  it  carries  the 
flow  of  water  in  the  race-way ;  and  if  it  draws  its  princi- 
pal supply  of  water  from  a  reservoir  on  the  same  stream, 
at  a  distance  above  the  mill,  then  the  sale  of  the  mill  will 
convey  also  the  upper  dam  and  reservoir.     In  this  case, 
you  will  inquire,  by  examining  the  title  deeds  in  evidence 
and  from  all  the  other  evidence  in  the  case,  what  was  sold 
to  and  what  was  bought  by  the  plaintiff,  L.  M.  Barlow. 
The  plaintiff  insists  that  the  ditch  in  dispute  was  sold  by 
the  sheriff  and  bought  by  him,  with  the  other  property 
which  he  bought ;  that  the  ditch  was  an  appurtenant  or 
Incident  to  the  property  and  passed  by  his  purchase.  Now, 
in  order  to  determine  whether  the  ditch  in  question  is  an 
appurtenant  or  incident  to  the  purchase  of  the  plaintiff, 
Burlow,  you  will  inquire  what  he  did  purchase,  wiiat  was 
on  it,  what  was  it  used  for,  what  Wc^s  the  purpose  for  which 
it  was  before  use:l,  and  what  reasonable  use  it  was  likely 
to  be  put  to,  who  made  or  dug  the  ditch,  who  used  it,  what 
was  it  dug  for,  what  had  it  been  used  for,  on  what  land 
was  it  used;  did  its  use  pertain  to  other  property  whicli 
Barlow,  the  plaintiff,  bought;  was  the  ditch  necessary  to 
the  usual  ordinary  use  and  enjoyment  of  the  other  prop- 
erty?    Had  the  Georgia  Company,  as  whose  property  the 
plaintiff  claimed  it  was  sold,  used  the  ditch  or  water?      If 
so,  what  for?     Was  it  necessary  to  ordinary,  usual  or  con- 
venient use  of  other  property  bought?    These,  and  such  as 
these,  are  pertinent  inquiries  to  enable  you  to  determine 
whether  or  not  the  ditch  and  its  water  now  in  dispute 
passed  to  Barlow  by  his  purchase  or  not.     If  you  believe 
from  the  evidence  t  hat  the  ditch  in  dispute  liad  been  made 
and  used  by  those  under  whom  he  claims  to  work  the  gold 
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mines  or  mills  which  were  on  lands  bought  by  plaintiff, 
and  that  said  ditch  was  necessary  to  the  profitable  conven- 
ient use  and  enjoyment  of  the  other  property  he  had 
bought,  then  it  was  an  appurtenance  or  incident  to  the 
property,  and  if  it  was  such  an  appurtenance  or  incident, 
then  a  purchase  of  the  lands,  mines  and  mil  s  would  con- 
vey with  it  the  ditch  also,  and  that,  too,  without  a  mention 
of  it  in  the  levy  or  the  deed." 

The  motion  was  overruled,  and  defendant  excepted. 

WiER  Boyd;  M.  Q.  Boyd,  for  plaintiff  in  error. 

W.  P.  Price;  R.  H.  Baker;  H.  H.  Perry,  for  defend- 
ant. 

Jackson,  Chief  Justice. 

We  think  that  the  evidence  in  this  record  shows  very 
clearly  title  to  this  ditch  in  the  Georgia  Company.  By  the 
a?t  of  1866,  Pride,  Barlow,  and  such  others  as  should  become 
associated  with  them  as  the  Georgia  Company  for  mining 
purpose,  were  empowered  to  cut  this  ditch.  They  did  so  and 
conveyed  the  water  in  it  to  their  land,  lots  726  and  727, 
and  used  it  to  "  sluice  the  ore,"  to  use  the  mining  phrase,  to 
their  mill,  which  seems  then  to  have  been  operated  by 
steam ;  and  the  company,  by  its  tenants,  watchmen  and 
servants,  controlled  it  for  some  years.  The  company  be- 
came indebted,  judgments  were  rendered  and  executions 
were  issued  against  them,  and  levied  upon  the  lands  to 
which  the  ditch  conducted  the  water,  and  Barlow,  the  de- 
fendant in  error,  bought  these  lots  of  land  with  the  rights, 
members  and  appurtenances  thereof. 

1.  In  so  far  as  the  ditch  was  cut  through  and  upon  the 
lards  thus  sold  and  conveyed  by  the  sheriff,  of  course  the 
title  to  the  ditch  cut  thereon  passed  with  the  levy  upon 
and  title  to  the  land,  and  it  needed  no  express  mention  of 
the  ditch,  either  in  the  levy  or  the  deed,  to  carry  with  the 
land  this  ditch,  any  more  than  it  would  need  a  levy  on  a 
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mill  race  or  stream  of  living  water,  cut  and  spread  out  to 
irrigate  the  land,  or  any  other  improvement  put  on  it,  to 
include  the  sale  and  conveyance  of  such  things  with  the 
land.  The  title  to  land  embraces  all  on  it  to  any  height  or 
depth. 

And  the  water  in  the  ditch  makes  its  value  for  the 
purpose  for  which  it  was  dug,  to  be  employed  in  and  about 
digging  and  washing  the  golden  ore  and  extracting  the 
pure  metal  therefrom. 

Therefore,  as  the  legislature  empowered  the  Georgia 
Company  to  dig  the  ditch  from  certain  creeks,  the  pre- 
sumption is  that  it  acquired,  in  the  mode  prescribed  by 
the  charter,  the  right  to  cut  the  ditch  and  convey  the  water 
over  the  land  of  others,  after  just  compensation,  and  the 
water  thus  conveyed  to  and  through  the  company^s  own 
lands  became  necessary  to  the  great  purpose  of  their  char- 
ter— the  working  of  their  mine. — and  thus  the  water  in 
the  ditch,  which  terminated  in  a  reservoir  of  water  on  their 
land,  became  appurtenant  to  those  lots ;  and  thus  the  title 
to  this  necessary  appurtenance  to  these  gold  lots  passed  as 
appurtenant  to  them  by  the  sherifTs  deed,  though  the  levy 
and  deed  of  the  sheriff  made  no  mention  of  the  ditch  in 
express  terms.  Washburne  on  Easements,  12, 15,  40,  43 
et  aeq.^  77,  80,  291,  398;  Angel  on  Water  Courses,  10  Ed., 
par.  153  (a),  158, 159;  Imboden  et  aL  vs,  Etowah^  etc.^  Co.^ 
70  Oa.,  86. 

2.  But  if  the  plaintiff  in  error  holds  under  Weaver,  as 
appears  in  the  record,  and  Weaver,  as  the  testimony  shows, 
used  the  water  under  the  defendant  in  error  and  the  Geor- 
gia Company,  can  he  question  the  title  of  his  landlord  ? 

If  such  be  the  case,  and  the  evidence  is  strong  that  it  is, 
then  it  would  seem  that  the  tenant  could  not  dispute  the 
landlord's  title,  and  thus  also  Barlow's  title  would  be  good 
against  such  tenant  and  one  holding  under  him  with  no- 
tice, and  the  proof  is  positive  that  White  ha*^  notice. 

We  are  clear,  therefore*  that  the  court  did  not  err  in 
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Wbite  n.  Rirlow 


overruling  the  motion  for  a  new  trial  on  the  ]  st  and  3d 
grounds  of  the  motion. 

3.  Waa  there  error  which  hurt  the  plaintiff  in  error  in 
the  second  ground  i  It  must  be  observed  that  the  Pigeon 
Roost  Mining  Company  is  not  a  party  to  this  writ  of  error. 
It  18  nowhere  mentioned  in  it,  and  complains  of  nothing. 
Therefore,  the  question  is,  did  the  refusal  of  the  court  to 
allow  the  amendment,  to  the  extent  that  the  demurrer 
thereto  went,  hurt  White?  Certainly  not,  because  he  dis- 
claims all  title  to  the  lots  which  were  damaged,  and  the 
order  of  the  court  on  the  demurrer  is  not  the  denial  of  so 
much  of  it  as  makes  the  Pigeon  Roost  Company  a  party, 
hot  the  set-off  of  damages. 

The  judgment  on  the  demurrer  is,  "that  so  much 
of  said  answers  as  sets  forth  the  injuries  to  respond- 
ents by  reason  of  complainant's  having  constructed 
ore-sheds  and  sluice-ways  on  respondents'  lands,  and 
praying  an  injunction  against  them  and  for  damages  by 
said  alleged  ii^uries,  and  also  for  damages  by  reason  of 
filing  complainant's  bill  in  this  case,  be  stricken."  The 
rest  is  all  left,  and  the  record  is  that  the  court  precedes 
this  judgment  on  the  demurrer  with  these  words :  "  Upon 
demurrer  to  the  answer  of  George  W.  White,  defendant, 
and  of  the  Pigeon  Koost  Gold  Mining  Company,  it  is  or- 
dered that,"  etc.,  as  just  copied.  By  reference  to  the  an- 
swers, it  will  be  seen  that  the  injunction  prayed  for  and 
the  damages  asked  all  relate  to  the  company,  and  not  to 
the  plaintiff  in  error,  and  that  the  plaintiff  in  error  answers 
as  follows:  "That  he  does  not  own  any  interest  or  claim 
to  the  property  described  in  the  complainant's  bill,  but 
that  the  property  described  in  said  complainant's  bill,  as 
the  property  of  this  defendant,  is  the  property  of  the  Pigeon 
Roost  Gold  Mining  Company,  and  this  defendant,  tSeorge 
W.  White,  hereby  disclaims  and  renounces  all  title,  claim 
or  interest  in  or  to  the  property  described  in  said  com- 
plainant's bill ;"  and  further  says, "  that  he  is  the  president 
of  the  Pigeon  Booet  Qold  Mining  Company,  and  was  sach 
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White  V8.  Barlow. 

at  the  time  of  filing  compIainant^s  bill,  and  that  the  acts 
complained  of  were  the  acts  of  the  said  company  by  said 
George  W.  White  as  president." 

So  that  this  plaintiff  in  error,  George  W.  White,  was  not 
hurt  as  an  individual,  and  in  that  character  alone  he  ex- 
cepts and  complains,  and  assigns  error  here. 

4.  The  fourth  ground  cannot  bo  passed  on  by  us,  because 
what  statements  Weaver  made  to  witness  are  not  set  out. 
and  it  is  impossible  to  decide  whether  the  ruling  them  out 
hurt  or  not, 

5.  We  cannot  see  how  the  amended  cliarter  could  help 
or  hurt  the  phaintiff  in  error,  and  of  course  a  new  trial 
cannot  be  granted  because  it  was  ruled  out. 

6.  As  plaintiff  in  error  disclaimed  all  title  to  the  ditch, 
we  are  unable  to  see  how  the  6th  and  7th  grounds,  if 
wrong,  could  hurt  him;  but  we  think  there  is  no  error  in 
either. 

7.  The  eighth  ground  is  that  the  court  erred  in  charging 
that,  if  Weaver  was  in  possession  as  tenant  or  agent  of 
Barlow,  and  united  in  the  conveyance  to  the  Pigeon  Roost 
Company,  he  would  be  estoppel,  and  purchasers  under 
him  would  likewise.  It  would  have  been  better  had  the 
court  added  *'with  notice"  after  the  word  ''purchasers," 
but  as  it  is  clear  that  White  had  notice,  the  charge  did  not 
hurt  him,  and  if  ho  was  president  of  the  company,  notice 
to  him  was  notice  to  it,  if  it  were  complaining  here. 

8.  The  ninth  ground  of  the  motion  embraces  a  very 
large  extract  from  the  judge's  charge,  and  does  not  specify 
any  particular  error  therein.  Under  repeated  rulings,  we 
do  not  consider  such  grounds,  because  the  statute  requires 
that  errors  must  be  specially  assigned,  w^hich  is  not  done, 
by  putting  in  a  motion  for  a  new  trial  many  paragraphs 
of  a  charge,  and  singling  out  none  as  erroneous,  or  not 
specifying  how  all  taken  together  are  erroneous. 

But  if  it  were  considered,  we  are  unable  to  discover  any 
error  hurtful  to  the  plaintiff  in  error,  or  any  error  hurtful 
to  anybody  therein.     Substantially,  it  is  right. 
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Cmrtar,  axacatiix.  **.  Oner  tl  al.;  Bora  «.  The  Oatier  UaiiafaeturlDg  Company. 

In  conolasion,  we  cannot  understand  how  one  who  dis- 
claims all  title  to,  or  interest  in,  the  property  sued  for  and 
recovered  can  be  hurt  by  a  verdict  giving  to  a  complain- 
ant that  property;  and  if  for  no  other  reason,  this  judg- 
ment should  be  affirmed.  We  think,  however,  on  a  careful 
examination  of  the  whole  record,  that  the  facts  abundantly 
sustain  the  verdict,  and  the  law  therefore  upholds  it. 

Judgment  affirmed. 


Garter,  executrix,  v»,  Greer  et  al.* 

1.  WheD  anit  for  the  recovery  of  real  eetate  is  brought  in  the  statntory 
form,  the  plaintifl  will  becaafined  to  the  abetract  of  title  appended 
to  the  declaration  uiilur  flection  3101  of  the  Code. 

2  The  abstract  o(  ihciiik-  rulioUoii  in  this  case  being  the  will  of  t«Bta- 
tor,  and  the  assent  of  ihe  expciitor  to  the  legacy  of  the  land  sought 
toberecovercd,  that  was  the  sole  iiiBiieon  trial  made  by  the  plead- 
ings, and  on  that  i^eue,  there  being  suflicient  evidence  to  sustain 
the  verdict  that  the  executor  did  not  assent,  and  the  presiding 
judge  bein)-  satisfied  with  the  verdict,  this  court  ia  not  empowered 
by  law  to  inter/ere. 

3.  The  plaintiff  beini;  permitted  to  recover  only  on  the  strength  0[ 
his  on  title,  and  not  on  the  wcatcness  if  the  defendant's,  and  fail- 
ing to  show  title  under  the  will  and  assent  ot  the  executor,  by  poe- 
session  with  that  assent  as  set  out  in  the  abstract,  it  becomes 
tmnecessary  to  examine  defendant's  title  and  alleged  errors  of  law 
assigned  Ihereon. 


April  a,  IBM.    (U«d-notn  br  as  ooort.) 

Jacseon,  Oliief  Justice. 


Horn  v».  Thb  Guiser  Manufactubing  Company. 

Where  an  affidavit  is  made  by  on  agent  or  attorney  to  obtain  an  at. 
tachment,  he  may  swear  to  the  amount  claimed  to  be  due  accord- 
ing to  his  best  knowledge  sad  belief,  hut  the  ground  of  attachment 
must  be  sworn  to  positively,  and  the  language  used  muat  be  such 
SB  not  to  leave  it  doubtful  whether  this  requirement  has  been  com- 
pUed  with. 
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(a,)  Wliere,  in  order  to  obtain  an  attachment  for  purchase  money, 
an  attorney  at  law  made  oath  that  the  defendant,  "to  the  best  of 
his  knowledge  and  belief,  is  indebted  to  the  Guiser  Manafacturing 
Company  in  the  sum  of  eighty-three  and  AS  dollars  and  interest 
thereon,  from  November  Ist,  1882,  at  the  rate  of  8  per  cent,  the 
same  being  amount  due  on  a  note  due  November  1,  1882,  given  in 
part  payment  for  a  certain  grain  thresher  or  separator  sold  by  said 
company  to  said  Horn  (defendant),  known  as  the  Empire  Separator, 
made  at  Hagerstown,  which  separator  is  now  in  possession  of  said 
Horn,  said  amount  is  for  purchase  money  for  said  separator,"  such 
affidavit  was  not  sufficient. 

(6.)  This  case  distinguished  from  the  case  of  the  Chronicle  and  Con- 
stiiutionalut  V8.  Rowland  (last  term.) 
Judgment  reversed. 

March  11, 1884. 

Blandford,  Justice* 


WlLLHELMB    VS.  PaRTOINB. 

That  a  promissory  note  concludes  with  the  words,  "witness  our  hand 
and  seal,''  does  not  alone  make  the  note  a  sealed  instminenty  with. 
out  the  addition  of  a  seal  or  scroll.  These  words  call  attention  to 
the  attestation  to  be  made,  but  do  not  supply  the  place  of  a  sea^ 
or  the  representation  thereof  after  the  signature.  Brooki  v$ .  Kitcrt^ 
69  Qa.f  7fi2. 
Judgment  affirmed. 

March  18, 1884. 

Blandford,  Justice. 


HOBBS   V8.   LONGSTREBT. 

1 .  Where  exception  is  taken  to  the  grant  of  a  non-snit,  the  evidence 
should  be  brought  up  in  the  bill  of  exceptions;  it  is  only  where  a 
motion  for  new  trial  is  made  that  the  evidence  can  be  brought  up 
in  the  record.    Code,  §4253. 

2.  No  notice  of  any  motion  to  dismiss  was  given,  or  motion  made, 
but  upon  the  discovery  that  the  evidence  was  not  in  the  bill  of  ex- 
ceptions, but  in  the  record,  the  court  held  that  it  would  dismiss 
the  writ  of  error.     (Rep.) 

Writ  of  error  dismissed. 
February  19,  1884. 

Jackson,  Chief  Justice. 
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Llddell,  idminiitiator,  n.  Wrigbt,  admlulitialnr :  Bniolutit.  Tho Stale:  etc 

Ltodbll,  administrator,  vs.  Wrigiiit,  administrator. 

The  qnestion  being  wknth  r  one  who  held  nndcr  a  bond  for  titles  or 
its  equivaleat  had  paid  all  of  the  purchaes  money  therennder,  and 
there  being  eafficient  evidenco  to  Biiataln  the  finding  of  the  Jury  on 
that  Issue,  this  court  will  not  control  the  diacretion  of  the  court 
below  ia  refusing  a  new  trinl,  on  the  ground  that  the  venlict  Is 
contrary  to  law,  evidence  and  the  charge  of  the  courL 

(o.)  A  promissory  note  havinj;  beun  produced  from  among  the  effects 
ot  a  deceased  debtor  by  his  adminietrutor,  the  presumption  was 
that  it  bad  been  paid,  and  the  onut  was  on  the  party  asBerUog  the 
cotitrary  to  ehow  It. 
Judgment  affirmed. 
March  la,  1S«. 

Jaoksos,  Chief  Justice. 


BRoosa  vs.  Thb  State  of  Geohqia. 

Where  counsel  for  pliunUffin  error  was  detained  at  home  in  another 
rily  from  that  where  thia  coartBit<<,  at  the  time  the  case  was  called, 
on  account  of  serious  sickness  in  liiafiLiniiy,  and  communicated 
t&at  fact  to  the  court,  hut  the  co}nmuni(;atLon  failed  to  reach  It  in 
time,  and  the  case  was  dittmisseil  for  w;iiit  of  prosticution,  amotioo 
to  relnstato  it  on  Lliat  grouml  would  ho  granted,  if  there  wero  any- 
thing in  Ine  record  which  could  benefit  the  party  prosecuting  the 
writ  of  error.  But  ia  tlie  present  case,  the  exception  Is  to  the  rc- 
fu^^al  of  a  motion  for  new  trial  made  after  Iho  close  of  the  term  of 
the  trial,  ou  the  ground  or  newly  discovered  evidence  to  prove  an 
alibi:  and  it  appears  that  the  testimony  waa  neither  in  fact  newly 
discovered  nor  was  any  diligence  uaed  in  obtaining  it.  This  conr) 
will  therefore  not  do  a  vain  Uiing  by  reinstating  the  case. 
Motion  to  re-instate  denii^. 

April  2S.18S4. 


Hall,  Justice. 


Ogletrbb  vs.  Sharp,  administrator,  for  use. 

Frotu  the  confused  and  imperfect  state  of  this  record  and  its  con- 
tradiction of  the  hill  of  exceptions,  it  is  impossible  for  this  court 
to  say  with  certunty  what  transpired  in  the  court  l>elow,  either 
upon  thetrial  before  the  jury  or  the  hearing  of  the  motion  or  the 
Heps  leading  to  its  consideration.    It  is  incumbent  on  the  par^r 
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O'Brien  el  aL  vs,  IMiite ;  Strohecker,  executor,  va,  Denan. 

anoging  error  to  show  error,  and  if  he  fails  to  do  so,  an  afiSmumoe 
will  result. 
(a.)  There  is  no  copy  of  the  written  evidence  used  on  the  trial,  and 
this  deflciency  is,  by  the  statement  of  the  parties  agreed  on  in 
writing  here,  attributed  solely  to  the[defendant's  counsel,  who  was 
absent  when  the  motion  was  periected  and  heard.  No  sktiafactory 
reason  is  given  for  his  absence,  but  in  consequence  of  his  failom 
to  attend,  none  of  the  questions  made  by  the  bill  of  exceptions 
were  presented  to  and  passed  upon  by  the  presiding  jadge  at  the 
hearing  of  the  motion.  This  court  has  no  jurisdiction  to  consider 
anything  except  the  rulings,  decisions  and  charges  of  the  court 
below,  nor  can  it  determine  an  agreed  case  made  op  aad  brought 
here  solely  by  parties  or  their  counseL 
Judgment  affirmed* 

HarchlS,  188i, 

Hall,  Justice. 


O'Brieis'  et  ctL  vs.  Whitb. 

1.  There  was  no  abuse  of  discretion  in  granting  a  first  new  trial  In 
this  case. 

2.  Questions  not  made  and  passed  upon  in  the  court  below  will  not 
be  decided  by  this  court. 

Judgment  afhrmed. 

February  19,  1884. 

Hall,  Justice. 


Strohecker,  executor,  vn.  Dessau. 

1.  Where  a  motion  was  made  to  dismiss  an  appeal  from  the  county 
court,  which  was  pending  in  tlio  superior  court,  ou  the  ground  that 
the  papers  sent  up  by  the  county  court  showed  no  judgpnent  from 
which  an  appeal  could  be  taken,  the  appellant  should  have  sug- 
gested a  diminution  of  tlie  record  aud  asked  for  a  continuance  or 
for  such  further  time  as  would  have  enabled  him  to  have  had  the 
record  periected.  Failing  to  do  this,  and  the  record  showing  no 
Judgment,  a  dismissal  of  the  appeal  was  proper. 

2.  Where  an  appeal  from  the  county  court  had  been  dismissed,  on 
the  groimd  that  no  judgment  appeared  in  the  record,  and  subse- 
quently the  appellant  caused  the  record  from  the  lower  court  to 
be  periected,  and  moved  to  set  aside  the  judgment  dismiaaixig  the 
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Hoo1(  m.  T^iialey ;  Jtmes  tt.  The  State;  Jackwm  te.  The  State. 


*ippeal  and  to  re- in  state  the  same,  such  a  motion  did  not  stand  as  a 
matter  of  right,  but  was  largely  addressed  to  the  discretion  of  the 
court,  and  that  discretion  will  not  be  controlled  onless  abused. 
Judgment  affirmed. 
March  11, 18S4 

Blandford,  Justice. 


Hook  vs.  Tbaslkt. 

The  mere  absence  of  coonsel  for  a  defendimt,  with  certain  letters 
which  would  establish  the  defence  set  ap,  is  not  a  sufficient  ground 
for  a  continuance.    16  Gki.,  626. 
Judgment  affirmed. 
February  19l  1884. 

Blahdfobd,  Justice. 


Jamss  v8.  Thb  State  of  Georgia  ;  Jaokeoh  vs.  The  State 

OF  Georgia. 


rhere  was  no  abuse  of  discretion  in  these  cases  in  refusing  to  grant  a 
new  trial,  on  the  ground  that  the  yerdlcts  were  contraiy  to  law 
and  evidence. 
Judgment  affirmed. 

Fetenary  19  and  Marehl.  1884. 


INDEX. 


ACCEPTANCE.    See  Negotiable  Instruments,  7-0. 

ACCOMPLICE.    See  CHminal  Law,  20,  48. 

ACTIONS.  See  Words  and  Phrases,  2 ;  Attorney  and  Client,  1 ;  IVet- 
pass,  1 ;  Administrators  and  Executors,  3 ;  County  Matters,  1,2; 
ContraetSf^;  Trover,  1;  Torts,  1,  2;  Partnership,  8;  Husband 
and  Wife,  9. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Contribution,  equity  will  compel,  from  executrix  mal-adminis- 

teringy  and  colluding  with  legatees  to  make  loss  fall  on  co~ 
executor.     Head  vs.  Bridges  et  al.,  30. 

2.  Female  heir  entitled  to  fund  from  sale  of  reversion  after  dower, 

against  creditors  of  husband,  who  never  reduced  same  to 
possession.     Sterling,  adinW,  vs.  Sims,  61. 

3.  Support  of  child  of  decedent,  administrator  not  liable  for.  Pryor 

V8,  West,  admWf  140. 

4.  Enjoined  from  selling  lands  of  estate,  where  unnecessary  and 

estate  ripe  for  distribution.  McCook  et  at.  vs.  Pond,  adm*r,  150. 

6.  Not  enjoined  from  selling  land  in  due  course  of  administration, 
by  creditors  by  account,  though  executrix  insolvent.    Elam, 
ex*x,  vs,  Elam  et  al, ,  162. 

6.  Division  of  estate  by  agreement,  effect  on  notes  of  distributees. 

Cutliffvsi  Boyd  et  al.,  ex^rs,  302. 

7.  Apply  share  of  distributee  to  his  debts,  without  order  or  con^ 

sent,  administrator  cannot.     Ibid, 

8.  Bar  of  limitations,  administrator  may  generally  relieve.    Jor- 

dan vs.  Brown  et  ai,,  495. 

9.  Same :  Cannot  relieve  as  to  some  and  bar  as  to  others,  under 

bill  to  marshal  assets.    Ibid. 

10.  Note  of  administrator  for  supplies  furnished  estate.     Ibid, 

11.  Profits,  administrator  cannot  make  for  himself,  from  estate. 

Bowling  vs.  Feeley  et  al.,  557. 

12.  Losses  of  venture  with  trust  funds  fall  on  him.    Ibid* 
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13.  Appropriate  excess  of  price  over  estimated  valae,  administrator 

cannot.    IHd, 

14.  Expenses  of  minor  beneficiary  should  not  exceed  annual  profits, 

unless  ordinary  approves,     fhid. 

15.  Same:  Regular  returns  approved  ratifies  expenditures.  Semble. 

Ibid. 

16.  Returns,  duty  to  make  regularly.    Ibid. 

17.  Returns  regular  and  approved,  prima  fade  evidence.    Ibid, 

18.  Returns  inchoate,  not  received  or  approved,  used  as  admissions, 

but  not  for  administrator.    Ibid, 

19.  Sureties  of  administrator  liable  for  profits  made  by  him.    Ibid, 

20.  Services  rendered  administrator  or  wife  by  minor  beneficiary 

value  deducted  from  expenses  charged.    Ibid, 

21.  Expenses,  offer  to  pay  reasonable,  not  admit  amount  charged. 

lUd, 

22.  Repairs  and  taxes  advanced  to  executor  holding  in  trust  binds 

estates.     OHffin  et  al.  vs.  Fleming  ^  exW,  et  al,,  697. 

28.  Outstanding  claims  admitted  to  show  necessity  of  recovering 
lands;  details  irrelevant.    AndersoUf  admW,  «<.  Browft^  713. 

24.  Fraud  of  grantor  not  set  up  by  his  administrator.    Ibid. 

25.  Letters,  grant  of,  not  attacked  collaterally  for  irregularities 

Barclay  et  nl,  w.  Kim^y  et  al.,  725. 

26.  Bond  not  given,  judgment  not  attacked  because.     Ibid. 

27.  Publication  not  completed  before  court  day,  adjourned  terra 

held  after  publication  complete,  and  letters  granted,  not  void. 
Ibid. 

28.  Letters  may  be  granted  at  adjourned  term  of  court  of  ordinary ; 

if  out  of  term,  void.    Ibid. 

29.  Clear  case  of  fraud  necessary  to  set  aside  administration  stand- 

ing sixteen  years  and  with  important  rights  accruing  under. 
Ibid. 

30.  Accounts,  equity  has  jurisdiction  over.    Ibid, 

81.  Party  to  bill,  administrator  being,  represents  and  binds  all  dis- 

tributees, in  absence  of  fraud.    Ibid. 

82.  Party,  administratrix  being  and  appointed  guardian  ad  liUm; 

no  further  order  necessary.    Ibid. 

83.  Letters,  grant  of,  rules  as  to  persons  preferred.     Long  et  ai,  v%. 

Ruggifis  et  al,  776. 

34.  Married  woman's  letters  abating,  husband  has  preference. 

Ibid. 

35.  Selection  by  next  of  kin  must  be  in  writing.    IHd, 
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36.  Same:  Selection  by  attorneys  without  written  authority,  bad. 

Ibid. 

37.  Sole  legatee  of  sole  legatee  of  testator  claiming  letters.    Ibid. 

Sea  Ejectment,  9. 

ADMIRALTY.    See  Pilotage. 

ADMISSIONS.    See  Evidence,  7,  9.  10,  29-83,  46,  47,  49. 

ADVANCEMENTS. 

1.  Money  advanced  by  mother  to  son  and  note  ^yen,  prima  facie 
debt,  not  advancement.    Cutliffvs.  Boyd  et  a/.,  ex'rs,  302. 

ADVERTISEMENT.    See  Sunday,  1 ;  Tax,  3. 

AFFINITY.     See  Jury  and  Jurors,  1-2. 

AMENDMENT. 

1.  Homestead  application  amended  after  grant,  to  show  residence 

and  that  applicant  was  head  of  family.    Hardin  vb,  McCord, 
exW,  239. 

2.  Firm  debt,  suit  on,  not  amended  by  adding  new  promise  of 

partner.    Ford  vn.  Clark,  admW,  760, 

3.  Foreclosure  of  lien,  process  amendable,  affidavit  not.     Cum- 

ming  vs,  Wright  et  ah,  767. 

4.  Non-resident  kin  not  added,  in  contest  for  letters  of  administra-^ 

tion  by  residents,  on  appeal.    Jjong  et  al,  vb,  Huggins  et  al., 
776. 

5.  Foreclosure  of  chattel  mortgage  signed  C.  trustee  for  E.  C, 

against  E.  C,  not  amended  by  alleging  that  G^  was  in  fact 
agent  and  not  trustee.    Duke' vs.  Culpepper,  843. 

APPEAL.  • 

1.  Facts  contested  before  justice,  appeal,  not  certiorari,  is  remedy. 

Ortise  V8.  So,  Ex,  Co.,  184;  Ooss  vs.  Lord,  206;  Sav.,  Orif.  d: 
X.  A.  R.  II.  V8.  Ilolcomhe,  206. 

2.  First  entered  to  jury  in  justice  court,  takes  precedence  of  later 

appeal  to  superior  court  by  adverse  party.    (Blandford,  J., 
dissenting.)    E.  T.,  Va.  &  Ga.  R.  R.  vs.  Miles,  252. 

3.  Dismissed  if  no  judgment  appears  in  record,  and  no  time  asked 

to  supply.    Strohecker,  exW,  vs.  Dessau,  900. 

4.  Same:  Re-instatement  is  matter  of  discretion.    Ibid, 

APPURTENANCE.    See  Deeds,  9. 
V  72-69 
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ARBITRATION  AND  AWARD. 

1.  Award  held  by  Supreme  Court  proper,  on  return  of  remitter, 

too  late  to  except    King  vs,  Davidson,  192. 

2.  Mistake  in  calculation,  party  knowing  of  and  receiving  pro- 

ceeds, is  bound.    Neel,  rec'r,  V8.  Field,  201. 

3.  ''Keep  a  mill-dam  up  to''  a  mark  indicated  on  a  stomp,  in 

award,  includes  right  to  raise  water  to  that  point    SiUon  vs. 
Cureion  et  ol.,  207. 

ASSAULT.    See  CHminsU  Law,  16, 17. 
ATHENS.    See  Municipal  Corporations,  10. 

ATTACHMENT. 

1.  Bond  necessary  to  grant  of  attachment  against  fraudulent 

debtor,  under  ^297  et  seq,  of  Code.    Rogers  vs.  BirdsaU  Co., 
133. 

2.  Affidavit  of  attorney,    what  statement   sufficiently  positive. 

Chronicle  <k  ConstittUionalist  vs.  Rowland,  196. 

3.  Affidavit  by  agent  or  attorney  may  state  amount  on  knowledge 

and  belief;  must  state  ground  positively.    Horn  vs.  Guiser 
Mfg.  Co.,  897. 

4.  Same :  Doubtful,  language  as  to  ground  must  not  be.    Ibid. 

ATTORNEY  AND  CLIENT. 

1.  Erroneous  advice  as  to  title,  statute  of  limitations  runs  from 

date,  not  from  loss.    Lilly  vs.  Boyd,  88. 

2.  Affidavit  of  attorney  to  obtain  attachment,  what  sufficiently 

positive.     Chronicle  &  Constitutionalist  vs.  Rowland,  195. 

3.  Agreements  notbiuding  unless  in  writing.    Exchange  Bank  vs. 

Elkan,  197. 

4.  Affidavit  of  attorney  to  want  of  knowledge  of  newly  discovered 

evidence.    Colquitt,  govW,  vs.  Smith,  516. 

5.  Select  administrator  for  next  of  kin,  attorney  cannot  without 

written  authority.    Long  et  al.  vs.  Huggins  et  al*,  776. 

6.  Lien  for  fees  on  land  recovered  for  client.     Wilson  vs.  Wright, 

survivor,  848. 

7.  Lien,  after  bill  filed  to  enforce,  purchaser  takes  subject  to.  Ibid. 

See  Witness,  Z-A\  Attachment,  2;  Continuance,  7. 

AUDITORS. 

1.  Report  j9riwa/aci€  true,  generally.  Cutliffvs,  Boydet  al.^  ex*rs, 
302. 
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2.  Aliter,  if  one  party  wrongly  excluded  from  testifying.    Ihid. 

3.  Verdict  on  exceptions  seriatim ,  what  sufficient.    Ibid.;  PouU 

lain  et  al,  vs.  PouUain,  Sr.,  412. 

AUGUSTA  &  KNOXVILLE  BAILBOAD.    See  Railroads,  17. 
BAIL.    See  Principal  and  Surety,  i-5, 
BAILIFF.    See  Jury  and  Jurors,  9. 

BANKKUPTCY. 

1.  Fraud  which  will  relieve  debt  from  discharge,  discussed.  Pee 

vs.  Bryson,  331. 

2.  Fraudulent  character  of  debt  not  changed  by  reducing  to  judg- 

ment.   Ibid. 

3.  Exemption,  title  remains  in  bankrupt;  he  may  alienate  or  en- 

cumber, even  before  discharged.  Anders(m,  adrnW,  vs.  Brown, 
713. 

4.  Judgment  pending  bankruptcy,  without  plea  or  suggestion  of, 

binds  exemption.    Adams  vs.  Dickson,  846. 

5.  Judgment  in  state  court  by  inadvertence,  whether  set  aside. 

Quseref    Ibid, 

BANKS.    See  StaU  Depositories,  1-6. 

BONA  FIDES.    See  Vendor  and  PurcJwer,  1-2 ;  PartUion,  4. 

BOND  FOR  TITLE.    See  Vendor  and  Purchaser,  4. 

BONDS.    See  State  Depositories;  Principal  and  Surety,  4-7 ;  Attach- 
ments, 1. 

BOUNDARIES.    See  Evidence,  7. 

BURDEN  OF  PROOF.    See  OamishmenU,  2. 

CARRIERS.    See  Railroads. 

CERTIORARI. 

1.  Facts  involved  in  justice's  judgment,  appeal  is  remedy;  no 

facts  contested,  certiorari.    Cruse  vs.  So.  Ex,  Co.,  184;  Ooss 
vs.  Lord,  206;  Sao.,  O.  A  N.  A,  Railroad  v$.  Holeambe,  206. 

2.  Ebcoeptions  to  answer  of  justice,  what  necessary  in.    Rumph 

v$.  Cleveland,  189. 


908  INDEX. 


3.  All  costs  paid,  certificate  necessary;  items  of  cost  receipted, 

not  sufficient.    Sav.,  Grif.  <&  N.  A,  Railroad  vs.  Shell,  201. 

4.  Distinct  cases  not  united  in  one  certiorari,    Patterson  et  al., 

commWSy  vs,  Hendrix  et  aL,  204. 

5.  Notice  of  sanction,  what  insufficient.    Bryans  vs.  Mabry,  208 

6.  Remanding  case  for  trial  on  question  of  encroaching  on  side- 

walk, proper.    Ison  vs,  Manley,  209. 

7.  Notice  of  sanction  not  given,  or  waived  in  writing,  writ  dis- 

missed.   So,  Ex,  Co.  vs,  Wheeler,  210. 

8.  Bond  signed  by  attorney  in  fact,  power  must  appear.    Ibid, 

9.  Verdict  in  justice's  court  failing  to  allow  credit,  corrected  by 

certiorari.     White  vs.  Mandeville,  706. 

10.  Costs,  where  certiorari  necessary,  not  awarded  against  peti- 
tioner.   Ibid, 

CHARGE  OF  COURT. 

1.  Full  and  fair.    Comer  A  Co,  vs.  Allen,  1 ;  Walker  vs.  State,  200; 

Price  vs.  State,  441. 

2.  Request  not  all  legal  need  not  be  given.    Ibid, 

3.  Entire  charge,  exception  to,  too  general.    Andef-son  vs.  State, 

98 ;  Rogers  vs,  IHlhnan,  479. 

4.  Untried  issue  not  pressed  in  charge.    Nichols  vs.  State,  191. 

5.  Hypothetical  statement  that,  if  certain  facts  proved,  they  would 

constitute  assault  ani  battery,  not  error.    DeGraffenreid  vs. 
State,  212. 

6.  Request  not  based  on  evidence,  not  given.     Saul  vs.  Buck, 

Hefflehower  iS:  Neer,  254;  Collins  vs.  Dlxotif    gd*n,  475. 

7.  Summing  up  in  criminal  case,   not  error.    Inman  vs.  State, 

269. 

8.  Recommendation  to  mercy,  better  practice  as  to  charge  on. 

Ibid, 

9.  Requests  excluding  theory  of  adver8ar>,  not  given.     Klink  vs, 

Boland,  485. 

10.  Requests  general  and  abstract  not  given.    Ibid. 

11.  Omission  to  charge  on  impeachment  of  witness  not  require 

new  trial.     Smith  vs.  Page,  admW,  et  al,,  539. 

12.  Requests  covered  by  general  charge  not  given.     Central  Rail- 

road vs.  Gleason  &  Harmon,  742. 

CHARTERS.    See  Corporations;  Municipal  Corporations,  10. 
CHOSE  IN  ACIlOli^,    See  Words  and  Phrases,  2, 
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CLAIMS. 

1.  Distress  warrant,  claimant  under,  may  object  to  process.    Scott, 

Ilorton  &  Co.  V8.  Russell f  35. 

2.  Compromise  effected,^. /a.  subjecting  has  lien  on  fund  supe- 

rior to  others  not  entering  compromise.    Sims  et  aL  vs.  Albea, 
sheriff,  et  aL,  751. 

3.  Admissions  of  defendant  in  possession,  and  of  claimant,  admis* 

sible.    Powell  vs.  Watts,  770. 

4.  Dead,  defendant  being,  plaintiff  and  claimant  still  competent 

witnesses.    Ibid. 

$.  Verdicts  on  other  claims  not  admissible.     Ibid. 

CODE. 

1.  "Within"  or  *'after,"  which  correct  in  §658,  par.  3.    Sims  et 

al.  vs.  HutcKeson  et  al.,  commWs,  437. 

2.  Act  omitted,  as  to  garnishment  of  salaries  of  corporation  officers, 

does  not  repeal.    Bailie  &  Bro.  vs.  Mosher  et  al.,  740. 

COLLATERAL  SECURITIES.    See  Negotiable  Instruments,  10-12. 

CONSIDERATION.    See  Pleadings,  2,  3;  Evidence,  40;  Contracts, 
10,  13. 

CONSTITUTIONAL  LAW. 

1 .  Main  object  of  act,  providing  instrumentality  in  aid  of,  not  make 

two  or  different  subject-matters.     Hope  et  al.  vs.  Mayor,  etc, 
of  Gainesville,  246. 

2.  Railroad  charter  including  power  in  towns  to  subscribe  for 

stock,  constitutional.    Ibid. 

3.  Unconstitutionality  must  be  plain  to  destroy  act.    Ibid. 

4.  Copy  of  indictment  and  list  of  witnesses,  right  of  defendant  to 

have.    Inman  vs.  State,  269. 

5.  Jury,  none  necessary  in  mayor's  court    Hill  vs.  Mayor,  etc.,  of 

Dalton,  314. 

6.  Constitutional  ground  avoided,   unless  necessary  to  decide. 

Board  of  Education,  etc.,  vs.  Mayor,  etc.,  of  Brunswick  et  al,, 
353. 

7.  School  tax  levied  by  county  board,  under  act  "to  regulate  pub  • 

lie  instruction."     Smith  et  cU.  vs.  Bohler  et  al.,  546. 

8.  Two  subject-matters  not  contained.    Ibid. 

9.  Contested  election,  evidence  taken  and  submitted  to  a  judge 

without  a  jury,  not  unconstitutional.     Freeman  et  al.  vs. 
Staie,  812. 

See  Criminal  Law,  8,  9. 
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CONTINUANCE. 

1.  Absent  witness,  what  showing  necessary  on  account  of.    An- 

derson V8.  State f  98. 

2.  Discretion  as  to.    Ibid.;  Burge  et  oZ.  vb.  Hamilton  et  oZ.,  exW^, 

568. 

3.  Absent  witness,  no  ground,  if  testimony  could  not  change  re- 

sult.   Ibid. 

4.  Parties  made  who  could  not  aid  in  issue  on  trial,  no  ground. 

Ibid.  (Blandford,  J.,  dissenting.) 

5.  To  allow  counsel  to  obtain  authority  to  select  administrator, 

not  granted.    Long  et  al,  vs.  Huggins  et  aZ.,  776. 

6.  Same :  Unexpected,  necessity  for  written  authority,  not  work 

continuance.    Ibid. 

7.  Absence  of  attorney  with  letters  establishing  defence,  not  work 

continuance.    Hook  vs.  Teasley,  901. 

See  New  Trial,  6. 
CONTRACTORS.    See  Liens,  1. 

CONTRACTS. 

1.  Criminal  negligence  of  railroad,  contract  to  waive  damages 

from,  void.     Cook  vs.  W.  and  A.  R.  U.,  48. 

2.  Of  service,  nothing  to  be  paid  if  servant  dies  before  expiration 

of  term,  valid.     Pitts  vs.  Allen,  69. 

3.  Hiring  person  of  full  age  to  another,  contract  illegal.    Ibid. 

4.  Stranger  to  contract,  though  to  receive  benefits  under  it,  cannot 

maintain  action  of  covenant.     Gunter  vs,  Mooney,  205. 

5.  Title  to  cow  to  be  used  in  payment  for  work,  did  not  pass,  under 

facts  of  case.    Semble.     Toomer  vs,  Coleman,  213. 

6.  Division  of  estate  by  agreement,  effect  on  notes  of  distributees. 

Cutliffvs.  Boyd  et  al.,  exWs,  302. 

7.  Written,  between  master  and  servant,  to  prevent  employment 

by  another,  need  not  be  signed  by  both.   Hightower  vs.  State, 

482. 

8.  Condition  precedent,  none  in  this  case.    Ensign  vs.  Sharp,  708. 

9.  Concurrent  conditions,  party  ofi*ering  to  perform  and  other  re- 

fuses, first  discharged  and  may  sue.    Ibid. 

10.  Consideration,  mutual  covenants  furnished.    Anderson,  adm'r, 

vs.  Brown,  713. 

11.  Contemporaneous  papers  construed  together.    Ibid* 

12.  Written,  not  a\\feTft^,\>^  ^wol.    Ibid, 
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13.  Consideration,  benefit  to  promisor  or  injury  to  promisee,  suffi- 

cient.   Roberta  vs.  Davii,  819. 

14.  Paper  relied  on  to  change  deed  to  equitable  mortgage,  not  at- 

tacked because  usurious  if  not  signed.     Wofford  V8.  Wyly  et 
ol.,  863. 

16.  Peculiarity  of  loan,  with  no  time  fixed,  in  this  case.    Ibid, 

16.  In  writing,  to  make  interest  legal,  need  not  be  signed  by  debtor. 

Senible.    Ibid. 

17.  Time  of  payment  left  open  under  deed  to  secure  debt  and  bond 

to  re-convey,  sale  by  creditor  abrogates  right.    Ibid. 

1 8.  Under  seal,  what  necessary  to  make.  WiUhelrnB  vs .  Partaine,  898. 

See  Estoppelf  1. 

CONVIOTS.    See  Torts,  1,  2. 

CORPORATIONS. 

1.  Judicial  cognizance  of  names  of  those  chartered  by  legislature. 

Jackson,  cUias  Lyles,  vs.  State,  28. 

2.  Charter  of  railroad,  including  power  to  towns  on  route  to  sub- 

scribe, constitutional.  Hope  et  al.  vh.  Mayor)  etc.,  of  Gainefi' 
ville,  247. 

3.  Mutual  insurance  company  holding  reserve  beyond  limits  of 

charter  or  necessities,  distribution  among  contributors  com- 
pelled in  equity.  Carlton  el  al.  vs.  So.  Mut.  Ins.  Co.  et  al. 
371. 

4.  Stockholder  in,  or  member  of,  mutual-  insurance  company,  who 

is,  as  to  profits.    Ibid. 

6.   Entire  change  of   stockholders  not   terminate  corporation. 
Maihis,  sh'ff,  vs.  Morgan,  517. 

6.  Presumed  to  acquire  right  to  cut  ditch  in  manner  prescribed  by 

charter.     White  vs.  Barlow,  887. 

7.  Notice  to  president  is  notice  to  company.    Ibid. 

See  Railroads,  17 ;  Chmishment,  3. 

COSTS.    See  Sheriff,  4 ;  Certiorari,  3, 10 ;  Practice  in  Supreme  Court, 
38. 

COUNTY  COURT.    See  Distress  Warrants,  4 ;  Practice  in  Superior 
Court,  6 ;  Criminal  Law,  9. 

COUNTY  MATTERS. 

1.  C<mvict  in  chain-gang  whipped,  county  not  liable.    Hammond 
v$.  County  of  Richmond,  188. 
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2.  Liability  of  county,  in  what  class  of  cases.    Ibid. 
See  T<ix,  2 ;  Education,  2. 

COURTS.    See  Criminal  Law,  8,  9 ;  Appeal,  2. 

CRIMINAL  LAW. 

1.  Forgery,  immaterial  alteration  does  not  constitute.     Jachnfm, 

alia$  J^fles,  vs.  State,  28. 

2.  Forgery,  altering  figures  on  margin  of  order  is  not.     Thid. 

8.  Name  of  corpai^on  which  does  not  exist,  indictment  for  forg- 
ing, fatally  defective.    Ibid. 

4.  Reasonable  fears  of  one  of  posse  that  felony  will  be  committed 

on  officer,  justifies  killing.     Adanis  et  a/,  rs,  Stnte,  85. 

5.  Pilot,  proceeding  against  lor  dereliction- of  duty  is  quasi  crimi- 

nal; commissioners  cannot  except.     Commas,  etc.,vi<.  Tab- 
bott,  89. 

6.  Confessions  alone  insuflicient  to  convict,  but  are  so  if  corrobo- 

rated.   Anderson  vs.  State,  98. 

7.  Confessions,  preliminary  examination  as  to  in  presence  of  jury, 

if  admitted,  not  error;  aliter  if  rejected.    Ihid, 

8.  Re-arrest  on  failure  of  party  promising  to  pay  prisoner's  fine, 

illegal;  discharged  under  habeas  corptm.     WiUiams  cx.  .V/z<, 
sh'ff,  129. 

9.  Conviction  in  county  court,  after  commitment  to  answer  in 

superior  court  for  same  ofiense,  no  subsequent  arrest.     J  bid. 

10.  Recommendation  of  life  imprisonment,  discretion  of  jur>'  not  to 

be  limited.    Hill  vs.  State,  131. 

11.  Murder,  wilful  omiosion  of  duty  causing  death,  is.     Lewis  v^. 

State,  164. 

12.  Manslaughter,  negligent  omission  of  duty  causing  death,  is. 

Ihid. 

13.  Murder,  death  from  unlawful  act  tending  to  kill,  is.    Ibid. 

14.  Cruel  treatment,  sayings  pending  continuance  of,  not  admissi- 

ble in  favor  of  defendant.     Ibid. 

15.  Different  offenses  of  same  nature  joined  in  indictment.     TT/?- 

liams  vs,  StatCf  180. 

16.  Assault  with  intent  to  murder  and  aiming  pistol  at  another 
\        joined.    Ibid, 

17.  Assault  by  physician  fraudulently  exposing  female's  person, 

what  evidence  required  to  convict.    Nichols  vs,  SUUc^  191. 

18.  Offense  not  pressed  on  trial,  not  pressed  in  charge.    Ibid. 
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19.  Lenger  offense  under  indictment,  form  of  verdict  as  to,  properly 

charged.     Walker  vh.  State,  200. 

20.  Accomplice,  boy  of  twelve  years  of  age  coerced,  is  not.    Beat 

vs.  State,  200. 

21.  Accomplice,  whether  witness  is,  left  to  jury.    Ibid. 

22.  Statement  of  prisoner  cut  off  by  accident,  it  should  appear 

who  di<l  it.     J)yn(m  vs.  State,  206. 

2:^.  Carrying  weapons,  right  to.    Brown  f)s.  State,  211. 

24.  ('arrying  concealed  weapons,  threats  made  are  no  defence. 

Ihid. 

25.  Conviction  in  mayor's  court  for  disturbing  peace  not  bar  state 

pro:4ecution  for  assault  and  battery.    DeGraffenreld  vs.  State, 
212. 

26.  Opprobrious  words,  state  must  show  want  of  provocation. 

Fuller  rx.  State,  213. 

27.  Assault  with  intent  to  murder,    facts  proved  in  this  case. 

Grtibh  V8.  State,  214. 

28.  Indecent  pictorial  newspaper,  circulating  punished.    Montross 

rx.  State,  261. 

29.  Same :  Reading  matter  considered.    Ibid, 

80.  Same :  Other  pictures  or  papers  displayed  in  same  city,  no  de- 
fence,    fhld. 

31.  Prisoner'^  statement,  latitude  allowed.    Ibid, 

32.  Legal  consequences  of  act  intended,  presumed.    Ibid. 

33.  Test  case  made,  must  abide  result.    Ibid. 

34.  Sentence  imposed,  no  ground  for  new  trial.    Ibid, 

35.  Copy  of  indictment  and  list  of  witnesses,  right  of  defendant  to 

have.     In  man  ux.  State,  269. 

3(t.  Same :  Witnesses  not  on  list  not  excluded.    Ibid, 

37.  .Vrray  of  jurors  waived,  under  facts  of  case.    Ibid. 

38.  Prisoner's  evidence  at  inquest,  weight  for  jury  same  as  other 

testimony.    Ihid. 

30.  Summing  up  by  court  in  criminal  case.    Ibid. 

40.  Recommendation  to  mercy,  better  practice  as  to  charge  on. 

Ibid. 

41.  Sale  of  liquor  in  prohibition  city  charged,  need  not  alleged  to 

whom.     Hill  vs.  Mayor,  etc. ,  of  Dalton,  314. 

42.  Sale  against  ordinance  not  same  as  sale  without  license,  under 

state  law.    Ibid. 

43.  Municipal  corporations,  power  to  try  for  selling  liquor  against 

ordinance.    Ibid, 

v  73-12 
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44.  Bail  not  relieved  by  second  arrest  on  another  charge  and  giv- 

ing bond.    Hartley  el  aZ,  vb,  Colquitt,  govW,  361w 

45.  Attack  oirperson  and  habitation  both  in  issue,  charge  on  both 

proper.    Price  vs.  State,  441. 

46.  TrespaHser  should  be  warned  oflf  before  violence  used.    Ibid. 

47.  Employing  servant  of  another,  what  sufficient  to  convict  of. 

Hightower  vs.  State y  482. 

48.  Accomplice,  person  present  for  a  time  concealing  facts  is  not. 

Loweryvs,  State.  649. 

49.  Accessory,  person  present  and  concealing  fact  is  not.    Ibid. 

50.  Witness  in  jail,  officer  to  execute  compulsory  process  should  be 
furnished.    Roberts  vs,  State^  673. 

51.  Reasonable  fears,  where  one  brother  engaged  in  difficulty  and 

other  comes  up.    Johnson  vs.  State,  679. 

52.  Reasonable  fears,  effect  on  murder,  manslaughter  and  justifiable 

homicide.    Ibid.  ^ 

53.  Res  gestse,  remark  in  starting  to  scene  of  difficulty.    Ibid. 

54.  Dying  declarations,  charge  as  to.    Ibid. 

55.  Traps  to  detect  and  catch  thief  permissible.     Varner  vs.  State, 

745. 

56.  Same :  Animus  furandi  not  affected  by  conduct  of  owner.  Ibid. 

57.  Murder,  manslaughter  and  justifiable  homicide,  correct  charge 

as  to.     Cato  vs.  State,  747. 

See  Roads  and  Bridges,  3 ;  Evidence,  22-23. 

CROPS.     See  Levy  and  Sale,  1. 

DALTON. 

1.  Power  to  prohibit  sale  of  liquor.     Hill  vs.  Mayor,  etc.,  of  Dalton, 
314. 

DAJyiAGES. 

!•  Attorney's  advice  as  to  title  wrong,  nominal  damages  recovera- 
ble without  loss  accruing.    Lilly  vs.  Boifd,  83. 

'  2.  Actual  only,  when  possession  of  land  is  taken  bona  fide  under 

mistaken  claim.     Scott  vs.  Mathis,  119. 

3.  Turpentine,  illegal  use  of  trees  for,  damages  how  estimated. 

Daniels  v8.  Edwards  dc  Dukes  et  al.,  196. 

4.  Child  injured  by  negligence,  vindictive  damages  not  recovered 

by  father.    Augusta  Factory  vs.  Barnes,  217. 

5.  Lease,  terms  of  broken  and  tenant  evicted,  measure  of  damages. 

Smith  ct  ux.  tJ8.  Eubanks  &  Hillj  280. 
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6.  Same :  Profits,  loss  of  considered.    Ibid. 

t 

7.  Same :  Patronage  before  and  after  eviction  considered  how  far. 

Ibid. 

8.  Warrant  to  dispossess  taken  out  and  possession  relinquishedy 

actual  damages  only  recovered.    Ibid, 

9.  Aggravating  circumstances,  plaintifif  must  show,  to  have  §3066 

charged.     W.  <&  A,  R.  R.  vs.  Tamer ^  292. 

10.  Discharge  or  retention  of  employ^  committing  tort»  effect  on 

damages.    Ibid. 

11.  Railroad  running  through  street,  on  suit  by  owner  of  abutting 

property,  danger  of  collisions  or  fright  of  animals  not  consid- 
ered.    Guess  et  al.  vs.  St,  Mountain,  etc.,  Co.,  320. 

12.  Measure  of  damages  in  such  case ;  increased  value  considered. 

Ibid.  '  ' 

13.  Apportionment  by  jury  among  trespassers  does  not  apply  to  per- 

sonal torts.    McGalla  vs.  Shaw,  458. 

14.  Treble  damages  for  killing  cattle,  law  strictly  construed.  Lock- 

ett  vs.  Pittman,  815. 

15.  Same :  Actual  damages,  whether  recovered  under  soitfor  treble 

damages.     Ibid. 

See  Railroads. 

DEBTOR  AND  CREDITOR. 

1.  Wife  may  be  mortgage  creditor  of  husband,  and  have  same 

rights  as  other  creditors.     Comer  d:  Co.  vs.  Allen,  1. 

2.  Husband's  creditor  on  faith  of  property  in  his  name  superior 

to  wife's  claim  for  money  invested.    Kennedy  vs.  Lee,  39. 

3.  Balance  carried  forward  each  year,  not  divided  back,  so  as  to 

give  justice  court  jurisdiction.    Floyd,  ex*x,  vs.  Cox,  147. 

4.  Composition  brought  about  by  fraud,  void.    Saul  vs.   Buck, 

Hefflebower  dc  Neer,  265.  ^ 

5.  Composition  at  certain  rate,  paying  some  creditors  more  avmds. 

Ibid.  ..';2taj 

6.  Unforeclosed  mortgage  takes  fund  in  preference  to  junior  fsi^ffS^ 

ment,  on  equitable  pleadings.    Baker  A  Hall  tm.  (TUi^fctSl, 
sheriff,  469. 

7.  Deed  to  secure  debt  takes  fund  from  sale  of  property  in  prefer* 

ence  to  junior  judgment.    Ibid. 

8.  Firm  assets  go  first  to  firm  debt  and  individual  assets  to  indi- 

vidual debt,  in  case  ol  insdvency.  Keese  9«.  Coleman  &  Co., 
658. 
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9.  Same :  Application  of  individual  assets  to  individa^^l  debt  not 
release  firm  mortgage.    Ibid, 

10.  Mutual  accounts,  what  are.     Ford  vs.  Clark,  admW.  760. 

See  Executions,  9,  10. 

DECATUR.    See  Municipal  Corporation«y  3. 

DECEIT. 

1.  Warranty  waived  as  such  and  suit  for  deceit  brought  on  same. 

Peelf  trustee,  vs.  Bryson,  331. 

2.  Form  of  verdict  suggested.    Ibid. 
DECREE.     %ee  Judgments,  11-12. 

DEEDS. 

1.  Number  of  district  in  letters  and  figures  different,  deed  admis- 

sible as  to  land  included  in  numbers.    Way  et  al,  vs.  Lowrry, 
63. 

2.  Clerical  mistake  in  record  shown  by  re-cord  from  another  county 

where  part  of  land  lay.    Ibid. 

3.  To  secure  debt  takes  fund  from  sale  of  property,  in  preference 

to  junior  judgment.     Baker  &  Hall  vs.  Gladden  ^  sheriff,  469. 

4.  To  secure  debt,  with  agreement  to  reconvey  on  payment,  is 

equitable  mortgage.     Wofford  v-s.  Wylly  et  al.,  H63. 

5.  Security  deed,  with  bond  to  re-convey,  purchaser  with  notice 

takes  subject  to  equities.    Ibid. 

6.  Same :  Time  of  payment  left  to  be  determined,  sale  terminates. 

Ibid. 

7.  Security  deed  recovers  land  in  ejectment  unless  eciuities  set  up. 

Ibid. 

8.  Same :  True  equity  between  debtor  and  creditor,     [hid. 

9.  Mining  ditch  appurtenant  to  land,  pas«?e«?  nn'lor  sale  of.     }Vhif*' 

V8.  Barlow,  887. 

DEMAND.     See  Equity,  27;  Liens,  5. 
DEMURRER.     See  Equity,  10,  13,  29-31. 
DILIGENCE.     See  NeyotiabU'  Instruments,  6;  Negligence. 

DISTRESS  WARRANT. 

1.  Past  due,  debt  alleged,  but  shown  not  to  be,  warrant  dismissed, 
Scott,  Hortonjk  Co.  vs.^Russell,  35, 
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2.  Claimant  may  object  to  process.    Ibid. 

3.  Rent  not  due,  no  distress  warrant,  unless  tenant  removing. 

James  vs.  Brujaiainj  18o. 

4.  County  court,  when  warrant  returnable  to  monthly  and  when 

to  quarterly  session.     Rivers  vs  Hood,  194. 

5.  Partial  payment  to  levying  officer  extinguishes  protanto.   White 

vs,  Mandcoillet  705. 

6.  Partial  payment  made  ground  of  counter-affidavit,  tender  of 

balance  not  necessary.    Ibid. 

DOWER. 

1.  Superior  to  mortgage,  under  facts  of  case.     }filler,  trustee,  vs, 
McDonald  et  al.y  20. 

DRAFTS.     See  Negotiable  luxtruments, 
DRUNKENNESS.     See  Railroads,  5. 

DYING  DECLA^RATIOXS.     See  Criminal  Law,  54. 

EDUCATION. 

1.  (tlynn  county,  system  of  education  in.     Board  of  Education, 

etc.,  vs  Mayor,  etc,  of  Brunswick  et  al  ,  353. 

2.  Richmond  county,  system  in.     Smith  et  al.  vs.  Bohler  et  al.,  546. 

3.  Tax  for  school  purposes  levied,  under  act  ''to  regulate  public 

instruction."     Ibid. 

4.  Tax  for  school  purposes,  manner  of  levy  by  board  of  education. 

Ibid. 

5.  Time  of  levy  of  tax  in  judiipnent  of  board.     Tbid. 

.    6.  Excessiveness  of  school  tax  must  plainly  appear,  to  warrant  in- 
terference.   Ibid. 

7.  De  facto  members  of  board  may  act  till  ejected.    Ibid. 

8.  Tax  collector's  bond  covers  educational  tax.     Ibid. 

E.TECTMENT. 

1.  Title  shown  out  of  plaintifTs  ancestor  defeats  him.     Way  et  al. 

vs.  Lower y^  63. 

2.  Clerical  error  in  record  of  deed  shown  in  ejectment  case.    Ibid. 

3.  Agreement  to  make  a  deed,  no  recovery  on  alone.    Heard,  ex*r, 

et  al.  vs.  Palmer,  adm*r,  178. 

4.  Minor  may  recover,  if  title  shown,  though  suit  brought  by 

guardian.     Wood  et  al.  V9.  Haines,  189. 
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5.  Possession  by  ancestor  and  subsequent  possession  by  heirs 

makeB  prima  facie  c&se»    Ibid. 

6.  Guardian's  authority  to  purchase  need  not  be  shown  in  eject- 

ment  based  on  deed  to  him.    Collins  vs,  Dixon j  gdn.,  475. 

7.  Complaint  for  land  plaintiff   in,  is  confined  to  abstract  at- 

tached to  declaration.     Carter,  ex^x,  vs,  Oreer  et  al.,  897. 

8.  Strength  of  own  title,  plaintifif  must  recover  on,  not  on  weak- 

ness of  defendant's.    Ibid. 

9.  Assent  of  executor  as  link  in  abstract,  must  be  shown.     Ibid. 
ELECTIONS.     See  Quo  Warranto;  Constitutional  Law,  9. 
EQUITABLE  PLEADINGS.    See  Pleadings,  8. 

EQUITY. 

1.  Contribution  compelled  from  executrix  colluding  with  legatees 

to  make  loss  fall  on  co-executor.    Head  vs.  Bridges  et  al.,  30. 

2.  Decree  affirmed  by  Supreme  Court,  bill  of  review  not  lie  to. 

Inman,  Swann  <&  Co.  vs.  Foster,  trustee,  et  al,,  79. 

3.  Decree  for  devastavit  against  executors  not  inconsistent  with  de- 

cree against  others  to  extent  to  which  they  aided.     Ibid. 

4.  Specific  performance  of  unfair  or  unjust  contract  not  decreed. 

Bagwell  vs.  Bagwell,  92. 

5.  Specific  performance  i8  in  sound  discretion  of  the  court.     Ibid. 

6.  Specific  performance  of  agreement  to  divert  individual  assets 

to  firm  debts  not  decreed.    Ibid. 

7.  Distribute  estate  in  kind  and  enjoin  administrator  from  selling, 

equity  will.     McCook  et  al.  vs.  Pond,  admW,  150. 

8.  Multiplicity  of  suits,  equity  abhors.     Geo.  Chem.,  etc.,  Co.  vs. 

Colquit,  ft  al.,  172. 

9.  Motion  in  arrest  of  judgment,  none  in  equity.     Hughes  et  al.  vs. 

Hughes  et  al.,  173. 

10.  Parties,  want  of  proper,  question  not  raised  by  general  de- 

murrer for  want  of  equity.    Ibid. 

11.  Equity  in  bill  in  this  case.     Ibid,;  Stokes  et  al.  vs.  Weems  et  ah , 

179. 

12.  Specific  performance  of  voluntary  agreement,  with  possession 

and  improvements.    Hughes  et  al,  vs.  Hughes  et  al.,  173. 

13.  Demurrer,  bill  not  dismissed  on,  before  return  term.     Murphy 

V8.  Tallulah,  etc.,  Co.,  196. 

14.  Specific    performance,   part  performance   which    authorized. 

Hamilton  vs.  Price,  214. 
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15.  Open  and  conclade,  under  bill  to  enjoin  common  law  suits,  com- 

plainant has  right  to.     Qikeii»  et  al,  vs.  Si*  Mountain,  etc  ,  Co., 
320. 

16.  Issues  of  facts  must  be  left  to  jury,  not  stopped  by  noii-suit,  on 

conflicting  evidence.    Frank  vs.  Atlanta  St.  R.  R.,  338. 

17.  Discovery,  leading  questions  allowed  in  bill  for.     (-adfy  trusieey 

V8  Hatcher  et  al»,  359. 

18.  Answer  of  one  co-defendant  when  evidence  for  another.  Ihid. 

19.  Discovery  prayed,  answer  may  be  used  without  being  offered  as 

evidence  by  defendant.    Ibid. 

20.  Discovery  asked,  defendant  becomes  complainant's  witness. 

Ihid, 

21.  Recovery  not  authorized  by  pleadings  against  distributee  of  es- 

tate on  his  debt,  under  bill  to  subject  estate  in  hands  of  dis- 
tributees.   Ihid. 

22.  Cross-bill  claiming  distribution  of  fund  germane  to  bill  to  fix 

its  status  and  income.     Carlton  et  al,  va  So.  Mut.  Ins.  Co.  et. 
al.,  371. 

23.  Cross-bill  may  be  based  on  facts  arising  out  of  bill  or  discovered 

by  it.    Ihid. 

24.  Mutual  insurance  company,  reserved  fund  beyond  limits  of 

charter  or  necessities,  excess  distributed  among  contributors, 
in  equity.    Ihid. 

25.  Classes,  policy-holders  made  parties  to  bill  in,  may  file  cross- 

bills in.    Ihid. 

26.  Policy-holder  forced  out  of  mutual  insurance  company,  equity 

of  as  to  profits.    Ibid. 

27.  Same :  Demand  not  necessary  before  filing  cross-bill  as  to  fund 

before  court.    Ibid. 

28.  Specific  performance  of  parol  gift,  what  necessary  to  require. 

PouUain  et  al.  vs.  Poullafti,  Sr.,  412. 

29.  Demurrer   renewed   after   amendment  filed,  goes  to  entire 

amended  bill.    Oriffin  v».  AugvMa  db  K,  R.  H.,  423. 

30.  Demurrer,  notice  of  not  given,  not  work  dismissal  of  it.    Ibid. 

31 .  Demurrer  admits  facts  well  pleaded ;  not  what  is  alleged  con- 

trary to  act  of  legislature.    Ibid. 

32.  Limitations,  statute  not  pleaded  by  administrator  against  some, 

and  not  others,  under  bill  to  marshal  assets.    Jordan  v». 
Brown  et  al.,  495. 

33.  Limitation,  relief  from  bar  in  equity ;  and  bar  for  laches.    Ibid. 

34.  Distribute  e«tate»  l^U  to,  not  tried  ontil  fund  before  court,  un- 

lets by  agreement.    Ibid^ 
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35.  Homestead  taken  from  father  and  put  in  hands  of  receiver, 

strong  case  required.    Barfield,  fie.it  friend,  vs.  liavjield,  668. 

36.  Administrator's  accounts,  jurisdiction  over.     Barclay  et  ah  w. 

Kimseij  et  ah,  725. 

37.  Chancellor  of  another  circuit  passing  on  injunction  without  ob- 

jection, no  reversal.  Cottle  et  ttx.  v8,  Harroldy  Johnson  tC*  Co., 
8:50. 

'>8.  Remedy  at  law  not  as  complete,  equity  grants  relief.   Markham 
18.  Huff,  874. 

39.  r^andlord  foreclosing  mortgage  in  county  of  tenant's  residence, 

not  where  premises  were,  claiming  various  breaches  of  cove- 
nants, bill  by  tenant  lies.  (.Tackson,  C.  J.,  dissenting.) 
Ibid. 

40.  Complete  relief,  equity  gives.     Jhid, 

See  Year's  SuppoH,  .S;  Injuurthtn. 

ESTATES. 

1.  Survives  to  wife,  right  to  estate  of  deceased  ancestor  prior  to 

1866,  not  reduced  to  possession  by  husband.  Sterlingy  adin't\ 
vii.  SiniSf  51. 

2.  Corpus  to  be  held  together  till  youngest  chiUl  of  age,  then 

equally  divided,  without  regard  to  prior  income,  under  tliis 

will.     Hanfft\  adrn'r,  vs,  DunJap  et  al.,  534. 

3.  Occupancy  free  of  taxes  or  repairs,  right  of,  conferred  by  this 

will.     Griffin  et  al.  vs.  Fleming,  ex'r,  et  rr/.,  697. 

4.  Repairs,  advances  to  executor  for,  are  charges  on  estate  held 

by  him  in  trust,  though  during  life  tenancy.     Ihid. 

5.  Per  capita  or  per  stirpes,  whether  legatees  take,  under  this  will. 

Huf/gins  et  al.  vs.  J  In  gg  in  set  al.,  825. 

6.  Life  estate  with  vested  remainder  over,  under  will  in  this  case. 

01  in  stead  vs,  Dunn  et  ah,  850 

7.  Life  estate  and  remainder  both  contingent  on  death  of  daugh- 

ter childless.     Ihid. 

8.  Per  capita,  rot  per  stirpes,  legatees  take  under  this  will.     Ihid. 

9.  Vested  remainders  favored  in  construing  will.     Ibid. 

ESTOPPEL. 

1.  Construction  put  on  lease  by  one  party  and  acted  on  with  con- 

sent of  other  party,  latter  estopped  from  denying.    Daniels 

vs.  Edwards  d'  Dnles  et  ah,  196. 

2.  Grantor  or  his  administrator  cannot  attack  conveyance  for 

grantor's  fraud.     Anderson,  admW,  vs,  lirown,  7J3. 
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3.  Municipal  corporation  estopped  from  preventing  use  of  railroad 

storehouse  for  fertilizers  by  seeing  built  and  expenses  in- 
curred.   Mayor,  etc.,  of  Athens  vs.  Oa.  Railroad^  800. 

4.  False  and  fraudulent  representations  as  to  validity  of  title, 

acted  on  to  injury,  estops  from  denying.    Roberts  vs,  Davis, 
819. 

5.  Same :  Representations  made  after  purchase,  but  which  pre- 

vented buyer  from  securing  himself  on  his  vendor's  war- 
ranty, estops.    Ibid. 

6.  Tenant  cannot  dispute  landlord's  title.     White  vs.  Barlow^  887. 

»See  Mortyaye,  1 ;  Arbitration  and  Award,  2 ;  Quo  Warranto,  2; 
Fraud,  2. 

EVIDENCE. 

1.  Illegally    admitted,  subsequently  ruled  out,  generally  cures 

error;  exception  under  special  facts.    (Jackson,  C.  J.,  dis- 
senting.)   McDonald  vs  State,  55 ;  Powell  vs.  Watts,  770. 

2.  Deed,  record  of,  showing  difference  between  numbers  in  figures 

and  written,  admissible  as  to  land  covered  by  figures.     Way 
ft  al.  vs.  Lowery,  03. 

3.  Clerical  mistake  in  record  shown  by  record  from  another  county. 

Ibid. 

4.  **  Value  received,''  explained,  and  failure  of  consideration 

shown  by  parol ;  alHer,  if  consideration  is  stated.    Pitts  vs. 
Allen,  69. 

5.  Inaccessible,  witness  in  criminal  case  being,  testimony  on  com- 

mitting trial  shown  by  parol.    Smith  vs  State,  114. 

6.  Newly  discovered  testimony,  merely  cumulative,  not  cause  new 

trial.    Ibid.;  Dyson  vs.  State,  206.     (See  No.  27  below.) 

7.  Sayings  and  acts  of  owner  of  land  fixing  boundaries,  admissi- 

ble; aliter,  after  parting  with  title.  Marion  vs.  Hoy t  etal.,  117. 

8.  Returns  of  guardian  not  appointed  at  term  of  court  of  ordinary, 

not  admissible  as  true.    Bell  vs.  Love,  125. 

9.  Sayings  pending  cruel  treatment  not  admissible  on  behalf  of 

defendant  making  them.    Lewis  vs  State,  164. 

10.  Sayings  of  father  and  his  widow  admissible  on  question  of  gift 

to  son.    Hughes  et  al.  vs.  Hughes  et  al.,  173. 

11.  Res  gestse,  facts  forming  part  of,  admissible.    Williams  vs.  State, 

180. 

12.  ''On  or  before"  in  note  not  explained  by  parol.    James  vs. 

Benjamin,  185. 

V  72-61 
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13.  Admitted  withoat  objection,  no  ground  for  new  trial.     WcUker 

V8.  StaU,  200. 

14.  Character  of  witness  to  will,  when  admissible  to  show.    MoBeley 

V9.  Evans  et  al.,  208. 

15.  Sayings  ofprosecutoradmissible  only  to  impeach  him.    Womack 

V8.  StaU,  215. 

16.  Child  injured,  emancipation  from  parent  sought  to  be  shown, 

\  accounting  to  father  for  wages  admissible.    Augusta  Factory 
V8.  Barnes,  217. 

17.  Res  gestx,  sayings  of  injured  child  shortly  after  injury.    Ibid. 

18.  Competency  doubtful,  goes  to  jury.    Ibid. 

19.  Sayings  of  one  doctor  to  another  as  to  cause  of  death  inadmissi- 

ble.   Ibid, 

20.  Amount  of  damage,  witness  cannot  state  in  round  numbers. 

Smith  et  ux.  vs.  Eubanks  <k  Hitt,  280. 

21.  Profits  shown  in  estimating  damages  for  breaking  lease  of 

wagon*yard.    Ibid. 

22.  Patronage  of  yard  after  eviction  shown  for  what  purpose.    Ibid. 

23.  Res  (jestst,  statement  of  husband  in  procuring  comrade  to  go 

with  him  to  see  wife,  on  which  trip  he  was  killed.    Price  vs. 
StnU,  441. 

24.  Wife  in  improper  situation  with  another  than  husband  shown, 

where  difficulty  arose  out  of  domestic  troubles.    Ibid. 

25.  General  good  character  shown  to  rebut  impeachment  by  con- 

tradictory sayings.    Ibid, 

26.  Original  record,  admitted  to  be  so,  admissible.    Rogers  vs.  Till- 

man, 479. 

27.  Newly  discovered,  new  trial  granted  on.     Colquitt,  gov*r,  vs. 

Smiths,  515.     (See  No.  6  above.) 

28.  Same :  Affidavit  of  want  of  knowledge  by  attorney.    Ibid, 

29.  Admissions,  weight  of.     Smith  vs.  Page,  admW,  et  al.,  539. 

30.  Sayings  as  to  disposition  of  property  admissible  as  disclaimer. 

Ibid. 

31.  Sayings  admissible  to  sustain  witnesses  in  this  case.    Ibid. 

32.  Administrator's  returns  made  out,  but  not  received  or  approved, 

used  as  admissions,  but  not  for  him.     Bowling  vs.  Feeley  et 
at.,  557. 

33.  Same :  Returns,  inchoate,  on  separate  sheets,  part  used  as  ad- 

missions, without  tendering  all.    Ibid. 

34.  Admission  shown,  right  to  put  in  all  connected  with.    Ibid. 

35.  Value  of  board  shown  by  any  one  familiar  with.    Ibid. 

36.  Ambiguities  in  numbering  and  paging  of  will  explained  by 

parol.    Surge  et  dl.  t)«.  HamiXlou  ei  <iX«^  ex*rSf  568. 
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37.  Willi  papers  which  conatitute  shown  hy  parol.    Ibid. 

38.  Sayings  of  testator  admissible  to  identify  paper  propounded  as 

his  will.    Ibid, 

39.  Same :  Also  on  question  of  revocavit  vel  non.    Und, 

40.  Latitude,  greater  allowed  on  probate  than  in  construction  of 

will.    Ibid. 

41.  Parol  not  admitted  to  alter  written  contract,  but  may  show  cir- 

cumstances and  consideration.    Anderson,  admWf  vs.  Brown, 
713. 

42.  Insurance  policy  not  admitted  as  admission  of  insured  as  to 

title.    Ihid. 

43.  Administrator  suing  for  lands  conveyed  by  intestate,  outstand- 

ing liabilities  admitted,  details  irrelevant.    Ibid. 

44.  Capacity  of  grantor  in  issue,  trade  between  him  and  witness 

shown  on  cross-examination.    Ibid. 

46.  Withdraw  interrogatories,  party  may  before  they  go  to  jury ; 
oral  question  and  answer  not  withdrawn.    Ibid. 

46.  Admissions  of  claimant  to  plaintiff  admissible,  though  involving 

conversations  with  deceased  defendant.     PoweU  vs  WcUts, 
770. 

47.  Admissions  of  defendant  while  in  possession  admissible,  when. 

Ibid. 

48.  Motive,  party  may  testify  to.    Ibid. 

49.  Verdicts  in  other  claim  cases  not  admissible.    Ibid, 

60.  "Working  boss"  saying  he  had  orders  to  kill  people  coming  on 
place  irrelevant  in  action  for  killing  cow.  Lockett  vs.  Pitt' 
mant  316. 

See  Witness;  Practice  in  Superior  Court,  3. 

EXECUTIONS. 

1.  Against  sheriff,  how  directed.    Blance  dt  McOarough  vs.  Mize, 

96. 

2.  Surety  or  endorser  paying,  gives  right  to  control,  though  with- 

out entry.    Thonuuon,  ass'ee,  vs.  Wade  et  oZ.,  160. 

3.  Entry  made  by  plaintiff's  attorney,  pending  claim  case.    Ibid. 

4.  Amended,  levy  falls.    Artope  et  al.  vs.  Barker,  186. 

6.  Alias  fi.fa.  amended  to  conform  to  original,  levy  made  under 
original  does  not  fall.    Ibid. 

6.  Recital  in^.  fa.  issued  by  governor  on  bond  of  state  depository 

prima  facie  correct.     ColquUt,  gov'r,  vs.  Simpson  dc  Ledbetter, 
601. 

• 

7.  Partial  payment  to  levying  officer  eztingoishes  pro  tanto.  White 

vs.  MandevHU,  706.     * 
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8.  Partial  payment  made  groand  of  illegality,  balance  admitted 

must  be  tendered.    Ibid, 

9.  Claim  case  compromised,  ji. /a.  subjecting  has  lien  on  fund. 

Sims  et  cU,  v$,  Albeaj  shfriff,  et  aL,  761. 

10.  Same:  Other^./as.  take  nothing  by  compromise,  but  remanded 
to  property.    Ibid, 

FERTILIZERS. 

1.  Kleckley  vs,  Leyden,  63  Oa,y  215,  approved.    Leman  vs.  Saunders 

et  al,y  202. 

2.  Storehouse  for  in  city,  right  of  railroad  to  use,  when.     Mayor ^ 

etc.,  of  Athens  vs.  Oa.  R.  R.,  800. 

FORGERY.    See  Criminal  Law,  1-3 ;  State  Depmtories,  2,  7. 

FRAUD. 

1.  Husband  reviving  debt  to  wife  barred  by  statute  not  fraad  j}er 

se,  but  may  be  considered.     Corner  d;  Co,  vs.  Allen,  1. 

2.  Two  innocent  persons,  one  putting  it  in  power  of  third  party  to 

commit  fraud,  must  suffer.      Kennedy  vs.  Lee,  39;   Mathi*, 
sheriff,  vs,  Morgan,  517. 

3.  Composition  with  creditors  avoided  by  fraud.    Saui  rs   Buck, 

Hefflebower  tt-  Neer,  254. 

4.  Avoid  sale,  fraud  which  i    sufficient  to.   Johnson  et  ol,  vs,  Dooly 

et  ah,  297. 

5.  Bankruptcy,  what  fraud  prevents  discharge  of  debt  in.     Peel, 

trustee,  vs.  Bryson,  331. 

6.  Fraudulent  character  not  changed  by  being  reduced  to  judg- 

ment.   Ibid, 

7.  Sheriff's  sale  set  aside  for.    Parker,  adm^r,  vs.  Olenn  et  al. ,  637. 

8.  Price  grossly  inadequate  is  badge  of  fraud.     Ihid, 

9.  Of  grantor  not  set  up  by  him  or  his  alininistrator.     Anflfrson^ 

adm'ry  v».  Brown,  713. 

See  Husband  and  Wife,  13-14 ;  Estnpitel,  4,  5. 
GAINESVILLE.     See  Constitutional  Law,  1-3. 

GARNISHMENT. 

1.  Consolidated,  two  cases  only  by  consent;  separate  writs  of  er- 
ror proper.  Pupke,  Reid  <&  Phelps  vs.  Meador;  Smith  4:  Bond- 
urant  vs*  Keodor,  230. 
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2.  Funds  raised  from  goods,  etc.,  of  defendant  shown,  burden  on 

garnishee  to  show  not  subject.    Ibid. 

3.  Salary  of  ofScer  of  corporation  over  $500.00  a   year,  subject. 

BailU  <(r  Bro,  w.  Mosher  ei  aL,  740. 

See  Jugdments,  11, 12. 
GEORGIA  RAILROAD.    See  Municipai  Corporations,  10. 
GIFT.    See  IHtU,  1 ;  Equity,  28. 

GLYNN  COUNTY. 

1,  Power  of  board  of  education  over  funds  from  endowment  of 
Glynn  County  Academy.  Board  of  Education,  etc. ,  w.  Mayor, 
etc.,  of  Brunswick  et  al.,  353. 

GOVERNOR.    See  State  Depositories,  5,  8-9. 

GUANO.    See  Fertilizers. 

GUARDIAN  AND  WARD. 

0 

1.  Letters  granted  out  of  regular  term  of  court  of  ordinary  void. 

BeU  vs.  Love,  125. 

2.  Returns  of  guardian  appointed  oot  of  term  not  admissible. 

Ibid. 

3.  De  facto  guardian,  none  in  this  state.    Ibid. 

4.  Ejectment  by  guardian,  recovery  by  ward  on  proof  of  title. 

Wood  et  al.  vs.  Haines,  189. 

5.  Dismissal,  judgment  of  bars  as  to  matters  covered  by  it.  Pout- 

lain  et  al.  vs.  PouUain,  Sr.,  412. 

6.  Re-open  settlement  in  four  years,  right  applies  to  settlement 

not  before  ordinary.    Ibid. 

7.  Authority  to  buy  need  not  be  shown  to  recover  under  deed  to 

him.    CoUins  vs.  Dixon,  gd*n,  475. 

8.  Profits  on  funds,  guardian  may  not  make.    Dowling  vs.  Feeley 

et  al.,  557. 

9.  Losses  of  venture  with  funds  fall  on  guardian.    Ibid. 

10.  Expenses  not  to  exceed  income,  onlessby  ordinary's  approval 

Ibid. 

11.  Returns  regular  and  approved  ratifies  expendi tores.    Semble. 

Ibid. 

12.  Guardian  ad  Htem,  administratrix  who  was  party  to  suit,  ap- 
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pointed  and  not  refasing,  no  other  order  necessary.   Barclay 
eial.  V8.  Kimsey  et  cU,,  726. 

See  AdmUmtrators  and  Executors,  16-21. 
HABEAS  CORPUS.    See  Criminal  Law,  8. 
HIRING.    SeeContracU,  2-3. 

HOMESTEAD. 

1.  Purchase  money,  note  for  purchase  from  one  without  title  not 

binding  as,  after  surrender  and  subsequent  purchase  from- 
one  with  title.    Farmer  vs.  Word,  16. 

2.  Application,  what  necessary  in,  under  act  of  1868.     Hardin  u, 

McCord,  exW,  239. 

3.  Amended  after  grant,  application  may  be,  so  as  to  show  resi- 

dence and  head  of  family.    Ibid. 

4.  Service  of  creditors  named,  presumed  from  approval  of  appli- 

cation.    ChaXker  vs,  Thompson  et  oZ.,  478. 

5.  Exemption  after  giving  forthcoming  bond,  but  before  sale,  re- 

lieves bond.    Ibid. 

6.  Receiver  not  appointed  as  against  head  of  family,  except  in 

strong  case.    Barfield,  next  friend,  vs.  Barfield,  668. 

7.  Injunction  not  granted  to  prevent  head  of  family  from  applying 

for  leave  to  sell.     Ibid, 

8.  Second  wife  shares  benefits  of  existing  homestead.    Ibid. 

See  Bankruptcy,  4. 

HOMICIDE.     See  Husband  and  Wife,  9,  10;  Murder;  Manslaughter, 

HUSBAND  AND  WIFE. 

1.  Separate  property,  power  of  wife  as  to.  Comer  d:  Co,  vs.  Allen,  1. 

2.  Creditor  of  husband,  wife  has  equal  rights  with  others,  if  with- 

out fraud.    Jhid, 

3.  Act  of  1866,  marriage  before,  but  property  reduced  to  posses- 

sion after,  as  wife's,  she  is  creditor,  and  may  take  mortgage. 

Ibid.    (See  No.  7  below.) 

4.  Debt  barred  by  statute  of  limitations,  reviving  is  not  fraud  per 

sey  but  may  be  considered.    Ibid. 

5.  Wife's  equity  inferior  to  that  of  creditor  on  faith  of  property 

allowed  to  stand  in  husband's  name.  Kennedy  v%.  l>e,  39. 

6.  Dealings  between  husband  and  wife  scanned  closely.    Ibid. 

7.  SurvweB  to  wife,  interest  in  realty  of  deceased  ancestor  prior 
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to  1866  not  reduced  to  poBsession  in  lifetime  of  husband. 
Sterling,  adm'r,  v».  Sims,  51.     (See  No.  3  above.) 

8.  Realty  and  personalty  on  same  plane  as  to  marital  rights.  Ibid, 

9.  Homicide  of  husband,  wife's  right  of  action  for,  and  what  de- 

fences proper  to.    Berry  vs,  N.  E,  Railroad,  137. 

10.  Same:  Want  of  ordinary  care  in  husband  falling  into  railroad 

cut,  defeats  recovery.    Ibid, 

11.  Volimtary  delivery  by  husband  to  wife,  of  bond  for  title,  not 

carry  right  to  do  as  he  pleased  with  it.    Klink  vs,  Boland,  485. 

V  12.  Separate  property  of  wife  conveyed  to  secure  husband's  debt, 
ratification  by  wife  not  make  valid ;  nor  consent  for  creditor 
to  sell  to  another.    Ibid. 

13.  Separate  property  conveyed  by  wife,  true  facts  being  concealed 

from  her,  creditor  must  not  only  be  ignorant  of  concealment, 
but  must  not  have  reasonable  ground  of  suspicion.    Ibid. 

14.  Collusion  between  husband  and  creditor  shown  in  this  case. 

(Hammond,  J.,  dubitante).    Ibid, 

15.  Kindred  are  the  same,  as  to  affection,  in  making  will.  Burge 

et  al,  V8,  Hamilton  et  al,,  exWs,  568. 

16.  Homestead,  second  wife  shares  benefits  of.  Barfield,  next  friend, 

VB.  Barfield,  668. 

17.  Creditor  after  record  of  voluntary  conveyance  to  wife,  cannot 

subject.    SivM  et  al,  vn,  Albea,  sJieriff,  et  al,,  751. 

18.  Voluntary  settlement  not  recorded  in  three  months,  not  good 

against  creditor  before  record.    Ibid, 

19.  Administration  of  wife  abating  on  marriage,  husband  preferred 

as  successor.    Ijong  et  al,  vs,  Iluggins  et  al.,  776. 

See  Yearns  Support,  2. 

ILLEGALITY. 

1.  Dismissed,  direct  exception,  not  motion  for  new  trial,  proper. 

Artope  et  al,  vs.  Barker,  186. 

2.  Defendants  Sufi.  fa.  only  can  filer    Ibid* 
INDICTMENT.    See  CHminal  Law,  3,  12,  13. 

INDORSEMENT. 

1.  Acceptance  negotiated,  maker  stands  as  first  indorser.    Par" 
melee  vs,  Williams,  42. 

See  Principal  and  Surety* 

INFANCY. 

1.  Support  of  minor  child  of  decedent,  guardian,  not  administra- 
tor, liable.    Pryor  v$,  Weti,  adrnW^  140. 
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2.  Minor  may  recover,  if  title  shown  in  him,  thoug^h  salt  in  name 

of  guardian.     Wood  et  al.  vs.  Haines^  189. 

3.  Diligence  toward  minor  employ^,  more  necessary  than  towards 

adult.    Augusta  Factory  v$.  Barnes,  217. 

INJUNCTION. 

1.  Proper  parties  made,  injunction  without,  error.     Miller,  trtmUf, 

vs.  McDonald  et  al. ,  2U. 

2.  Discretion  allowed  where  facts  involved;  aliter,  where  point  is 

on  jurisdiction.    Head  vs.  Brid<fes  et  al.,  SO;  Daniels  i'«.  J?fl- 
wardsiX:  Dukes  et  aL,  196, 

3.  Mortgage   proceeding  against   goods  not  covered,   enjoined- 

Lanier  vs.  Adams,  Thome  <fc  Co.,  145. 

4.  Administrator's  sale  enjoined  where  unnecessary  and  the  estate 

ripe  for  distribution.    McCook  et  al.  vs.  Pond,  adm'r,  150. 

6.  Executor's  sale  not  enjoined  by  creditors  by  account,  though 
executrix  insolvent.    Elam,  ex'x,  vs.  Elam  et  al.,  162. 

6.  Bare  fear  of  loss  not  require  injunction.    Ibid. 

7.  Twelve  months'  exemption  of  executrix  from  suit,  no  ground  of 

injunction  against  sale.    Ibid. 

8.  Contest  over  claims  against  estate  no  ground  of    injunction 

against  sale  of  property.    Ibid, 

9.  Public  nuisance  causing  special  continuing  damages  to  individ- 

ual, enjoined.     Georgia  Chem.,etc.,  Co.  vs.  (Uthjnitt  et  uL,  172. 

10.  Facts  not  warranting.     Masland,  .Jr.,  vs.  Kemp  et  al.,  182. 

11.  Turpentine,  illegal  use  of  trees  for,  by  solvent  person,  no  in- 

junction.    Daniels  vs.  Edwards  <i*  Dukes  et  a!.,  196. 

12.  Tenant  holding  over,  remedy  at  law  complete.    Jbid 

13.  Mill-dam,  increasing  height  so  as  to  produce  sickness,  enjoined. 

Minor  vs.  De  Vaughn,  208. 

14.  Judgment  through  negligence  in  making  defence,  not  enjoined. 

Neal  vs.  Henderson,  209. 

15.  Illegality  on  ground  of  payment  decided  for  plaintiff,  injunction 

refused.    Ibid. 

16.  Homestead,  application  for  leave  to  sell  not  enjoined.     Bar- 

field,  next  friend,  vs.  Barfield,  668. 

17.  Chancellor  of  other  circuit  presiding,  objection  to  authority 

when  made.     CottU  et  ux.  vs.  Harrold,  Johnson  <fc  Co.,  830. 

18.  Trespass,  when  enjoined.    Ibid. 

19.  Title  and  possession,  conflicting  claims  as  to,  injunction  proper. 

Ibid. 

See  Practice  in  Supreme  Court,  17 ;  Jurisdiction,  5, 
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INSOLVENCY.    See  Partnership,  6-7. 

INSURANCE. 

1.  Reserved  fund  of  mutual  company  larger  than  charter  or  neces- 

sities require,  excess  divided  in  equity  among  contributors. 
Carlton  et  al,  vs.  So,  Mut,  Ins,  Co,  et  a{.,  871. 

2.  Classes,  policy-holders  made  parties  in,  may  file  cross-bills  in. 

Ibid. 

3.  Mutual  insurance,  basis  of  and  rights  as  to  profits  and  losses 

discussed.    Ihld. 

4.  Southern  Mutual  Insurance  Company,  mutuality,  membership- 

rights  as  to  profits,  and  limits  of  reserved  fund.    Ibid, 

5.  Books,  resolutions  and  publications  as  to  reserve,  effect  of. 

Ibid, 

6.  Premium  notes  and  cash  premiums  discussed.    Ibid. 

7.  Forced  out  of  mutual  company,  equity  of  policy-holders.    Ibid. 

8.  Limitations,  statute  does  not  run  against  claim  of  contributor 

to  mutual  company  until  knowledge  of   accessible  fund. 
Ibid. 

9.  Demand  not  necessary  before  asserting  right  to  fund  by  cross- 

bill, when  brought  in  by  bill.    Ibid. 

See  Evidence,  42. 

INTEREST  AND  USURY. 

1 .  Partner  advancing  to  firm,  interest  not  run  unless  by  agreement. 

Prentice  o«.  Elliott,  154. 

2.  Judgment  bears  same  rate  as  contract  on  which  founded.  Dan- 

iel V8.  Gibsony  367. 

3.  Collateral  security,  collection  to  extent  of  principal  and  legal 

interest  not  prevented  by  usury  in  main  debt.    Partridge  vs. 
Williatm'  Sons,  807. 

4.  Contract  for  interest,  which  must  be  in  writing  under  act  of 

1875,  not  necessary  to  be  signed  by  debtor,  if  held  by  him 
Wofford  vs.  Wyly  et  al.,  863. 

5.  Interest  on  interest  not  favored.    Ibid, 

6*  Compounding  improper  under  facts  of  case.    Ibid. 

INTERROGATORIES,      bee  Practice  in  Supreme  Court,  31 ;   Evi- 
dence, 45. 

JUDGE. 

].  Language  in  rendering  decision,  not  subject  of   exception. 
Smith  etal,  vs.  Bohler  et  al.,  546. 

V  72-62 
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JUDGMENTS. 

1.  In  justice's  court  void,  if  no  summons.  Jeffer$etdl,v$,  Ware,  135. 

2.  Same :  Judgment  on  bond  to  dissolve  garnishment  set  aside,  if 

no  summons  in  original  suit.    Ibid, 

3.  By  default,  not  set  aside  on  ex  parte  statement  of  parol  agreement 

of  counsel.    Exchange  B*k  vs,  Elkan,  197. 

4.  Motion  to  set  aside,  notice  necessary.    Ilnd. 

5.  Enjoined,  judgment  not,  if  laches  in  defending.    Neel  «t.  Hen- 

derson, 209. 

6.  Interest  on  at  same  rate  as  borne  by  contract  on  which  founded. 

Daniel  vs.  Gibson^  367. 

7.  Notice  of  judgment  not  alone  prevent  bona  fides  of  parchaser 

holding  four  years.    Sluder  vs.  Barileii,  463. 

8.  Letters  of  administration,  grant  not  collaterally  attacked  for 

irregularities.    Barclay  et  dl.  vs.  Kimsey  et  al.,  725. 

9.  Same :  Especially  after  having  stood  for  years,  and  after  im- 

portant rights  have  vested  under  them.    Ibid. 

10.  Against  administrator  binds  all  distributees.    Ibid. 

11.  Irregularities,  slow  to  upturn  decree  for,  after  eleven  years,  and 

rights  vested  under.    Ibid, 

12.  Irregularities  not  avoid  decree,  as  to  persons  acquiring  rights 

bona  fide.    Ibid. 

See  New  Trial ,  7;  Partition^  1. 

JUDICIAL  COGNIZANCE. 

1.  Names  of  corporations  chartered  by  legislature,  courts  take  cogf- 
nizance  of.    Jackson^  alias  Lyles,  vs.  State,  28. 

JURISDICTION. 

1.  Contribution  from  co-executrix  colluding  with  heirs,  bill  to  en- 

force and  for  injunction,  proper  in  county  of  residence, 
though  proceeding  by  legatees  to  call  executors  to  account 
was  elsewhere.    Head  vs.  Bridges  et  al.,  30. 

2.  Yearly  balance  of  accounts  carried  forward,  not  divided  so  as 

to  give  justice  court  jurisdiction.    Floyd,  ex^x,  vs.  Cox,  147. 

3.  Railroad  carrying  goods  by  wrong  route,  with  notice,  and  re- 

fusing to  deliver  without  payment  of  freight,  jurisdiction  in 
county  of  demand.     Bird  vs.  Oa.  R.  R.,  655. 

4.  Chancellor  of  another  circuit,  authority  to  preside  on  hearing 

of  injunction,  objection  when  made.  Cottle  et  ux.  vs.  Harrold, 
Johnson  <k  Co.^  830. 
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5.  Enjoin  other  salts,  and  settle  whole  matter  in  county  where 

landlord  forecloses  mortgages  for  breach  of  covenant,  equity 
may.  (Jackson,  0.  J.,  dissenting.)    Markham  vs.  Ruff,  876. 

6.  Summons,  no  jurisdiction  in  justice's  court  without.    Jeffers  et 

cU.  V8,  WarCf  135. 

JURY  AND  JURORS. 

1.  Great-granddaughter  of  common  ancestor  is  related  within 

fourth  degree  to  another  great-granddaughter ;  but  their  hus- 
bands are  not.    Mc Kinney  vs.  Mc Kinney ,  80. 

2.  Injury,  none  resulting  from  disqualified  juror's  sitting,  new 

trial  not  granted.    Ibid. 

3.  Grand  jurors  qualified  when  drawn  may  serve,  though  left  out 

on  revision  of  box  before  empanelled.     Williams  vs.  State, 
180. 

4.  Impeach  finding,  jurors  cannot.    Dyson  vs.  State, ^206. 

6.  Facts  should  be  left  to  jury.    Frank  vs.  Atlanta  Street  Railroad, 
338. 

6.  Attacked,  may  repel  by  counter-affidavit.    Price  vs.  State,  441. 

7.  Paper  going  out  with  jury,  but  not  read,  not  require  new  trial. 

Schmertz  de  Co.  vs.  Johnson,  472. 

8.  Grand  jury,  jury  stricken  from  in  discretion  of  court.    Surge 

et  at.  vs.  Hamilton  et  oZ.,  ex'rs,  568. 

9.  Bailifi'in  charge  of  jury  not  sworn,  new  trial.    Roberts  vs.  State, 

673. 

10.  Initials  of  given  name  on  list  furnished,  but  written  in  full  in 

jury  list,  not  cause  for  challenge.    Cato  vs.  State,  747. 

11.  Impartial,  juror  answered  that  he  could  not  say  he  was,  but 

then  answered  that  he  was,  competent.    Ibid. 

12.  Trior,  decision  of  court  as,  not  reviewed.    Ibid. 

See  Constitutionai  Law,  5,  9. 

JUSTICES  AND  JUSTICE  COURTS. 

1.  Summons  necessary  to  jurisdiction ;  judgment  without  is  void. 

Jeffers  et  al.  vs.  Ware,  135. 

2.  Same :  Judgment  on  garnishment  bond,  with  no  summons  in 

original  suit,  set  aside  on  motion.    Ibid. 

3.  Sale  to  save  expense,  what  order  sufficient.  Wilson  vs.  Oarrick 

et  al.,  660. 

4.  Pleadings,  strictness  in  not  required.    Ibid. 

5.  Continaance  only  from  term  to  term.     White  vs.  Mandeville, 

706. 
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6.  Postponement  of  case  from  one  day  to  another,  illegal.     Ibid. 

7.  Same :  Consent  not  make  judgment  void.    Ibid. 

8.  Terms  may  last  more  than  one  day,  if  fixed  in  advance.     Ibid. 

See  Jurisdictiont  2 ;  Appeal^  1 ;  Certiorari, 

JUSTIFICATION.    See  PUadincf^.J^, 

LABORERS.     See  Xien«,  9-11. 

LACHES.     See  Equity^  33 ;  Practice  in,  Supreme  Court,  49 ;  Jndg- 
merits,  5. 

LANDLORD  AND  TENANT. 

1.  Tenant   cannot  denv   landlord's  title   or  attorn   to  another. 

Clarke  et  al.  vs.  Beck,  127.    (See  No.  6  below.) 

2.  Attornment  to  another  not  affect  landlord.    Ibid. 

3.  Tenant  holding  over,  remedy  at  law  complete.    Daniels  vs.  Ed- 

wards ds  Dukes  et  ah,  196. 

4.  Lien  for  supplies,  what  necessary  to  allege  in  affidavit  to  fore- 

close.    Ware  vs.  Blalock  et  cU.,  admWs,  804. 

5.  Equity  has  jurisdiction  where  landlord  goes  outside  of  usual 

remedies  and  forecloses  mortgage  in  county  of  residence  of 
tenant,  not  same  as  that  of  rented  premises.  (Jackson,  C. 
J.,  dissenting.)     Markham  vs.  Huff,  874. 

6.  Estopped  from  disputing  landlord's  title,  tenant  is.     White  vs. 

Barlow,  887.    (See  No.  1  above.) 

See  Distress  Warrant. 

LAWS. 

1.  Concurrent  acts  before   legislature,  how  construed  together. 

Hope  et  al.  vs.  Mayor,  etc,  of  Gaint'svillc^  246. 

2.  Omission  of  act  from  Code,  iiol  repeal.     Bailie  S:  Bro.  vs.  Sfo- 

sher  et  al.,  740. 

3.  Treble  damages  for  killing  cattle,  strictly  construed.     Lockett 

vs.  Pittman,  815. 

See  Constitutional  Law. 
LEASE.     See  Estoppel^  1. 
LEGACIES.    See  TTO^s,  5,  21,  26-28. 

LEVY  AND  SALE. 

1.  Immature  crops  not  subject,  unless  debtor  absconds  or  removes. 
Scott,  Korion  dc  Co.  vs.  RusseU,  36, 
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2.  Coroner  le vying  ji. /a.  against  sheriff,  authority  should  appear 

how.     Blance  dt  McGarough  vs.  Mize,  96. 

3.  Overplus  from  tax  sale  of  unreturned  property,  how  disposed 

of.     Summers  J  ord^y,  vs.  Christian  et  al.,  193. 

4.  Advertisement  of  marshal's  tax  sale  in  Sunday  paper,  illegal. 

Sawyer  vs.  Cargile,  290. 

5.  Set  aside  sale  under  ji.  /a.,  power  of  court  issuing  to.    Johnson 

et  al.  vs.  Dooly  et  al.,  297.    (See  No.  11  below.) 

6.  Entry  of  levy  on  seven  hundred  aci^s  of  land,  without  more, 

void.     CoUins  vs.  Dixon,  gdn,,  475. 

7.  Exemption  granted  after  giving  forthcoming  bond  but  before 

sale,  relieves  bond.     Cl^alker  vs.  Thompson  et  al.,  478. 

8.  Price,  inadequacy  alone  not  set  aside ;  but  with  other  circum- 

stances making  fraud  may  do  so.     Parker,  admW,  vs.  Glenn 
etah,  637. 

9.  Price  grossly  inadequate,  badge  of  fraud.    Ihid. 

10.  Irregularities  not  affect  title  of  innocent  purchaser ;  aliter  of  one 

put  on  inquiry.    Ibid, 

11.  Set  aside  sale,  power  of  court  to.    Ibid,    (See  No.  5  above.) 

12.  Amount  not  raised  greater  than  that  in  execution.    Ibid, 

13.  Subdivision  of  land,  power  and  duty  of  sheriff  as  to.    Ibid. 

14.  Notice  of  defect  in  title,  what  insufficient.     Wilson  vs.  Garrick 

et  al,,  660. 

16.  Property  claimed,  sold  to  save  expense,  what  order  in  justice 
court  sufficient.    Ibid, 

16.  Mining  ditch  and  water  passes  under  sale  of  land  on  which  sit- 
uated.    White  vs.  Sarlow,  887. 

See  Executions,  4,  6 ;  Sheriffs,  4-6. 

LIBEL. 

1.  Privilege  and  fts  abuse  is  for  jury.    Pearce  vs.  Brower,  243. 

2.  Malice  presumed  and  rebutted  how.    Ibid. 

3.  Malice,  want  of,  mitigates  where  no  privilege,  and  bars  where 

privileged  communication.    Ibid. 

LIENS. 

1.  Carpenter  building  house  under  contract  is  both  contractor  and 

mechanic.     Thurman,  adm'r,  vs.  Pettitt,  38. 

2.  Notice  to  owner  of  land  necessary  to  lien  for  materials  furnished 

to  contractor.     Gross,  bishop,  vs.  Butler,  187. 

3.  Notice  to  priest  insufficient,  title  being  in  bishop.    Ibid. 
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4.  Code,  §1979,  requirements  of  must  be  strictly  followed.     Tbtd. 

5.  Demand  on  present  owner  of  saw-mall  necessary ;  on  former 

owner  when  logs  furnished,  insufficient.    Aiken  vb.  Peck  db 
Allen  et  aL,  484. 

6.  Compromise  in  claim  case,  fi.  fa.  subjecting  has  lien  on  fund. 

Sims  et  aL  vs.  Albea,  sheriffs  et  al.,  751. 

7.  Same :  Other  fi,  fas,  take  no  benefit  from  compromise.     Ibid. 

8.  Same:  Other ^. /as.  remanded  to  property.    Ibid. 

9.  Laborer's  lien  must^be  foreclosed,  to  claim  money  in  court, 

though  labor  done  prior  to  foreclosure  of  contesting  mortgage. 
Cumming  vs.  Wright  et  aJ.,  767. 

10.  Foreclosure  claiming  money  hs^,  new  foreclosure  not  allowed 

to  take  fund.    Ibid. 

11.  Defective  process  amendable;  affidavit  not.    Ibid. 

12.  Landlord's  lien  for  supplies,  affidavit  to  foreclose,  what  suffi- 

cient.     Ware  vs.  Blalock  et  al.f  adraWs^  804. 

13.  Same :  Property  to  which  lien  attaches  need  not  be  alleged ; 

law  fixes.    Ibid, 

14.  Attorneys  have  lien   for  fees  on   land   recovered  for  client. 

Wilson  vs.  Wright^  survivor ^  848. 

15    Attorneys'  lien  pending  bill  to  enforce,  purchaser  takes  subject 
to.    Ibid. 

See  Railroads,  6-7. 

LIMITATIONS,  STATUTE  OF. 

1.  Husband  mav  revive  debt  to  wife,  by  written  acknowledgnaent. 

Comer  d:  Co.  vs.  Allen,  1. 

2.  Memorandum  unsigned  and  found  after  death  of  maker,  not 

relieve  bar.    Abercrombie  et  al.  vs.  Butts t  adm'r,  et  at.,  74. 

3.  Barred,  action  was  in  this  case.     Ibid. 

4.  Attorney  wrongly  reporting  title  good,  statute  runs  from  date 

of  advice.     Lilly  vs.  Boyd,  83. 

5.  Partners,  claims  between,  bar  does  not  run  until  firm  affairs 

settled.     Prentice  vs.  Elliott,  154. 

6.  Notes  barred  in  this  case ;  charge  correct.   Cutliff  vs.  Boyd  et  al. , 

302. 

7.  Act  of  1869  must  be  pleaded.     Peel^  trustee,  vs.  Bryson^  331. 

8.  Mutual  insurer,  statute  does  not  run  against  demand  for  divi- 

sion of  excessive  reserve,  until  knowledge  of  accessible  fund. 
Carlton  et  al.  vs.  Southern  Mutual  Insurance  Co.  et  al.,  371. 

9.  Minority  prevents  bar.     Ponllain  et  al.  vs.  Poullain,  Sr,,  412. 

10.  Fiduciary  relation  which  prevents  bar.    Ibid, 


\ 
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11.  Four  years'  posseBsion  of  land  relieves  from  judgment,  though 

purchaser  had  notice  thereof.    Sluder  vs,  Bartlett,  463. 

12.  Administrator  cannot  relieve  as  to  some  and  not  others,  under 

bill  to  marshal  assets.    Jordan  vs.  Brawn  et  al.,  495. 

13.  Relieve  bar,  equity  may,  on  proper  facts.     Ibid;  Griffin  et  al. 

V8.  Fleming f  ex^r^  et  al.,  697. 

14.  Equity  may  bar  for  laches,    Jordan  vs.  Bro^vn  et  al.,  495. 

16.  Firm  debt  not  relieved  of  bar  by  individual  promise.     Ford  vs. 
Clark,  admW,  760. 

16.  Mutual  accounts  not  barred  till  last  item  barred.    Il/id, 

17.  Payments  on  account  do  not  make  mutual.    Ibid. 

LIQUOR.     See  Criminal  Law,  41-43. 

LIS  PENDENS.     See  Attorney  and  Client,  7. 

MALICE.    See  Libel,  2,3. 

MALICIOUS  PROSECUTION. 

1.  What  necessary  to  prove,  in  order  to  recover.    Rogers  vs.  Till- 
man, 479. 

MANDAMUS.    See  Practice  in  Supreme  Court,  19-20,  53. 

MANSLAUGHTER.     See  Onminal  Law,  12,  52,  57. 

MARITIME  LAW.    See  Pilotage. 

MASTER  AND  SERVANT. 

1.  Railroad,  employ^  on,  injured,  no  negligence  shown,  non-suit 

granted.    Stanley  vs.  Richmond,  etc..  Extension  Co.,  202. 

2.  Employ^  injured  by  other  servant  disconnected  from  him,  may 

recover.  Augusta  Factory  vs.  Barnes,  217. 

3.  Orders  of  superior,  effect  on  recovery  by   injured  employ^. 

Ibid. 

4.  Minor  employ^,  duty  of  master  towards.    Ibid. 

5.  Torts  of  servant,  wilful  or  negligent,  railroad  liable  for.     W. 

&  A.  R.  R.  vs.  Turner,  292. 

6.  Discharge  or  retention  of  servant  committing  tort,  effect  on 

damages  recovered.    Ibid. 

7.  Employing  servant  of  another  criminal.    Hightower  vs.  State, 

482. 

8.  Same :  Contract  must  be  written  and  attested,  bat  need  not  ba 

signed  by  both  parties.    Ibid. 
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9.  Wilful  trespass  of  servant,  master  liable  for  when.     Locked  V8. 
Pittmarif  815. 

MASTER  IN  CHANCERY.    See  Auditors. 

MECHANICS.    SeeZi€rw,  1. 
MILL-DAM.    See  Water  and  Water-couraea, 

MINING  DITCH.    See  Levy  and  Sale,  16. 

MINORS.    See  Infancy. 

MISTAKE.    See  Arbitration  and  Award,  2. 

MONEY  RULE.     See  Debtor  and  Creditor,  6,  7. 

MORTGAGE. 

1.  Junior  mortgage  reciting  senior,  and  given  with  notice,  is  holder 

precluded  from  denying?  Qussref    Comer  tO  Co.  vs.  Allen,  1. 

2.  Power  of  sale  revoked  by  death  of  mortgagor.    Miller,  trustee, 

V8.  McDonald  et  al,,  20. 

3.  Enjoined  from  proceeding  against  goods  not  covered.     Lanier 

V8.  Adams,  Tliorne  &  Co.,  145. 

4.  Unforeclosed,  cannot  claim  fund  from  sale  of  property  under 

judgment;  aliler,  in  equity,  or  on  rule,  with  equitable  plead- 
ings.    Baker  d:  Hall  vs.  Gladden,  sheriff,  469. 

5.  Same :  Unforeclosed  mortgage  takes  precedence  of  junior  judg- 

ment.    Ibid. 

6.  Labor  done  before  foreclosure  of  mortgage,  foreclosure  of  lien 

claiming  fund  improper,  new  foreclosure  not  allowed  to  take 
fund.     Cummlng  vs.  Wright  et  al.,  767. 

7.  Equitable  owners  may  mortgage  their  shares.    Cottle  et  ux.  vs. 

Harrold,  Johnson  d*  Co.,  830. 

8.  Sale  of  mortgaged  property  under  fi.fa,  only  carries  equity  of 

redemption.    Ibid. 

9.  Foreclosure  of  chattel  mortgage,  substantial  compliance  with 

statute  necessary.     Duke  vs.  Culpepper,  842. 

10.  Foreclosure  against  E.  C,  alleging  C.  to  be  agent,  bad,  where 
mortgage  was  signed  by  C  as  trustee.     Ibid. 

11.  Same:  Not  amended  by  alleging  that  C.  should  have  signed 
as  agent  and  was  never  in  fact  trustee.    Ibid. 

12.  Equitable  mortgage,  deed  with  bond  to  re-convey,  is.      Wofford 
vs.  Wylyetal.,  863. 
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13.  Same :  Paper  relied  on  to  change  deed  to  eqaitable  mortgage, 

not  attacked.    Ibid, 

14.  Enter  and  work  out  debt,  mortgagee  not  allowed  to.     Ibid, 

See  Partnership f  7. 

MUNICIPAL  CORPORATIONS. 

1 .  Tort  on  one  convict  by  another,  or  by  gnard,  city  not  liable. 

DoBter  v».  City  of  Atlanta ,  233. 

2.  Liquor  sold  in  city  against  ordinance,  power  to  try  in  mayor's 

court,  without  jury.    /////  vs.  Mayor,  etc,  of  Vultan,  314. 

3.  Railroad  run  through  street,  power  of  council  of  Stone  Moun- 

tain to  allow.     Gu€88  ei  al.  vs.  St.  Mountain^^tc,  Co.,  320. 

4.  Slight  elevations  or  depressions  in  streets,  suits  for,  discouraged. 

Bellamy  vs.  City  of  Atlanta,  420. 

5.  Destroy  building  in  center  of  block,  can  city,  under  power 

over    unsafe    buildings    on     streets,    lanes    and    alleys? 
Frank  vs.  City  of  Atlanta,  428. 

6.  Powers,  cities  have  only  those  expressly  given  or  necessarily 

implied.    Ibid. 

7.  Destroy  private  property  for  public  good,  law  authorizing  must 

be  strictly  followed.     Ibid. 

8.  Railroad  store -house  not  included  in  ordinance  against  storing 

fertilizers.    Mayor,  etc.,  of  Alliens  vs.  Ga.  R.  R,,  800. 

9.  Estoppel  by  seeing  store-house  erected  without  objection.  Ibid, 

10.  Georgia  Railroad,  right  to  use  store-house  for  fertilizers  in  city 
of  Athens.    Ibid, 

See  Streets  and  Sidewalks;  Tax,  2 ;  Criminal  Law,  25 ;  Quo 
Warranto,  2. 

MURDER.    See  Criminal  Law,  10, 11,  13,  62,  57. 

MUTUAL  ACCOUNTS.    See  Limitations,  Statute  of,  16, 17. 

MUTUAL  INSURANCE.    See  Insurance,  1-9. 

NEGLIGENCE. 

1.  Criminal  negligence  of  railroad,  contract  not  to  sue  for,  void. 

Cook  vs.  W.  <k  A.  R.  R.,  48. 

2.  Criminal  negligence  defined.    Ibid, 

3.  Is  question  for  jury.    Sav.,  Fla.  <k  W.  Rwy.  vs.  Stewart,  207. 

See  Master  and  Servant,  1-6,  9;  Railroads,  23,  24. 
V  72-63 
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NEGOTIABLE  INSTRUMENTS. 

1.  Time  for  payment  not  specified  in  draft,  due  on  presentation. 
Roswell  Mfg,  Co.  vs.  Hudson,  Watson  &  Co*,  24. 

2.  Bona  fide  holder,  taker  of  negotiable  draft  before  presentation  is, 
time  when  due  not  being  specified.    Ibid. 

3.  Bona  fide  holder  protected  against  second  draft  obtained  and 

paid  through  fraud  of  payee.    Ibid, 

4.  Duplicate  or  second,  what  is  not,  in  commercial  law.     Ibid. 

5.  Notice,  any  circumstance  putting  on  guard  against  paper  is. 

Ibid, 

G.  Diligence  of  holder,  depends  on  facts  of  each  case.    Ibid, 

7.  Acceptor  primarily  liable  as  maker,  drawer  stands  as  first  en- 

dorser.    Parmelee  va,  Williams,  42. 

8.  Indulgence  grant<id  to  acceptors  with  higher  interest,  and  they 

becoming  insolvent,  security  discharged.    Ibid. 

9«  Acceptor  with  cotton  of  drawer  in  hand,  is  not  accommodation 
acceptor.    J  bid. 

10.  Collateral  security,  holder  of  paper  as,  before  due,  and  with- 

out notice,  takes  free  from  equities  between  paities.    Part' 
ridge  vs.  Williams^  Sons^  807. 

11.  Collateral  renewed  at  same  interest,  not  make  subject  to  equi- 

ties.   Ibid, 

12.  Usury  in  main  debt  not  prevent  collection  of  collateral  to  ex- 

tent of  principal  and  legal  interest.    Ibid, 

See  Promissory  Notes. 

NEW  TRIAL. 

1.  Discretion  exhausted  by  first  grant.     Cook  vs.    W.  <.{:  A.  /?. 

B.y  48. 

2.  Non-suit  held  improper,  finding  of  jury  for  plaintiff  not  set 

aside.    Ibid. 

3.  AfBdavits  used  on  hearing  must  be  authenticated  by  judge,  or 

grounds  dependent  on  disregarded.    McDonald  vs.  State,  55. 

4.  Newly  discovered  evidence,  merely  cumulative,  will  not  require 

new  trial.     Smith  vs.  State,  114. 

5.  Grant  right,  but  on  wrong  grounds,  in  this  case.     Scott  vs. 

Mathis,  119. 

6.  Continued  to  next  term,  motion  then  completed  by  filing  brief 

of  evidence.     Navel  et  al.  vs.  Grannis  et  al.,  204. 

7.  Consent  for  decision  in  thirty  days,  time  is  of  essence  of  con- 

tract ;  decision  afterwards  void.     Patterson  et  al.,  comm'rs,  vs. 
Ilendrix  et  al.,  204. 
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8.  Discretion  in  granting  not  abused.    Ildzzard  vs.  Mayor y  etc.,  of 

Savatuiahy  205;  West  vs.  A.  d:  W.  P.  R.  /?.,  208;  King  vs, 
American,  etc.,  Co,,  210;  Hamilton  vs.  Price,  214;  City  of  At- 
lanta vs.  Bellamy,  420;  O'Brien  et  at.  vs.  White,  900. 

9.  Statement  of  prisoner  accidentally  prevented,  motion  should 

show  by  whom  prevented.    Dyson  vs.  State,  206. 

10.  Discretion  in  refusing  not  abused.    Sav.,  Fla.  &  W.  Rwy.vs. 

Stewart,  207 ;  McDonald  vs.  State,  211 ;  Central  B.  R.  vs.  Glea- 
son  (L-  Harmon  742;  Liddell,  adm'r,  vs.  Wright,  admW,  899; 
James  vs.  State;  Jackson  vs.  State,  901. 

11.  Presumption  that  errors  will  be  corrected  on  new  trial.    Ham- 

ilton vs.  Price,  214. 

12.  Sentence  imposed,  no  ground  for  new  trial.    Montr oss  vs.  State, 

261. 

13.  Granted  to  one  joint  defendant  in  case  for  personal  tort,  should 

be  granted  to  other  also.    McCalla  vs.  Sliaw,  468. 

14.  All  errors  should  be  set  out  in.    Lowery  vs,  State^  649. 

NON-SUIT. 

1.  Employ^  on  railroad  injured,  no  negligence  shown,  non-suit 

proper.     Stanley  vs.  Richmond,  etc..  Extension  Co.,  202. 

2.  Properly  refused  in  this  case.    A^igii^ta  Factory  vs.  Barnes,  218. 

3.  Not  granted  because  judge  would  grant  new  trial  after  verdict, 

evidence  being  conflicting.     Frank  vs.  Atlanta  St.  R.  R.,  338 ; 

Frank  vs.  City  of  Atlanta,  428. 

4.  Motion  to  dismiss  bill  under  evidence  is  analogous  to  motion 

for  non-suit.    IHd. 

6.  Exception  to  grant  directly  taken,  or  motion  to  re-instate,  and 
exception  to  refusal.    Aiken  vs.  Peck  tl*  Allen  et  al.,  434. 

6.  Barred,  account  appearing  to  be,  non-suit  proper.    Ford  vs. 
Clark,  admW,  760. 

NOTICE. 

1.  To  purchaser  of  negotiable  paper,  what  amounts  to.    Roswell 

Mfg.  Co.  vs.  Hudson,  Watson  dk  Co.,  24. 

2.  Of  lien  for  materials  furnished  contractor,  to  whom  given. 

Gross,  bishop,  vs.  Butler,  187. 

^.  Of  motion  to  set  aside  judgment  necessary.    Exchange  B*k  vs, 
Elkan,  197. 

4.  Actual,  what  sufficient  to  give.    Johnson  et  al.  vs.  Dooly  et  al,, 

297. 

5.  Of  demurrer  to  hill  not  given,  not  cause  dismissal  of  same. 

Griffin  vs.  Augusta  <t-  K.  R.  R.,  423. 
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6.  Of  road  commissioners'  court,  what  safficient.     Sims  ei  aZ.  vs. 

Hutcheson  et  al,,  comm*r8f  437. 

7.  To  work  roads,  what  sufficient.    Ibid. 

8.  To  creditor  named  in  application  for  homestead  before  approval 

.presumed.    Chalker  v$.  Thompson  et  oZ.,  478. 

9.  Knowledge  that  bank  is  state  depository,  pats   on   inquiry 

whether  president  is  security  on  bond.    Colquitt ,  gov*r,  vs. 
Sunpson  &  Ledbetter,  501 . 

10.  Marks  on  goods  considered  on  question  of  notice  of  route  by 

which  to  be  sent.    Bird  vs.  Oa.  R.  R,,  655. 

11.  "First-class  law-suit,''  and  bad  title,  that  purchaser  is  buying, 

not  notice  of  defect.     Wilson  vs.  Gar  rick  et  al.f  660. 

12.  Of  order  for  sale  to  save  expense  of  keeping  property,  what 

sufficient  in  justice's  court.    Ibid. 

18.  Lis  pendens  to  enforce  lien  on  land  is  notice  to  purchaser. 
Wilson  vs.  Wright,  survivor,  848. 

See  Judgments y  7 ;  Levy  and  Sale,  10 ;  Mortgage,  1 ;  Certiorari, 
5|  7 ;  Vendor  and  Purchaser,  3. 

NUISANCE. 

1.  Public  nuisance  causing  special  damage,  gives  individual  right 

of  action,  172. 

2.  Continuing  nuisance  enjoined.    Ibid. 

3.  Encroaching  on  sidewalk  for  cellar  stairs,  whether  per  se  a  nu^ 

isance ;  or  whether  city  may  allow.     Ison  vs  Manley,  209. 

NULLITIES.     See  Judgments^  1,  2. 

OFFICER. 

1.  De  facto,  acts  good,  till  ejected.    Smith  et  al.  vs,  Bohler  et  al  , 
546. 

See  Criminal  Law,  4;  Jury  and  Jurors,  9;  Executions,  7. 

ORDINARY. 

1.  Guardian  can  only  be  appointed  in  term  of  court.     Bell  vs. 

Love,  125. 

2.  Letters  of  administration,  general  jurisdiction  as  to.     Barclay 

et  al.  VH.  Kiniiiey  et  al.,  725. 

3.  Same :  Irregularities,  grant  not  collaterally  attacked  for.   Ibiek. 

4.  Adjourned  term,  letters  granted  at,  but  not  in  vacation.     Ibid. 

5.  Same:  Publication  completed  between  regular  and  adjourned 

term,  grant  not  void.    Ibid. 
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6.  Accounts,  equity  and  court  of  ordinary  have  concurrent  juriS' 
diction.    Ibid. 

PARENT  AND  CHILD. 

1.  Child  injured  by  negligence,  actual  damages  only  recovered  by 

father.    Augusta  Factory  t»«.  Barnes^  217. 

2.  Emancipation  sought  to  be  shown,  accounting  to  father  for 

wages  admissible.    Ibid. 

3.  Money  advanced  by  mother  to  son  and  note  taken,  is  prima 

facie  debt,  not  advancement.    Cutliff  rs  Boyd  H  a/.,  exWg, 
302. 

PARTIES. 

1.  Injunction  granted  without  proper  parties,  error.    Miller,  trus- 

tee, vs.  McDonald  et  cU.,  20. 

2.  Want  of,  not  reached  by  general  demurrer  for  want  of  equity. 

Hughes  et  al.vs,  Hughes  et  aL,  173 

3.  Stranger  to  contract,  though  to  receive  benefit  thereunder,  can* 

not  bring  action  of  covenant  thereon.    Ounter  vs,  Mootiey, 
205. 

4.  Administratrix  being  party,  binds  all  distributees.    Barclay 

et  al.  vs,  Kimsey  et  al,,  725. 

5.  Administratrix  being  party,  and  appointed  guardian  ad  litem 

for  minors,  no  other  order  needed.    Ibid, 

6.  Non-resident  kin  not  added  by  amendment  to  caveat  to  appli- 

cation for  administration,  on  appeal.    Long  et  al,  vs.  Hoggins 
et  a^,  776. 

See  Practice  in  Supreme  Court,  4, 5, 55,  57 ;  Continuance,  4. 

PARTITION. 

1.  Is  not  a  proceeding  in  rem;  binds  only  parties  served.     Childs 

et  al.  vs.  Hay  man,  791. 

2.  Absentee  from  state,  under  §4007  of  Code,  construed.    Ibid, 

3.  Objections  allowed  under  §4002  of  Code,  apply  in  cases  where 

necessary  to  sell  in  order  to  divide.    Ibid. 

4.  Bona  fide  purchaser  whose  rights  not  affected  by  re-hearing, 

who  is.      hid. 

PiVRTNERSHIP. 

1.  Firm  assets  first  applied  to  firm  debts  and  individual  assets  to 
individual  debts.  Bagwell  vs.  Bagwell,  02.  (See  No.  6  below.) 

2,  BiM^redi  claim  for  settlenient  after  dissolution  is  ngt,  until  firm 
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affairs  as  to  debtors  and  creditors  wound  up.     Pre»»tice  vs. 
EWotiy  154. 

3.  Interest  on  funds  a<lvanced  by  partner  not  allowed,  unless  by 

agreement  express  or  implied.    Ibid, 

4.  Advances  by  partner  are  not  account  stated.    Ihld, 

5.  Service,  entry  of  on  **  defendants,  J.,  B:  &  Co.,  in  person,"  not 

void  for  uncertainty.    Peely  trustee ^  vtt,  Brynony  3.31. 

6.  Firm  assets  ^o  first  to  firm  debts  and  individual  assets  to  indi- 

vidual debts,  in  case  of  insolvency.  Keese  vs.  CoU.itan  tt  Co., 
658.     (See  No.  1  above.) 

7.  Same :  Application  of  individual  assets  to  individual  debt  not 

extinguish  firm  mortgage.     Ibid. 

8.  Individual  promise  not  relieve  firm  debt  of  bar  of  limitations. 

Ford  D8.  Clark,  adin'r^  760. 

9.  Individual  promise  is  new  cause  of  action  from  firm  debt.   Ibid. 

10.  Title  conveyed  to  two  members,  though  bought  with  firm  money 

and  for  them,  firm  is  equitable  owner  and  may  mortgage. 
Cottle  et  ux.  vs.  Harrold,  Johnson  cO  Co.,  830. 

11.  Same:  Mortgage,  interest  of  partners  joining  in,  .bound  ;  aliter 

of  member  not  joining.    Ibid. 

12.  Fraudulent  transfers  to  avoid  paying  debt  assumed  on  dissolu- 

tion, void.     Ibid, 

13.  Mortgage/. /a.  against  firm,  though  one  member  did  not  join, 

effect  of.     Ibid. 

PAWNS.     See  yegotiablc  Instruinf"t<,  10-12. 

PAYMENT.     See  Partnt'rMhip.y  \  Executions,  7,  H;  Distress  Warrants, 
5-6 ;  Limitations,  Statute  of,  17. 

PlLOTAiJK. 

1.  Thompson   vs.    S/trai(j(ii',  SoulU  d*   Co.,  61)  Ga.^  409,   afiirmed. 

Dale  tfe  Wdls  vs.  Daniels,  207. 

2.  Wreck  brought  in,  soM  and  re-fitte'l,  is  new  vessel ;  same  pilot 

not  entitled  to  carry  out.     Meissner  vs.  Strin,  234. 

3.  Compensation,  riglits  of  pilots  as  to.     Ibid. 

See  Criminal  Law,  5;  Practice  in  Supreme  Court,  5. 

PLKADINGS. 

1.  Sworn  to,  one  plea  being,  surticient  to  prevent  judgment  by 
default ;  others  need  not  be  unless  dilatory  or  non  est  fao 

tam.     Parmelcc  vs.  Williams,  42. 
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2.  Partial  failure  of  consideration,  substantial  pleaof,  in  this  case. 

yfitrgan  ct  al.  r;».  Printup  Bma.  tt  Pollard^  iH\. 

3.  Total  failure  of   c  )iisitL;ration,  plea  inclutles  p  irtial  failure. 

Ibid. 

4.  JuHtitication,  Utnt  whether  plea  amounts  to.     Aiujunta  Factory 

vs.  Biti'W'x^  217. . 

5.  Injury  and  damage  Bufficiont  to  set  out,  without  stating  all  de- 

tails.    Smilh  H  iu\  m.  Eiihank'H  iC'  /////,  28t). 

(>.  Judgment  against  distributee  of  estate  on  his  debt  to  estate  not 
rendered  without  pleadings  for  that  purpose,  bill  l>eing  to 
subject  estate  in  distributees*  hands  f/a7r,  truHtet,,  vs. 
Hatcher  Hal.,  .'{59. 

7.  At  hiw,  in  nature  of  bill  for  specific  i>erfonnanoe     hhinnfn  rn. 

Sharp,  708. 

8.  Kquitnbii^  plea  to  ejectment  stricken,  e<iui table  verdict  wrong 

in  this  case.     Wofford  vs.  Wyly  et  <i/.,  86.1. 

See  Reit  Adjntlicata,  2;  Liens,  12,  VS. 
POSSKSSIOX.     See  Trespass,  1-2. 

PRACTICK  IN  SUPERIOR  COURT. 

1.  Tncondition  contract  in  writing,  issuable  defence  on  oath  ne<- 

essary  to  prevent  judgment.     Parmeke  vs.  Williams,  42. 

2.  Hame :  One  sworn  plea  sutticient ;  others  need  not  be  sworn  to, 

unless  dilatory  or  mm  cs'  factum.    Ibid. 
\\,  Preliminary  examinaiion  as  to  confessions  had  in  presence  of 
jury,  if  admissible,  no  new  trial;  dlitcr  if  rejecrted.    Ander- 
so  .  vs.  Stat4^,  98. 

4.  Demurrer,  bill  not  dismissed  on,  before  return  term.    Murphy 

VH.  Tallnlah,  etc.,  Co.,  196. 

5.  Judgment  by  default  not  set  aside  on  ex  parte  statement  of  coun- 

sel as  to  parol  agreement  of  attorneys.    Exchange  Bank  vs, 
Elkan,  196. 

6.  Motion  for  new  trial,  for  points  of  practice  as  to,  see  New^  Trial. 

7.  Attorneys  may  comment  on  all  that  transpires  in  a  case.  In- 

man  vs.  State ^  269. 

8.  Joke  by  judge,  no  ground  for  new  trial.    Smith  et  u.r.  rg.  Eu- 

banks  tt-  i////,  280. 

9.  Open  and  conclude,  under  bill  to  enjoin  common  law  suits,  com- 

plainant has  rigiiu  (rnessetal.  rs.  St.  Mountain,  etc.,  Q).,  320. 

10.  Leading  questions  to  witneos  in  discretion  of  court.     Cade, 

trustee,  vs  Hatcher  et  al.,  369. 
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11.  Discovery  songht  in  bill,  defendant  afterwards  pat  on  stand, 
8tatu8  as  witness.    Ibid. 

12.  Open  and  conclude,  defendant  introducing  no  evidence  has 
right  to.    Ibid, 

13.  Discovery  prayed,  answer  is  in  without  being  oflere<l  by  de- 
fendant.   Ibid. 

14.  Demurrer  renewed  after  amendment  to  bill,  goes  to  whole. 
Onffin  vs.  Augusta  db  K,  Railroad^  42^. 

I  15.  Demurrer,  notice  of  not  given,  not  work  its  dismissal.    Ibid. 

16.  Jury  stricken  from  grand  jury  in  discretion  of  court.    Burge 
j  et  al.  V8.  Hamilton  et  al.,  exWSf  568. 

17.  Bailiff  in  charge  of  jury  not  sworn,  new  trial.  Roberts  vs.  Stat^, 

673. 

18.  Evidence  illegally  admitted  and  then  ruled  out,  generally  cures 

error.    Powell  vs.  Watts,  n(i\  (Exception  to  nile.  McDonald 
vs.  State,  55.) 

19.  Chancellor  of  another  circuit  presiding,  authority  when  to  be 

objected  to.     Cottle  et  \i.r.  vs.  Harrold,  Johnson  d:  Co.,  830. 

20.  Appeal  dismissed,  if  record  shows  no  judgment.    SlroJierker, 

exWy  vs.  Dessau,  900. 

21.  Same :  Time  allowed  to  perfect  record,  if  asked.    Ibid. 

22.  Appeal  dismissed,  because  no  judgment  shown,  record  subse- 

quently perfected,  re-instate  me  nt  is   matter  of  discretion. 
Ibid. 

See  Non-suit,  1,2;  Auditors,  3. 

PRACTICE  IN  SUPREME  COURT. 

1.  Directions  given  to  court  below.    Miller,  trust^e^  vs.  McDonald 

et  al.,  20;  Head  vs.  Bridges  et  al.,  30;  Carlton  et  al.  vs.  So. 
Mat.  InS.  Co.  et  ah,  371. 

2.  Service  of  bill  of  exceptions  by  sheriff  and  entry  after  filing, 

good.     Head  rx.  Bridges  el  al.,  30. 

3.  Affidavits  on  hearing  of  motion  for  new  trial  not  authenticated 

by  judge,  grounds  dependent  on,  not  considered.    McDonald 
vs.  State,  55. 

4.  Lower  court,  judges  of,  not  parties  to  appeal  from  judgment; 

cannot  except.     Comm'rs,  etc.,  vs.  Tabbott,  89. 

5.  Pilotage,  commissioners  of,  cannot  except  to  ruling  on  case  ap- 

pealed from  them.     Jbid, 

r».  Errors  should  be  plainly  specified.  Anderson  vs.  State,  98; 
Lamar  vs.  State,  20d;  Board  of  Education,  etc.,  vs.  Mayor,  etc., 
of  Branmick  cl  al.,  '^Z.    CSee  No.  46  below.) 
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7.  "Fast"  bill  of  exceptions  not  transmitted  in  fifteen  days,  dis- 

missed.   Markham  vs.  Huff,  106. 

8.  Original  papers  divided  among  printers  and  defaced,  case  dis* 

missed.    Ibid, 

9.  Original  papers  not  to  be  taken  from  clerk's  office.    Ibid. 

10.  Remarks  or  rebuke  by  court  to  counsel  no  ground  of  exception. 

Smith  V8.  State,  114. 

11.  Attached  to  brief  of  evidence,  copy  of  account  to  be,  by  con- 

sent, sufficient  identification,  what  is.    Floyd j  ex^x,  vs.  Cox^ 
U7. 

12.  Verdict  contrary  to  charge,  objection  thAt,  same  as  contrary  to 

law.    Huglies  et  a?,  vs,  Hughes  et  aL,  173. 

13.  Former  rulings  between  other  parties  different  from  present 

case.    Ibid. 

14.  Direct  exception  proper  from  dismissal  of  illegality ;  not  motion 

for  new  trial.     Artope  et  al,  vs.  Barker,  186. 

15.  Questions  not  made  in  court  below  not  made  here.    Rumph  vs. 

Cleveland,  189;  Lowery  vs.  Slate,  649;  O^Brien  et  al.  vs.  White, 
90U.    (See  No.  66  below.) 

16.  Damages  for  frivolous  appeal.    Sutton  vs.  Robinson,  195. 

17.  Injunction  case  not  made  returnable  to  later  term  than  fixed  by 

law,  by  agreement.    De Loach  vs.  TrammeU  et  al.,  198. 

18.  Same :  Dismissed  for  want  of  prosecution  at  first  term,  not  re- 

instated by  agreement.    Ibid. 

19.  Bill  of  exceptions  not  signed  because  judge  does  not  know  to 

be  true,  mandamus  to  compel  signing  discharged.    Platen, 
relator,  vs,  Adams,  judge,  199. 

20.  Mandamus  vs.  judge,  answer  of  judge  not  traversible.    Ibid. 

21.  Certificate  of  clerk  to  bill  of  exceptions,  none,  dismissal  without 

motion.    Harris,  exW,  vs.  Butler,  203. 

22.  Dismissed  more  readily  where  verdict  appears  to  be  required. 

Ibid. 

23.  Judgment  coram  now  judwe  reversed,  on  exceptions.    Patterson 

et  al.,  comm'rs,  vs.  Hendrix  et  al.,  204. 

24.  Interest  of  person  ceasing  by  withdrawal  of  claim,  he  cannot 

except.    Hicks  et  al,  vs,  Cohtn,  210. 

25.  Rule  nisi  against  clerk  and  counsel  for  taking  outer  sheet  from 

bill  of  exceptions,  discharged,  under  facts.    Darby  vs.  Wen- 
leyan  Female  College,  212. 

26.  Filed,  though  by  mistake,  outer  sheet  cannot  be  taken  off  and 

new  filing  had.    Ibid. 

27.  Service  acknowledged  after  first  filing,  writ  dismissed.    Ibid. 
'   y  72-64 
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28.  Certiorari f  petition  not  sanctioned,  not  part  of  record ;  must 

come  up  in  bill  of  exceptions.     Warren  vs.  State,  215 ;  Watsoir 
V8,  McCarty,  216. 

29.  Evidence,  manner  of  bring  up  with  and  without  motion  for  new 

trial.     Woodward  et  a/,  vs,  St  ill  well,  215. 

30.  Written  evidence  cannot  be  abbreviated  without  consent.  Ibid. 

31.  Interrogatories,  whether  abbreviated,  not  decided.    Ibid. 

32.  Certificate  omitting  to  state  that  bill  of  exceptions  is  true,  fatal. 

Parmclec  vs.  Sav.,  Fla,  d'  W.  Ilwy,,  216. 

3  J.  Service  acknowledged  after  filing,  case  dismissed.  Finney  vs. 
Hood  et  at.;  Thurman  vs.  Ctdi'-rhotise;  Walker  vs.  Banks, 
trustee,  216. 

34.  Krror  without  injury,  no  reversal.    A'tyasta  Factory  vs.  Barnes, 

217. 

35.  Tried  together,  distinct  girnishraents  being,  separate  writs  of 

error   proper.     Papke,  lleid  c(*  Phelps  vs.  Meador;  Smith  it- 
Bondaraid  vs.  Meador ^  230. 

36.  Error  in  one'n  favor  no  ground  for  reversal.    Partee  vs.  Ga.  R. 

P.,  347. 

37.  Rec()rd  shows  general  grant  of  new  trial,  bill  of  exceptions 

states  special  ground,  former  controls.     PouUain  et  al.  vs. 

Po'd/ain,  Sr.,  412. 

oS.  Costs  taxed  by  Supreme  (.'curt  in  this  case.     Ibid. 

39.  Nun-suit  directly  excepted  to,  or  motion  to  re-instate  first  made^ 

Alk'Ci  V!<.  Pi'k  &  Allen  et  nl,  4:]4. 

40.  ( )riginal  papers  put  in  brief  of  evidence  by  consent,  motion  to 

dismiss  refused,     binder  vs.  Bartlrit,  463. 

41.  Transcript  regular  here,  whether  this  court  can  go  behind  this 

for  irregularities.     P*id. 

42.  Brief  of  evidence  agreed  on,  no  dismissal  because  documentary 

evidence  not  copied  in  full.     P'lhr  vO  Hall  vf*.  Gladden^  sh\if\ 
469. 

4r?.  Afiidavits  used  on  motion  identified  and  filed  under  order,  may 
come  up  in  record.     Sch inert:  it*  Co.  vs.  Johnson,  472. 

44.  Entire  charge,  exception  to,  too  general.   Rogers  vs.  Ti-llman,  479. 

45.  Language  of  judge  in  rendering  decision,  not  subject  of  excej)- 

tion.     Smith  ft  al.  vs.  Bvhler  et  al.,  546. 

40.  Assignment  of  errors  in  charge,  what  substantially  sufficient. 
Parker,  admW,  vs.  GUnn  et  al.,  637.     (See  No.  6  above). 

47.  Diminution,  suggestion  takes  precedence  of  motion  to  dismiss. 
Davis  vs.  Bennett,  762. 
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48.  Original  record  sent  up,  instead  of  copy,  diminution  proper. 

Jbid, 

49.  Laches  in  failing  to  correct  record  so  as  to  be  heard  at  first  term 

diminution  not  allowed ;  case  dismissed.    Ibid. 

-50.  Obliteration  in  bill  of  exceptions,  unexplained,  work  dismissal. 
llnd, 

51.  Same:  Cannot  be  corrected.     Ibid, 

52.  Correction  of  bill  of  exceptions,  rule  as  to,  and  result  of  erasures, 

etc.     Cottle  et  ux.  vs.  Harrold,  Johnson  dc  Co,,  830. 

53.  Illegible,  disorderly  or  erased  bill  of  exceptions,  mandamus  not 

granted  to  compel  signing.    Ibid, 

54.  Abstracts,  importance  of,  urged.     Ibid. 

oo.  Individual  cannot  except  to  rulings  against  corporation  of  which 
he  is  president.     White  vs.  Barlow,  887. 

56.  Assignment  of  error  on  refusal  to  admit  "  certain  statements  " 

in  evidence,  without  setting  them  out,  bad.    Ibid. 

57.  Injury,  none  to  party  discjaiming  title,  by  ruling  or  recovery, 

as  to  others.     Jbid. 

58.  Error  without  injury  not  require  reversal.    Ibid. 

•"9.  Long  paragraphs  of  charge,  exception  to,  bad.    Ibid. 

60.  Evidence  brought  up  in  bill  of  exceptions,  not  in  record,  on  ex- 
ception to  non-suit.     Hobbs  vs.  Longstreet,  898. 

Gl.  Dismissal  without  motion,  where  evidence  in  record  instead  of 
in  bill  of  exceptions.    Ibid. 

62.  Re-instate  case  dismissed  for  want  of  prosecution,  court  will, 

counsel  being  detained  by  providential  cause  and  sending 
communication  which  failed  to  reach  court.  Brooks  vs.  State, 
899. 

63.  Same:  Aliter,  if  nothing  incase.    Ibid. 

04.  Confused  and  unintelligible  record,  affirmjince  results.  Ogktree 
vs.  Sharj),  admW,  899. 

65.  Show  error,  plaintiff  in  error  must.    Ibid. 

66.  Agreed  case,  not  decided  by  court  below,  this  court  will  not 

determine.    Ibid. 

PRESUMPTIONS. 

1.  Errors  will  be  corrected  on  new  trial.    Hamilton  vs.  Price,  214. 

2.  Malicefromcharacterof  charge  in  libel.  Pearce  vs.  Brower,  243. 

3.  Natural  and  legal  consequences  of  act  intended.    Montross  vs. 

StaU,  261. 
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4.  Notice  given  to  creditors  named  in  application  for  homestead, 

before  approval.    ChcUker  vs.  Thompson  et  aL,  478. 

5.  Notice,  that  proof  of  was  required  before  grant  of  order  of  sale 

to  save  expenses.      Wilson  vs,  Oarrick  et  aZ.,  660. 

6.  Corporation  acquires  right  to  cat  ditch  in  manner  pointed  out 

by  charter.     WhiU  vs.  Barlow,  887. 

7.  Payment  of  note  produced  from  effects  of  deceased  debtor. 

Liddellf  adniW,  vs»  Wright,  admW,  899. 

PRINCIPAL  AND  AGENT. 

1.  Ratification  of  illegal  transactions,  receipt  and  use  of  proceeds 

is.    Ingraham  v».  Barber ,  158. 

2.  Ratification  prevents  suit  against  agent  for  wrong  done.    Ibid, 

:^.  Wilful  trespass  of  agent,  master  liable  for  when.  Lockett  vs. 
Pittman,  816. 

See  Master  and  Servant;  Mortgage,  10-11. 

PRINCIPAL  AND  SURETY. 

1.  Discharged,  surety  is,  by  allowing  time,  with  higher  interest, 

to  acceptor  who  fails.     Parmelee  vs.  Williatns,  42. 

2.  Payment  ofJi,fa.  gives  right  to  control,  though  no  entry  made. 

Thomason,  ass'ce,  vs.    Wade  et  ah,  ItJO. 

3.  K II try  made  pending  claim  case,  suflScient.    Ihid, 

4.  Bail,  defendant  under,  arrested  on  another  charge  and  giving 

bond,  not  release  sureties  on  first  bond.     Hartley  et  aL  vs. 
Colquitt,  gov^r,  351. 

o.  Same:  Sureties  in  first  bond  not  released  because  sureties  in 
second  advised  flight.    Jbid. 

G.  State  depository,  notice  that  bank  is,  puts  on  inquiry  whether 
president  is  on  bond.  Colquitt,  gov*r,  vs.  Simpson  dc  Ledbetter, 
501. 

7.  Same :  Forged  signature  of  one  surety  on  bond  delivered  by 
president  of  bank,  following  his  signature,  not  relieve  him  as 

surety.     Ihid. 

5.  Same:  Purchasers  from  president  with  notice  of  bond,  not  re- 

leased by  forgery  of  one  surety's  name.     Ibid. 

v..  State  depository,  bad  selection  by  governor,  not  relieve  surety 
on  bond.     Mathiny  sheriff,  Cf<.  Morgan,  517. 

10.  Representations  of  governor  not  relieve  surety  with  opportunity 

for  incjuiry.     Ihid. 

11.  Surety  entrusting  bond  to  principal,  other  sureties  to  be  ob- 


INDEX.  949 


tained,  delivery  to  governor  with  forged  signature  and  re- 
ceiving public  funds,  surety  not  released.    Ibid. 

PROMISSORY  NOTES. 

1.  "Value  received,"  shown  by  parol  to  have  been  a  contract  of 

hiring,   which    had  failed;  aliter,  if  consideration   stated. 
Pitts  V8.  Allen,  69. 

2.  Hire  of  person  of  full  age  from  another,  note  for,  illegal.    Ibid. 

3.  Doe  "on  or  before**  day  named,  is  at  option  of  maker.    James 

vs..  Benjatnin,  185. 

4.  "On  or  before'*  in  note,  not  ambiguous.    Ibid. 

-l.  Sealed  instrument,  words  "witness  our  hand  and  seal**  not 
make,  without  actual  seal  or  scroll.  WilVielms  vs.  Partoiney 
898. 

<3.  Presumed  paid,  where  produced  from  etfects  of  deceased  debtor. 
LiddeVf  admW,  v».  Wright^  admWy  891^. 

See  Negotiable  Instruments. 
PUBLIC  POLICY.     See  Promissory  Notes,  2. 

QUO  WARRANTO. 

1.  Conduct  of  relators  considered  on  hearing  application  for  leave 

to  file.     Dorset/  et  aU  vs.  Ansley  et  ah,  460. 

2.  Conduct  of  relators  in  connection  with  election  as  to  estop 

them,  writ  denied.    Ibid. 

See  Constfttttioital  law,  9. 

RAILROAD  COMMISSION.     See  Railroads,  15,  16. 

R.VILROADS. 

1.  Criminal  negligence,  contract  to  waive  right  to  sue  for,  void. 

Cook  vs.  W.  tt*  A.  R.  /?.,  48. 

2.  Husband  killed  by  falling  into  cut,  same  defences  against  wife'^ 

action  as  against  him.    Berry  vs.  N.  E.  R.  R.,  137. 

3.  Same :  Want  of  ordinary  care  is  defence.    Ibid 

4.  Road  crossings,  duty  as  to  keeping  in  repair.    Ihid. 

5.  Lying  on  track,  whether  person  is  from  sickness  or  drunken- 

ness, left  to  jury.     S.  W.  R.  R.  v».  Hankerson,  182. 

6.  Employ^  injured,  no  negligence  shown,  non-suit  proper.    Stan- 

ley vs.  Richmond,  etc  ,  Extension  Co.,  202. 
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7.  Negligence  in  killing  stock  is  for  jury.     Sav.j  Fla.  tfc  W.  Rwy, 

ts.  Stenartf  207. 

8.  Tax,  counties  and  towns  cannot.     Co  of  Houston  vs.  C,  /?.  /?., 

211. 

t).  Negligent  or  wilful  tort  of  servant  about  business,  road  liable 
for.     W.  d'  A.  /?.  /?.  vs.  Turnery  292. 

10.  Passenger,  person  in  freight  cab  treating  for  passage,  as  com- 

monly done,  .stands  as.    Ibid. 

11.  Passengers,  through  freights  may  refuse;  but  must  be  done 

politely.     Ibid, 

12.  Discliarge  of  employ^  committing  tort,  effect  on   exemplary 

•Ijimages.     Ibid, 

13.  Running  through  street,  on  suit  by  owners  of  abutting  property 

jujssible  collisions  or  fright  of  animals  not  part  of  damages. 
fitij'Sff  et  uL  V8.  S7.  Moffutaiiif  ctCf  Co,,  320. 

14.  Same:  Measure  of  damages ;  improvement  of  property  consid- 

ered.    Pjid. 

J 5.  Commissioners'  rules  as  to  passenger  rates  and  keeping  open 
offices  do  not  apply  to  freight  trains.  Partee  ix.  Georgia  A*. 
/»*.,  347. 

10.  Regulation  reasonable  in  this  case.    Ibid, 

17.  Port  Royal  iV:  Augusta  R.  R.,  under  re-organization,  is  not  :i 

foreign  corporation,     (iriffin  vs.  Aug.  <fe  A'.  A.  A.,  423. 

18.  Several   lines,  first  acts  as  forwarding  agent  uf  shipper  in  giv- 

ing instructions  to  others.     Bird  vs,  Oa.  11.  A.,  655. 

1!».  Mistake  in  ruiiie  by  which  goods  sent,  made  by  first  road,  last 
road  without  notice  has  lien  for  freight.     Ibid. 

20.  Alitrr,  if  last  road  had  notice.     Ibid, 

21.  Demand  on  last  ruad  and  refusal  to  deliver  without  payment  of 

freight  makes  conversi<m  and  gives  jurisdiction.     Ibid. 

22.  Same  :  Marks  on  goods  considered  on  question  of  notice.     Ibid. 

L':».  Fl«»or  in  cotton  yanl,  duty  as  to  keeping  in  repair.  Central 
J{'idr<>ail  rs.  (ih'ason  t('  Jlannon,  742 

i'4.  Same:  Contributory  negligence,  doctrine  applies  to  defective 
floor.     If 'iff, 

2-').  Storehouse  for  fertilizers,  right  to  use  in  city,  when.     Mayor, 

'{r.,  nf'  AthruS  VS.   G<l.    /•'.    /*.,  800. 

See  0>nsfltti(i(,n<il  Lair,  2;  Garnish tncnl,  3. 
RECEIVER.     See  Ifomrstead,  6. 
PvECORDS.     See  Deeds,  2. 
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RELATIONSHIP.    See  Jury  and  Jurors,  1-2. 
REPAIRS.    See  Estates,  3-4. 

RES  ADJUDICATA. 

1.  By  former  ruling  of  Supreme  Court.    Cook  vs.  W,  tt*  A.  R,  It., 

48;  Inman,  Swann  <k  Co,  vs.  Foster,  trustee,  et  aL,  79;  South- 

western  R,  R,  vs.  Hankerson,  182;  King  vs.  Davidson,  192; 

•   Guess  et  ah  vs.  St.  Mountain,  etc.,  Co,,  320;  Hartley  et  at.  vs. 

Colquitt,  gov^r,  3ol ;  G tiffin  vs.  Augusta  and  K,  R.  R.,  423. 

2.  Plea  of  not  disposed  of  in  vacation,  but  used  as  objection  to  in- 
junction.    Masland,  Jr,,  vs.  Kemp,  182. 

RES  GEST.E.     See  Criminal  Law,  53. 
RICHMOND  COUNTY.    See  Education,  2. 

ROADS  AND  BRIDGES. 

1.  Railroad  crossing,  duty  of  railroad  to  keep  in  repair.     Berry  vs. 

N.  E.  R,  R.,  137. 

2.  Commissioners'  court,  what  notice  of  sufficient  to  defaulter. 

Sims  et  at,  vs.  Ilutcheson  et  at.,  comm' rs,  437. 

3.  Notice  to  work  roads,  what  sufficient.    Ibid, 

4.  Fine  for  default  enforced  by  execution  or  imprisonment.    Ibid. 

SALES. 

1.  Set  aside  sale  under /./a.,  power  of  court  issuing  to.    Johnson 
et  aL  vs.  Dooly  et  aL,  297. 

See  Levy  and  Sale;  Yearns  Support,  2. 
SEALED  INSTRUMENTS.     See  Promissory  Notes,  5. 

SERVICE. 

1.  On  firm,  entry  of  served  "defendants,  J.,  B.  &  Co.,  in  person," 
not  void.     Peel,  trustee,  vs.  Bryson,  331. 

See  Practice  in  Supreme  Court,  2,  27,  33. 

SHERIFFS. 

1.  Execution  against,  how  directed  and  levied.    Blance  <!•  McGar- 

ovgh  vs.  Miz€,  96. 

2.  Disqualification  to  levy,  how  made  to  appear.    Ibid, 

3.  Fine,  prisoner  released  on  promise  of  third  party  to  pay,  not 

re-arrested  on  failure.     Williams  vs.  Mize,  sh'ff,  129. 
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4.  Costs  of  rule,  former  sheriff  liable  for,  on  failure  to  pay  amount 

collected,  on  demand.    Sutton  vs.  Robinson,  195. 

5.  Failure  to  levy  on  cattle,  rule  for,  discharged  hy  showing  cattle 

beyond  jurisdiction.    Morgan  w.  Spring^  sheriff,  257. 

6.  Illegality  based  on  own  negligence,  no  excuse  to  sheriff  for  fail- 

ure  to  make  money.    J  hid, 

7.  Collusion  of  sheriff  with  defendant  is  for  jury.    Ibid. 

See  Levy  and  Sale. 

SOUTHERN  MUTUAL  INSURANCE  COMPANY.  See  Insurance, 

1-9. 
SPECIFIC  PERFORMANCE.    See  Equity,  4-6,  12. 

STATE  DEPOSITORIES. 

1.  President  furnishing  bond,  puts  purchasers  from  him  on  inqui- 

ry whether  he  is  a  surety.    Colquitt^  govW,  vs.  Simpson  tt- 
Ledbetter,  501. 

2.  Surety,  president  not  relieved  as,  because  name  of  co-surety  on 

bond  furnished  by  him  forged.    Ibid, 

3.  Officers,  depositories  are  not;  are  sui  generis.    Ibid. 

4.  Bond  accepted  and  kept  in  office,  entry  of  filing  and  recording 

not  necessary.    Ibid, 

o.  Recital  in  j?. /a.  of  governor />r/wa/actV  correct    Ibid. 

6.  Bond  executed  before  appointment  made,  not  affect  validity. 

Ibid. 

7.  Forged,  name  of  surety,  not  bind,  unless  ratified ;  purchaser 

from  surety  gets  good  title.     Colquitt^  govW,  vs.  Smiths,  615. 
(See  No.  11  below.) 

8.  Bad  selection  by  governor  not  relieve  surety  on  bond.    Math  is, 

sheriff,  vs.  Morgan,  51 7. 

9.  Representations  of  governor,  not  release  surety  with  equal 

chance  of  inquiry.    Ibid. 

10.  Faithful  account  of  public  money,  whether  received  from  tax 

collectors  or  treasurer,  sureties  bound  for.    Ibid. 

11.  Forgery  of  signature  of  one  surety  not  relieve  another  who  en- 

trusted bond  to  principal  to  obtain  other  sureties  and  deliver 
bond,  and  enabled  it  to  receive  public  funds.    Ibid. 

STATUTP:  OF  LIMITATIONS.     See  LimlUitions,  StatuU  of. 

STOCK  AND  STOCKHOLDERS.    See  Corporations,  4,  5. 

STONE  MOUNTAIN.     See  Municipal  Corporations,  3. 
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nSTREETS  AND  SIDEWALKS. 

1.  Whether  encroachment  on  sidewalk  for  cellar  stairs  is  per  se  a 

nuisance.    Qtueref    liom  v8,  Manley,  209. 

2.  Railroad  running  through  street,  measure  of  damage  of  owner 

of  abutting  property.     Guess  et  al.  vs,  St,  Mountain,  etc.,  Co., 
320. 

S.  Slight  elevations  or  depressions  by  displacing  paving,  etc.,  suits 
for,  discouraged.     City  of  Atlanta  vs,  Bellamy ,  420. 

See  Municipal  Corporations,  5. 

SUNDAY. 

1.  Advertisement  of  marshars  sale  for  taxes  in  Sunday  paper, 
illegal.     Sawyer  vs,  Cargile,  290. 

SURVIVORSHIP.    &ee  Husband  and  Wife,  7. 

TAX. 

1.  Overplus  from  sale  of  unreturned  property,  how  disposed  of. 

Summers,  ord*y,  vs.  Christian  et  at.,  193. 

2.  Railroads,  counties  and  towns  have  no  power  to  tax.    County 

of  Houston  vs.  Central  Railroad,  211. 

3.  Advertisement  of  marshal's  tax  sale  on  Sunday  illegal.    Saw 

yer  vs,  Cargile,  290. 

4.  Educational  tax,  levied  under  act  entitled  "to  regulate  public 

education."     Smith  et  al,  vs,  Bohler  et  al,,  546. 

5.  Educational  tax  levied  by  taking  tax  collector's  digest.    Ibid. 

6.  Time  in  discretion  of  board  of  education,  slow  to  interfere  with. 

Ihid, 

7.  Excess! veness  must  be  plainly  shown,  to  authorize  interference. 

Ibid. 

8.  Collector's  bond  covers  school  tax  paid  to  him.    Ibid. 

9.  Advances  to  pay  tax  of  trust  estate  is  charge  on.    Oriffin  et  aim 

vs,  Fleming,  rr'r,  et  al,,  697. 

See  Estates  t  3. 
TIME.     See  Contracts,  17;  Tux,  6. 

TITLE. 

1.  Gift,  exclusive  possession  of  lanl  of  father  by  son  raises  piv- 
sumption  of;  except  when.  Hughe-  et  cU,  vs,  Hughes  et  aU, 
173. 

V  72-e6 
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2.  Agreement  to  make  deed  does  not  alone  carry  title  Heard ^ 
txWi  et  al.  vs.  Palnier,  admWf  17S. 

8.  PoBsession  of  ancestor  followed  by  heirs  for  eighteen  years 
makes  prima  facie  case  in  ejectment.  Wood  et  al,  va,  Haines  y 
190. 

4.  Title  to  cow  to  be  used  in  payment  for  work  did  not  pass,  under 
facts  of  case.     Toomer  va.  Coleman,  213. 

•5.  Tax  title,  under  marshal's  sale  advertised  on  Sunday,  void. 
Sawyer  va,  Cargile,  290. 

0.  Innocent  purchaser  at  sheriflTs  sale,  irregularities  not  aflfect. 

Parker,  adm*r,  va.  Qlenn  etaL,  637. 

7.  Partners  buying  and  paying,  title  conveyed  to  two  of  firm     quit- 

able  title  is  in  firm.     Cottle  et  ux,  va,  Harrold,  Johnaon  <t*  Co., 
830. 

8.  Second  purchaser  gets  no  title  against  first  purchaser  from  same 

vendor,  with  bond  for  title,  purchase  money  paid  and  posses- 
sion.    Clarke  et  al.  va.  Beck,  127. 

See  Huaband  and  Wife,  7 ;  Year* a  Support,  2. 

TORTS. 

1.  Convict  in  chain-gang  beaten,  county  not  liable.    Hammond  vs. 

County  of  Richmond,  188. 

2.  Convict  injured  by  another  or  by  guard,  city  not  liable.    Vas- 

ter vs.  City  of  Atlanta,  233. 

3.  Tort  and  contract,  actions  on  compared.     Smith  et  ux.  vs,  Eu- 

banks  <fc  Hill,  280. 

4.  Lease,  failure  to  comply  with  terms  of,  and  eviction,  damages 

for.    Ibid. 

5.  Husband  and  wife  jointly  sued,  where  husband  acted  for  wife. 

Ibid. 

(j.  Negligent  or  wilful  tort  of  servant,  railroad  liable  for.  W.  ct* 
A.  R.  R.  vs.  Turner,  292. 

7.  Apportionment  of  damages  among  trespassers  by  verdict  does 
not  apply  to  personal  tort.     McCalla  vs.  Shaw,  458. 

See  Fraud,  2. 

TRESPASS. 

1.  Possession  of  land  taken  by  real  owner  is  not  trespass,  though 

claimed  by  another.    Scott  vs.  Mathis,  119. 

2.  Actual  damages  only  recovered  for  taking  possession  bona  fide 

under  mistaken  claim.    Ibid. 
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3.  Enjoined  as  ancillary  to  leading  equity  of  bill.    Stokes  H  al.  vs. 
Weevu  et  a/.,  179. 

See  Torts,  7. 

TROVER. 

1.  Converson  may  be  waived,  and  suit  brought  for  money  had  and 

received.     Toomer  rs,  Coleman^  213. 

2.  Railroad  carrying  over  route  contrary  to  directions,  with  no- 

tice, and  refusing  to  deliver  until  freight  paid,  is  conversion. 
Birdvs.  Ga,  R.  A'.,  665. 

TRUSTS  AND  TRUSTEES. 

1.  Mutual  insurance,  directors  retaining  reserved  fund  from  prolits 

are  quasi  trustees  for  contributors.     Carlton  et  al.  vs.  So.  Mat. 
Ins.  Co.  ct  ah,  371. 

2.  Profits  for  self  out  of  trust,  trustee' cannot  make.    Bowling  va, 

Feeh'ii  et  al,,  557. 

3.  Losses  from  venture  with  trust  fund  falls  on  him.    IbiiL 

4.  Appropriate  excess  of  price  over  estimated  value,  trustee  cannot. 

Ibid. 

0.  Same :  Fiduciary  relations,  all  persons  in,  same  as  trustees  as 

to  profits  and  losses.    Ibid. 

6   Expenditures  for  minor  beneficiary,  limit  as  to.    Ibid. 

7.  Taxes  and  repairs,  advances  for,  are  charges  on  trust,  though 

during  life  tenancy.     Griffin  et  al.  vs.  Fleming ^  exW,  et  ah,  697. 

8.  Implied,  where  firm  buys  and  title  conveyed  to  two  members. 

Cottle  et  ur.  vs.  Harnddy  Johnson  <t  Co.,  830. 

See  Mortgage,  10-11. 
TURPENTINE.     See  Damage^,  V>;  Injunction,  11. 

VENDOR  AND  PURCHASER. 

1.  Bona  jides  not  prevented  by  knowledge  of  judgment  alone. 

Shider  vs.  Bnrth'tt,  463. 

2.  Judgment,  notice  of,  considered  with  other  facts.    Ibid. 

3.  Security  deed,  purchaser  with  notice,  from  holder,  takes  subject 

to  equities.     Wo  ford  vs.  Wyhj  et  al.,  863. 

4  Second  purchaser  gets  no  title  against  first  purchaser  from  same 
vendor,  with  bond  for  title,  purchase  money  paid  and  posses- 
sion.    Clarke  H  al.  vs.  Berk,  127. 

See  Levy  and  Sale,  10,  14 ;  Estoppel,  4,  5;  Liens,  15. 
VENUE.     See  Jnrisdirtiov. 
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VERDICT. 

1.  Non-Buit  held  improper  by  Supreme  Court,  verdict  for  plain tifi^ 

not  set  aside.    Cook  ««.  W.  &  A,  R.  R.,  48. 

2.  Required  in  these  cases.  Lewis  V9.  StcUe,  164 ;  WcUker  vs.  Stale,. 

200;  Hudson  vs,  StcUe,  201;  Brown  vs.  State,  211;  Ptyor  vs.. 
Ooldsmith  Bros,,  agU,,  214;  Moniross  vs.  Stale,  261. 

5.  Form  of  verdict,  if  lesser  offence  found  than  charged,  proper  * 

charge  as  to.     Walker  vs.  State,  200. 

4.  Supported  by  evidence  in  these  cases.  Lambert  vs.  State;  Brown 
vs.  Slate;  Smith  vs.  State,  216. 

6.  Seriatim,  exceptions  to  auditor's  report  to  be  passed  on,  what 

sufficient.     Cutliff  vs.  Boyd  et  aL,  exWs,  302;  PouUain  et  al. 
vs.  PouUain,  Sr.,  412. 

6.  Form  suggested  in  actions  for  deceit.    Peel,  trustee,  vs.  Bryson, . 

831. 

7.  Joint  tort  to  person,  verdict  apportioning  damages  illegal.  Sfc 

Calla  vs.  Shaw,  458. 

8.  Equitable  verdict  after  equitable  plea  in  ejectment  stricken,. 

wrong.     Wofford  vs.  Wyly  et  al.,  863. 

WAIVER. 

1.  Conversion  may  be  waived,  and  suit  brought  for  money  had) 

and  received.     Toomer  vs.  Coleman,  213. 

2.  Warranty  waived  as  such,  and  action  of  deceit  brought  on  same. 

Peel,  trustee,  vs.  Bryson,  331. 

See  Certiorari,  7. 
WAREHOUSE.     See  Railroads,  3,  25. 

WARRANTY. 

1.  Waived  as  such,  and  action  of  deceit  brought  on  same.     Peel,, 
trustee,  vs.  Bryson,  331. 

WATER  AND  WATER  COURSES. 

1.  Mill-dam,  increasing  height  producing  sickness,  enjoined.    3A'- 

nor  et  al.  vs.  De  Vaughn,  208. 


See  Arbitration  and  Airard,  3. 


WILLS. 


1.  Conveyance  to  take  effect  after  death  is  will.    Heard,  ez*r,  et 
al.  vs.  Palmer,  admW,  178. 
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2.  Lost,  what  insufficient  to  establish  copy.    Moseley  vs.  Evans  et 

oZ.,  203. 

3.  Witnesses,  character  not  in  issue  unless  attacked.    Ibid. 

4.  Witness  not  sworn,  bad  character  not  shown.    Ibid. 

5.  Corpus  to  be  held  together  until  youngest  child  becomes  of  age ;. 

then  divided  equally,  without  regard  to  prior  income,  under 
will  in  this  case.    Hayne,  admW,  vs.  Dunlap  et  al.,  534. 

6.  Pages  and  numbering  raising  ambiguity  as  to  what  constituted 

will,  shown  by  parol.    Surge  et  al.  vs.  Hamilton  et  at,  exWs, 
568. 

7.  Ambiguities  explained  by  parol.    Ibid. 

8.  Papers  constituting  will  shown  by  parol.    Ibid. 

9.  Statements  of  testator  to  identify  will.    Ibid.    (See  No.  16  be- 

low.) 

10.  Latitude,  more  allowed  on  probate  than  on  construction.    Ibid. 

11.  Codicil  affirming  will,  makes  latter  valid,  if  not  so  before. 

Ibid. 

12.  Part  identified  not  refused  probate  because  of  unknown  miss- 

ing parts.    Ibid. 

13.  Altered,  will  being,  after  execution,  codicil  re-publishing  and 

annexed  thereto,  makes  valid.    Ibid. 

14.  Same :  Alteration  shown  by  parol  to  have  been  made  before^ 

codicil.    Jbid. 

15.  Revocavit  vel  non  and  devisavit  vel  non  are  questions  for  jury. 

Ibid. 

16.  Same :  Sayings  of  testator  as  to,  admissible.    Ibid. 

• 

17.  Unnatural  will,  legacy  to  wife's  kin  is  not.    Ibid. 

18.  Undue  influence  not  shown  in  this  case.    Ibid. 

19.  Construed.     Oriffin  et  al.  vs.  Fleming ,  ejr*r,  et  al.,  697;  Hug- 

gins  et  al.  vs.  Fluggins  et  al.,  825;  Olmstead  vs.  Dunn  et  al., 
850. 

20.  Testamentary  character,  test  of.     Anderson^  adinr,  vs.  Brovm, 

713. 

21.  Per  capita  and  not  per  stirpes,  legatees  under  will  in  this  case- 

take.    Huggins  et  al.  vs.  Hnggins  et  al.,  825.     (See  No.  28- 
below.) 

22.  Formalities  of  execution,  reason  for.     Olmstead  vs.  Dunn^  850. 

23.  Will  is  law  of  property  conveyed.    Ibid. 

24.  Construed  each  for  itself.    Ibid. 

25.  Surrounding  circumstances  aid  in  construction.    Ibid. 
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26.  Life  estate,  with  vested  remainder,  but  open  to  take  in  children 

afterwards  bom,  in  this  case.    Ibid, 

27.  Life  estate,  with  remainder  over,  both  contingent  on  death  of 

daughter  childless,  in  this  case.    2bid. 

28.  Per  capita^  not  per  stirpes^  legatees  take,  in  this  case.     Ihifi, 

(See  No.  21  above.) 

AVITNESS. 

1.  Inaccessible  in  criminal  case,  testimony  on  committing  trial 

shown  by  parol.    Smith  vs,  ^^tate^  114. 

2.  Dead,  vendor  and  purchaser  both  being,  person  claiming  under 

purchaser  competent  against  a  trespasser.    Scott  vs.  Math  is, 
119. 

?*.  Dead,  attorney  being,  client  suing  estate  for  money  collecte<l, 
defendant  in  j?./i,  incompetent  to  show  payment.  Danidy 
adm^Xj  vs.  Burtn^  adm*Xf  143. 

4.  Same :  Release  of  defendant  in/,  fa,  by  plaintiff  not  make  him 
competent.    Ibid. 

o,  Dea'',  though  father  is,  on  question  of  gift  to  son,  between  hi» 
heirs  and  family  of  father,  son's  administrator  competent  to 
show  sayings  of  father.     Iftigheft  et  al.  vs.  Hughes  et  at.,  173. 

().  Hand-writing,  opinion  of  any  person  who  swears  to  knowledge^ 
admitted.     Ibid, 

7.  Credibility  for  jury.     Walkrr  va.  St'ite,  200. 

<s.  Accomplice,  whether  boy  witness  was,  or  was  coerced,  left  to 
jury.     Heal  vs.  State,  200.     (See  No.  20  below.) 

0.  To  will,  character  not  shown,  except  when.  Moseley  r«.  Enuis 
rt  a/.,  203. 

VK  Iinpoached,  not  believed  unless  corroborated.     Saul  vr.  Burky. 
JJrjftehoircr  d'  Neer^  254. 

1 1 .  List  of  witnesses  furnished  accused  not  exclude  new  witnesses. 
Inman  vs.  State,  260. 

IJ.    Leading  questions,  in  discretion  of  court.     Cade,  trustee,  is. 
Hatcher  et  al.,  359. 

13.  r.eading  questions  allowed  in  bill  f(^r  discovery.    Ibid. 

14.  Discovery  prayed,  defendant  becomes  complainant's  witness. 

Ibid.  ' 

lo.  Impeached  by  contradictory  sayinjzs,  may  be  sustained  by  gen- 
eral <^ood  character.     Price  vs.  State,  441. 

10.  Impeached  by  testimony  on  other  occasion.     !^mith  vs.  Page^ 
adm*r,  et  al.^  530. 

17.  Same:  Foundation  nepd  not  be  lai<l,  where  interrogatories  or 
affidavits  made  in  same  case.     Ibid, 
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18.  Impeachment,  failure  to  charge  on,  not  require  new  trial.  Ibid. 

19.  Sustained,  may  be,  if  impeached  in  any  way.    Bowling  vs, 

Feeley  et  al.,  657. 

.20.  Accomplice,  person  present  and  for  a  time  concealing  fact  Is 
not.    Lowery  vs.  State y  649.     (See  No.  8  above.) 

21.  In  jail,  witness  being,  officer  to  serve  compulsory  process  fur- 

nished, defendant  being  unable.    Roberts  vs.  State,  673. 

22.  Same :  Expenses,  tender  of  money  to  pay,  not  necessary.  Ibi<f. 
1?3.  Same :  Act  of  1883  cumulative.    Ibid. 

24.  Dead  defendant,  though  conversation  with  involved  in  admis- 

sions of  claimant,  plaintiff  may  prove.  Powell  vs.  Watts,  770. 

25.  Dead,  though  defendant  in /./a.  is,  plaintiff  and  claimant  arc 

competent.    Ibid. 

IVORDS  AND  PHRASES. 

1.  Criminal  negligence  in  railroad  defined.     Cook  vs,  W.  d'  A.  R. 

R.,  48. 

2.  Chose  in  action  and  chose  in  possession  defined.    Sterling, 

admW,  vs.  Shns,  51. 

3.  "On  or  before,"  in  promissory  note.    James  vs.  Benjamin,  185. 

4.  "Next  term"  means  next  term  to  which  law  directs  return. 

Rivers  vs.  Hood,  194. 

5    **Keep  mill-dam  up  to"  a  mark  on  a  stump,  includes  right  to 
raise  water  to  mark.     Sitton  vs.  Cureton  et  al.,  201. 

6.  **Pa8senger,"  when  one  becomes  a.     W.  d:  A.  R.  R.  vs.  Tur- 

ner, 292. 

7.  ''Actual  notic3,"  what  constitutes.    Johnson  et  al.  vs.  Doohj 

et  al,,  297. 

8.  "Member"  and  "stockholder"  in  mutual  insurance  company. 

Carlton  et  al.  vs.  So.  Mut.  Ins,  Co.  et  cU.,  371. 

9.  "Employing"  and  "hiring"  servant,  difference.    Hightower  vs. 

State,  482. 

10.  "In  writing,"  contract  not  necessarily  signed  by  both  parties. 

Ibid. 

11.  "Regulate"  education,  power  to,  includes  levy  of  tax  for.  Smith 

et  al.  v$,  Bohler  el  al.,  546. 

12.  "Servant"  means  domestic  servant,  when.    Lockett  w.  Pitt- 

man^  815. 

13.  "In  writing,"  contract  for  interest  not  necessarily  signed  by 

debtor.    Semble.    Wofford  vs.  Wyly  et  al.,  863. 


\ 
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TEAR'S  SUPPORT. 

1.  Superior  to  mortgage,  under  facts  of  case.    Miller ,  trustee 

McDonald  et  a/.,  20. 

2.  Sold  and  re-invested  by  wife  for  self  and  second  husband, 

bad.     Vandigrift  et  aL  va,  Pott9,  665. 

S.  Same :  Equity  of  purchaser  as  to  proceeds.    Jbid. 


ERRATA. 


Page  129,  next  to  last  line  of  head-note,  read  ''for  a  failure  "  instead 
of  *'of/'  etc. 
Page  184,  last  of  head-note,  read  "  331,  742,''  instead  of  "  405." 
Page  188,  last  head-note,  read  "  59  Id.  "  instead  of  "  58  Jd." 
Page  200, 5th  head-note,  read  "credibility  "  instead  of "  credulity/' 
Page  204,  Navel's  case,  head-note  (a),  read  "agreem.'nt  of  coun- 
sel" instead  of  "argument  of  counsel." 
Page  298,  top  line,  read  "  Geo.  F.  Gober;  W.  R.  Power." 
Page  347,  head-note  (b),  strike  out  "  above." 
Page  364,  4th  line,  read  "  Heisler  "  for  "  Hayden." 
Page  422,  read  "  65  Ga.,"  for  "  63  G^o." 

Page  697,  in  name  of  case,  read  "  administrator  "  instead  of  "  ex- 
ecutor." 
Page  773,  read  "  48  Go.,"  instead  of  "47  Ga.'* 
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